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QUY DINH CUA LUAT THI HANH AN HINH SU NAM 2019 VE
TAI HOA NHAP CONG DONG VA MOT SO BE XUAT TIEP TUC HOAN THIEN

CAO THI OANH *

Tom tit: Quy dinh cia phdp ludt vé tdi hoa nhdp cong dong la co sé phdp Ii bdt budc dé trién
khai hoat dong tdi hoa nhdp cong déng doi véi nguoi ch(fp hanh xong hinh phat tu. Ludt Thi hanh an
hinh s nam 2019 va Nghi dinh s6 49/2020/ND-CP ngay 17/4/2020 quy dinh chi tiét thi hanh Ludt Thi
hanh dn hinh sw vé tai hoa nhdp céng dong da c6 nhitng quy dinh khé cu thé, toan dién vé van dé nay.
Trén co so lam ré khdi niém va ¥ nghia cia tdi hoa nhdp céng dong, bai viét phan tich quy dinh ciia
Ludt Thi hanh dn hinh sw ndm 2019 vé van dé nay va néu cdc dé xudt ting cwong hiéu qua cia tdi hod
nhdp céng dong gom: ting sé lan va thoi gian pham nhdn dwoc gdp than nhan, khéng sir dung bién
phdp giam sé lan tham gdp doi véi pham nhén vi pham ki ludt...; quy dinh trach nhiém cia trai giam
trong viéc day cho pham nhén nhitng nghé phé thong; quy dinh ré trong ludt khodn kinh phi t6i thiéu
ma nguoi chdp hanh xong hinh phat tii dwge nhdn trén co sé tinh dén chi phi tau xe va chi phi dn &
trong thoi gian nhat dinh.
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PROVISIONS ON COMMUNITY REINTEGRATION THE 2019 LAW OF EXECUTION OF
CRIMINAL JUDGMENTS AND SOME PROPOSALS FOR IMPROVEMENT

Abstract: Regulations on community reintegration are the legal basis for implementing
community reintegration activities for those who have completed their imprisonment sentences.
The Law on Execution of Criminal Judgments 2019 and Decree No. 49/2020/ND-CP dated 17
April, 2020 detailed the implementation of the Law on Execution of Criminal Judgments on
community reintegration that its regulations are specific and comprehensive. However, on the
basis of clarifying the concept and the meaning of reintgration, the article analyzes the provisions
of the Law on Execution of Judgments 2019 on community reintegration. It also proposes some
measures to improve the effectiveness of these regulations, icluding: increasing the number of
times and the amount of time the offenders’ family reunion; erasing the measure of reducing the
number of visits to offenders who violate the discipline; stipulating the functions of the prisons in
orienting general occupations; clearly stipulating the minimum amount of money that an offence
who has completed his prison sentence, taking into account the cost of transportation and
accommodation in a certain period.
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1. Khai quat vé tai hoa nhap cong dong

T&i hod nhap cong dong 1a qua trinh
ngudi pham t6i sau thoi gian chap hanh hinh
phat tU tré lai v6i cong ddng va cudc séng xa
hoi binh thuong. Pay la qua trinh phuc tap
v6i noi ham phong phl va bién dong. Vé
mat x& hoi, tai hod nhap cong dong 1a qua
trinh quay tré lai vai xa hoi, tham gia vao
cac quan hé x& hoi véi tu cach 1a chu thé caa
cac quan hé xa hoi do cua nguoi da chap
hanh xong hinh phat t. Trong thoi gian chap
hanh &n, pham nhan bi céch li khoi doi sbng
xa hoi binh thuong, khong dugc tham gia
vao nhiéu quan hé phép luat véi tu cach 1a
chu thé cua cac quan hé do.%) Pidu d6 co thé
dan dén nhiig kho khin chu quan ciing nhu
khach quan ma nguoi tai hoda nhap cong
ddng gap phai ca trong nhan thirc, suy nghi
va cach hanh xur trong cac quan hé xa hoi khi
quay tré lai voi cude séng xa hoi hién tai sau
thoi gian nhat dinh bi cach li. Nhu vay, tai
hoa nhap cong dong la qua trinh hai chiéu:
mot chiéu 1a nguoi tai hoa nhap hudng toi
cong dong, hoa nhap voi cong dong va chiéu
nguoc lai sy tac dong, chi phdi cua chinh
cong ddong ma ho huéng téi ddi vei ho.?
Qua trinh tai hod nhap congdong co thé
dugc phan chia thanh hai giai doan co
ban: Giai doan chuan bi tai hoa nhap cua
nguoi dang chdp hanh hinh phat t tai cac
trai giam va giai doan nguoi di chap
hanh xong hinh phat tai hoa nhap cong dong.

(1). Hoc vién Khoa hoc xa hdi, Gido trinh Ludt Thi
hanh an hinh sy, Nxb. Khoa hoc xa hoi, Ha Noi, 2013,
tr. 200.

(2). Hoc vién Khoa hoc x4 héi, sdd, tr. 200.
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Lién quan dén giai doan thi nhat, kinh
nghiém quédc té cho thiy cac chuong trinh hd
trg tai hoa nhap cong dong duoc thuc hién
thuong bao gém: 1) cham séc sic khoé thé
chat; 2) cham séc sic khoé tinh than va hd
trg tam |i; 3) diéu tri lam dung cac chat kich
thich; 4) thay doi hanh vi va thai do; 5) gi4o
duc va day nghé; 6) kinh nghiém l1am viéc.®
Pay la nhitng hoat dong c6 y nghia quan
trong nham thay d6i nhan thac, thdi quen
chira dung nguy co thuc hién xi su trai phap
luat ciia ngudi pham toi, dong thoi trang bi
cho ho kién thiic, ki nang va trang bi nhiing
diéu kién can thiét dé ho tro vé voi cudc
séng binh thuong thuan loi. O giai doan
nay,ngudi dang chap hanh hinh phat ti duoc
gido duc vé van hoa, phap luat, dao duc, tu
tuong ciing nhu rén luyén y thic lao dong
dung din, dugc chuan bi nhitng ki niang nghé
nghiép nhat dinh phu hop véi trinh d6, ning
luc cua ho trong pham vi diéu kién thuc té
cua trai giam. Cling trong giai doan nay, cac
co quan nhanudc gitr vai trd chi yéu nham
chuan bi cac diéu kién can thiét cho pham
nhéan sau khi ra khoi trai giam nhanh chéng
tai hoa nhap cong dong, vi du nhu: to chic
day nghé, day hoc vian hod; gido duc phap
luat; thuc hién viéc xét giam an va dac xa
dbi véi nhitng nguoi da co tién bo trong qua
trinh cai tao; tao diéu kién dé pham nhan
dinh ki gap g& gia dinh cling nhu duy tri sy
phdi hop giita gia dinh véi co s¢ giam giirdeé

(3). United Nations Office on Drugs and Crime,
Handbook on restorative justice programmes, Criminal
justice handbook series, Vienna, United Nations, New
York, 2006, p. 39.
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gia dinh thuc sy 1 cau ndi pham nhan voi
doi sdng x& hoi, 1a sy dong vién, khuyén
khich tinh than, tinh cam huéng thién cua
pham nhan.

Giai doan thir hai cé thé duoc chia thanh
mot s budc: tai hoa nhap gia dinh, tai
hoanhap cong ddng dan cu tai dia ban ma
ngudi chdp hanh xong hinh phat tu tré lai
sinh séng va cudi cing la buéc khang dinh
vi tri cua nguoi man han tu trong x& hoi va
6n dinh doi séng.”) Pay 1a giai doan ngudi
chap hanh xong hinh phat tu chinh thic hoa
nhap tré lai cong doéng cta minh, 1a giai
doan kiém nghiém truc tiép két qua tai hoa
nhap cong ddng cua ngudi d6. Qua trinh nay
ngudi chap hanh xong hinh phat td phai truc
tiép ddi mat véi tat ca nhimg nguy co, cam
dd ho tai pham toi. Do d6, ngudi chap hanh
xong hinh phat tU can sy hd tro cia nhiéu
chu thé trong xa hoi. Viéc can thiép tai hoa
nhap cong dong can sy dong gop cua nhiéu
thanh té cua hé thong tu phap hinh sy trong
su phéi hop véi céc to chic xa hoi, to chirc
phi chinh phu, cac co so gido duc, cong dong
va gia dinh ngudoi pham toi nham thuc day
su tai hoa nhap cong dong thanh céng cua
nhiing ca nhan c6 nguy co pham t6i hoac tai
pham t6i.) T4i hoa nhap cong ddng 1a cong
viéc co ¥ nghia dic biét quan trong d6i véi
ca nhan ngudi bi két an cling nhu dbi véi

(4). Duong Thanh Mai, Tai hoa nhdp céng dong cia
nguoi man hagn tu - tr géc nhin Igp phép, http://lap
phap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=209113,
truy cép 25/7/2020.

(5). United Nations Office on Drugs and Crime, tldd,
p.5-6.
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toan xa hoi. Thuc hién tdt cong tac tai hoa
nhap cong dong hd tro truc tiép dbi véi
ngudi chdp hanh xong ban an ti dé ho c6 thé
hoan luwong thudn lgi, khong tai pham toi
trong tuong lai. Pay la muc ti€u nhan van
cao ca ma xa hoi huéng t6i dé chung tay dua
nhimg ngudi di timg 1am 15 vé véi cudce
song binh thuong. Mat khac, tai hoa nhap
cong dong ciing tao ra thanh qua I6n lao ddi
VGi toan x& hoi: ngudi dan dugc séng trong
moi truong an toan, lanh manh. Nhitng hau
qua ning né ma toi pham gay ra cho xa hoi
la minh chiing cho thay tai hoa nhap cong
dong phai la cdng viéc hién nhién ma x& hoi
can thuc hién dé phong chdng toi pham.

Y nghia dic biét quan trong d6 cua tai
hoa nhap cong déng chi ¢ thé dat duoc khi
quy dinh cta phap ludt tao dugc co s¢ phap
ly viing chic, phu hop dé thyc hién tai hoa
nhap cong dong va dong thoi nhing quy
dinh d6 dugc chuyén tai dung, day du va kip
thoi vao cudc séng. Bai viét tdp trung vao
nghién ctru, hoan thién co s phap li cua tai
hoa nhap cong dong.

2. Quy dinh ctia Luat Thi hanh an hinh
sw niam 2019 vé tai hoa nhap céng dong

Nhan thirc duoc tam quan trong cua tai
hoa nhap cong dong, Nha nuéc ta chi ¥ quy
dinh vé van dé nay ngay trong Luat Thi hanh
an hinh sy (THAHS) nam 2010. Sau mét
thoi gian 4p dung, nham dép tng t6t hon yéu
cau cua thyc tién, Luat THAHS nam 2019
dugc ban hanh theo huéng ké thura tit ca
nhitng quy dinh phu hop cua Luat THAHS
nim 2010 ddng thoi bé sung mot sé quy
dinh quan trong vé tai hoa nhap cong dong.
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Truéc hét, Luat THAHS nam 2019 c6
day du nhitng quy dinh lién quan dén qua
trinh chuan bi tai hoa nhap cong ddng cho
ngudi chidp hanh &n phat to nhu Luat
THAHS nam 2010. Pay la cac quy dinh lién
quan dén chim soc y té, cai nghién ma tuy,
hoc tap, hoc nghé, hoc ki ning, tham gia
hoat dong thé duc, thé thao, sinh hoat van
hoéa, van ngh¢, st dung kinh sach, bay to
niém tin tin ngudng, ton gido,tiép can théng
tin, lién lac véi nguoi than va ban be, thiét
lap quy hoa nhap cong dong,thuc hién giao
dich dan sy theo quy dinh ctua phap luat,
khiéu nai, t6 cdo, xét dic x4, boi thuong thiét
hai, tham gia bao hiém x3 hoi tu nguyén,
huong ché do, chinh sach vé bao hiém x4 hoi
theo quy dinh cua phép luat. Nhitng quy dinh
nay thé hién sy ké thira va phat trién tir
nhitng quy dinh twong Ung trong Luat
THAHS nam 2010, chting tao co s¢ phap li
cho viéc loai trr nhitng théi quen Xau, rén
luyén tinh ki luat, ting cuong sirc khoé, bd
sung kién thire va ki nang lam viéc cho pham
nhan dong thoi duy tri nhitng mbi lién hé t6t
dé gitip pham nhéan tai hoa nhap vao méi
truong cudc séng sau khi duogc tra tu do.

Luat THAHS ciing c6 mot sb quy dinh
khac lién quan dén viéc bao dam sy phdi hop
giita cac chu thé tham gia hd trg qua trinh tai
hoa nhdp cong dong cta nguoi chip hanh
xong hinh phat tu. Diéu 44 Luat nay quy
dinh: trai giam, trai tam giam, co quan
THAHS cong an cip huyén phéi hop véi gia
dinh pham nhan, chinh quyén dia phuong, co
quan, to chtrc, ca nhan quan tdm dong vién
pham nhan tich cuc hoc tap, lao dong, rén
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luyén dé dugc huéng su khoan hdng cua
Nha nudc; hd tro cac hoat dong gido duc,
day nghé cho pham nhan va chuin bi cac
diéu kién can thiét dé pham nhan tai hoa
nhap cong ddng sau khi chdp hanh xong hinh
phat tu. Diéu 46 vé tra tu do cho pham nhan
quy dinh trach nhi€m cua trai giam, trai tam
giam thudc Bo Cong an, B6 Qudc phong, co
quan THAHS cong an cap tinh, co quan
THAHS cip quan khu thong bao cho co
quan THAHS cong an cip huyén, uy ban
nhan dan cip x3, co quan, t6 chirc noi ngudi
chap hanh xong hinh phat tu vé cu tra, 1am
viéc 02 thang trudc khi pham nhan hét thoi
han chip hanh an phat ti vé két qua chap
hanh an phat ti, hinh phat b sung ma pham
nhan con phai chdp hanh va théng tin can
thiét khac c6 lién quan dé xem xét, sip xép,
tao 1ap cudc séng binh thuong cho nguoi do.
Truong hop khong xac dinh dugc noi nguoi
chap hanh xong hinh phat t vé cu tr( thi trai
giam, trai tam giam thugc Bo Cong an, Bo
Qudc phong, co quan THAHS cong an cip
tinh, co quan THAHS cap quan khu dé nghi
v6i uy ban nhan dan cdp xi noi pham nhan
chap hanh an hodc co quan, t6 chirc khac dé
tiép nhan nguoi chap hanh xong hinh phat ti
vé cu tra. Pac biét, khoan 2 Diéu nay quy
dinh: Vao ngay cubi ciing cta thoi han chip
hanh &n phat tu, trai giam, trai tam giam, co
quan THAHS céng an cap tinh, co quan
THAHS cap quan khu hoan chinh thu tuc
theo quy dinh cua phap luat dé tra ty do cho
pham nhan; cip gidy chimg nhan chap hanh
xong hinh phat ti cho nguoi di chap hanh
xong hinh phat tu, cap khoan tién tir quy hoa
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nhap cong dong, cdp tién tiu xe, tién an
trong thoi gian di dudng tré vé noi cu tra
hodc noi 1am viéc; tra lai dy du gidy to, dd
vat, tién, tai san khac ma pham nhan da gui
tai noi chap hanh an phat tu quan Ii.

Bén canh nhitng quy dinh chung do,
Luat THAHS nam 2019 1an dau tién c6 mot
diéu luat riéng biét (Piéu 45) quy dinh truc
tiép vé tai hoa nhap cong dong. Quy dinh tai
Piéu 45 tap trung vao ba ndi dung chinh
gom: chuan bi tai hod nhdp cong dong va
trach nhiém chuan bi tai hod nhap cong
ddng; kinh phi bao dam cho viéc thuc hién
tai hoa nhdp cong dong; khuyén khich co
quan, td chirc, don vi, c4 nhan tao diéu kién,
gitip d& ngudi chap hanh xong hinh phat tu,
nguoi duge dac x4, nguoi dugc tha tu trude
thoi han c6 diéu kién tai hod nhap cong dong
bang cac nhom bién phap cu thé.

Thir nhat, vé chuan bi tai hoa nhép cong
ddng: Piéu 45 Luat THAHS nim 2019 quy
dinh: Trai giam, trai tam giam, co quan
THAHS cong an cap huyén c6 trach nhiém
t6 chic chuan bi tii hod nhap cong dong
trude khi pham nhan chdp hanh xong hinh
phat tu, dugc dac x4, tha tu trude thoi han co
diéu kién. Noi dung chuan bi tai hod nhap
cong dong bao gdm: tur van tam Ii, hd trg cac
thi tuc phéap Ii; dinh hudng nghé nghiép, tim
kiém viéc lam; hd tro mot phﬁn kinh phi tur
quy hod nhap cong dong cia trai giam.

Viéc Luat THAHS nam 2019 quy dinh
trach nhiém chuan bj tai hoa nhap cong dong
thudc vé trai giam, trai tam giam, co quan
THAHS cong an cip huyén 1a phu hop vi
day 1a cac co quan truc tiép td chirc thi hanh
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an phat tu, gén bo truc tiép v6&i pham nhan
trong sudt thoi gian ho chap hanh an. Ba noi
dung chuin bj tai hod nhdp cong ddng duogc
quy dinh ciing 12 nhitng ndi dung can thiét dé
chuin bi cho tai hoa nhip cong dong cua
nguoi chdp hanh xong hinh phat tu. Trong
d6, hoat dong tu van tam i 1a cong viée c6 y
nghia quan trong d6i voi nhitng nguoi da 15
pham t0i va bi cach li khoi xa hoi trong
khoang thoi gian nhat dinh, chuan bi quay vé
v6i cudc song binh thuong. Thong thuong
nhiing nguodi nay s€ phai chiu nhiing ap luc
tam 1i, can c6 su hd trg, dong vién, khich 1é
tir nhitng nguoi c6 kién thire va kinh nghiém
trong linh vyc ndy. Nguoi chuan bi roi khoi
moi trudng gido duc tap trung ciling cd thé
thiéu hiéu biét vé cac thu tuc phap li lién
quan dén ban than can dugc hd trg. Bén canh
d6, nguoi chap hanh xong ban an tu chi c6
thé tai hoa nhap cong dong thanh céng néu
sau khi ro1 khoi moi truong giam gilt ho ¢
thé co cudc séng bao dam, thong thuong 1a
bang thu nhap hop phéap. Trong diéu kién tim
kiém cong viéc khong dé dang nhu hién nay,
nhitng ngudi ¢o i lich khong tot, thiéu kién
thirc, ki nang dé thuc hién loai cong viéc
nhat dinh cang khé dat dugc diéu kién nay.
Do d6, quy dinh ndi dung dinh huéng nghé
nghiép, tim kiém viéc 1am trong cac hoat
dong chuan bi tai hoa nhdp cong doéng cho
ngudi chap hanh an 1a thuc sy can thiét.
Ngoai ra, kinh phi dé hd tro ngudi chap hanh
an tai hoa nhap cong dong ciing 1a van dé ¢o
¥ nghia quan trong trong giai doan chuan bi.
Trong khi d6, quy hoa nhap cong dong cua
trai giam c6 phan déng gop tir cong strc lao
dong cua ban than moi pham nhan. Vi vay,
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Diéu 45 quy dinh noi dung thir ba cua viéc
chuin bi tai hoa nhap cong dong 13 viéc hd
trg mot phan kinh phi tir quy hoa nhép cong
ddng cua trai giam.

Thir hai, van d& kinh phi bao dam cho
viéc thuc hién tai hod nhap cong dong 1a mot
trong nhitng vin dé quan trong dé bao dam
qué trinh tai hoa nhap cong dong cua pham
nhan chdp hanh xong ban an thuan loi. Dé
ho c6 thé sinh sdng binh thuong, lwong thién
trong cong dong trong khi thong thuong ho
chua co viéc 1am, chua c6 thu nhap ngay khi
roi khoi moi truong giam giit can thiét phai
c¢6 khoan kinh phi @i dé ho trang trai nhiing
chi phi can thiét trong thoi gian nay. Diéu 45
Luat THAHS nam 2019 quy dinh kinh phi
bao dam cho viéc thyc hién tai hoa nhap
cong dong bao gém: 1) kinh phi do ngén
sach nha nudc cdp; 2) quy hod nhap cong
ddng cua trai giam va cac quy khéac theo quy
dinh cta phap luat; 3) ngudn dong gop tu
nguyén ciia co quan, t chirc, c4 nhan va cac
ngudn thu hop phap khac. Viéc Diéu luat
nay khiang dinh trach nhiém cép kinh phi
phuc vu tai hoa nhap cong dong ctia Nha
nudc dong thoi ghi nhan cac ngudn tién hop
phap khac d6i v6i muc dich nay 1a phu hop.

Thir ba, Piéu 45 Luat THAHS quy dinh
Nha nudc khuyén khich co quan, td churc,
don vi, ca nhén tao diéu kién, gitip d& nguoi
chap hanh xong hinh phat ti, ngudi duoc dic
x4, nguoi dugc tha tu trudce thoi han co diéu
kién tai hod nhap cong ddng biang cac bién
phap sau ddy: 1) thong tin, truyén thong,
gido duc vé tai hod nhip cong dong; 2) day
nghé, giai quyét viéc 1am; 3) tro gitp vé tim
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li va hd tro cac thu tuc phap Ii; 4) cac bién
phap hd tro khac. Quy dinh nay vira thé hién
thong diép kéu goi cac chu thé trong xa hoi
hd tro nguoi chip hanh xong hinh phat tu,
nguoi dugce dac x4, nguoi dugce tha tu trude
thoi han c6 diéu kién tai hod nhap cong dong
vira 13 co s& phap 1i dé cac chu thé thuc hién
cac bién phap hd tro.

Nhiing quy dinh trén cia Luat THAHS
niam 2019 di ké thira day da nhitng diém tién
bd dong thoi c6 nhiing phat trién dang ghi
nhan trong quy dinh vé tai hoa nhdp cdng
dong. Nhimng quy dinh nay 1a co s phap |i
quan trong dé tao ra nhiing chuyén bién tich
cuc trong thuc tién tai hoa nhap cong dé)ng o
nudc ta.

Cu thé hoa cac quy dinh vé tai hoa nhap
cong dong trong Luat THAHS nim 2019,
Chinh pha ban hanh Nghi dinh s
49/2020/ND-CP ngay 17/4/2020 quy dinh
chi tiét thi hanh Luit THAHS vé tai hoa
nhap cong dong (sau ddy goi tat 1a Nghi dinh
sO 49/2020/ND-CP) véi nhitng ndi dung co
ban nhu sau:

M5t la vé tu van tam 1i, hd tro cac thu
tuc phap i cho pham nhén, Piéu 5 Nghi dinh
s6 49/2020/NB-CP quy dinh: Trong khoang
thoi gian 02 thang trudc khi pham nhan chap
hanh xong hinh phat ti hodc sau khi c6 két
qua tham dinh nhat tri dé nghi dac x4, tha tu
truge thoi han cé didu kién cia co quan co
tham quyén, cac co sé giam giit pham nhan
t6 chuc tu van tam i, hd tro cac tha tuc phap
li cho pham nhan nham cung cip cho pham
nhan kién thire, gitp ho dinh huéng va nang
cao kha nang tu giai quyét nhitng kho khin,
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vuéng méic gip phai trong qua trinh tai hoa
nhip cong ddng. Noi dung tu vin bao
gém:tu: van tinh cam, hon nhan, gia dinh, stc
khoe; phong, chéng ma tay, HIV/AIDS va
céc té nan x4 hoi; tu van x6a bé mic cam, tu
ti; xdy dung ¥ chi, niém tin, kha ning {ng
pho, giai quyét cac van dé phat sinh trong
qua trinh tai hod nhap cong dong; tu van vé
lao dong, viéc 1am, sir dung cac nganh nghé
da duogc hoc, bao hiém xa hoi va cac van dé
khac c6 lién quan. Pham nhan chuédn bi chap
hanh xong hinh phat tu duoc hd trg vé cac
thu tuc phap li nhu: dang ki cu tr; dang ki
ho tich; cap cian cudc cong dan; vay von,
dang ki kinh doanh, ki két hop ddng lao
dong va cac thu tuc hanh chinh khac theo
quy dinh cta phap luat.

Hai 1a vé dinh hudng nghé nghiép, nang
cao kha nang tim kiém viéc lam cho pham
nhan, Diéu 6 Nghi dinh sb 49/2020/ND-CP
quy dinh: Cac co s¢ giam gilt pham nhan co
trach nhiém kiém tra, danh gia nang luc, nhu
cu, diéu kién, hoan canh cua tung pham
nhan dé huéng dan ho 1ap ké hoach tai hoa
nhap cong dong cho ban than; phéi hop véi
cac trung tdm dich vy viéc lam cung cap
thong tin thi truong lao dong, tu van, dinh
huéng nghé nghiép, gidi thiéu viéc lam cho
pham nhéan. Cin ctr vao kha nang, nhu cau
cua pham nhan, thi truong lao dong va diéu
kién cu thé, 03 thang trudc khi pham nhan
chap hanh xong hinh phat ti, cac co s& giam
gilt pham nhéan lap ké hoach, phdi hop véi
cac co quan, don vi chirc ning to chuc dao
tao nghé, boi dudng nang cao tay nghé, cap
chimg chi nghé cho pham nhan. Pham nhan
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1a nguoi dudi 18 tudi duoc wu tién dao tao
nghé, nang cao tay nghé dé co diéu kién
thuan loi tai hod nhap cong dong. Bo Cong
an chu tri, phéi hop v6i Bo Lao dong -
Thuong binh va Xa hoi chi dao, huéng dan
viée to chtc dao tao nghé, nang cao tay
nghé, cdp chimg chi nghé cho pham nhan
chuan bi chap hanh xong hinh phat ti va lién
hé véi cac doanh nghiép, co sé san xuét gidi
thiéu, tao viéc lam cho ho.

Ba la vé hd tro kinh phi tir quy hoa nhap
cong ddng cua trai giam cho pham nhan khi
tai hoa nhap cong dong, Piéu 7 Nghi dinh sb
49/2020/ND-CP quy dinh: Pham nhan hét
han chép hanh &n phat tu, dugc dac xa, tha tu
trude thoi han c6 diéu kién trudce khi tro vé
noi cu tra duge cap hd tro khoan tién tir quy
hoa nhap cong dong cia trai giam. Can cr
ngudn vén ctia quy hod nhdp cong dong,
giam thi trai giam quyét dinh mirc tién hd trg
pht hop véi diéu kién, hoan canh cua ting
pham nhan.

Boén la vé thong tin, truyén thong, gido
duc vé tai hoa nhap cong dong, Piéu 9 Nghi
dinh s6 49/2020/ND-CP quy dinh cy thé vé
muc dich thong tin, truyén thong, gido duc
vé tai hoa nhap cong dong; ndi dung thong
tin, truyén thong, gido duc vé tai hoa nhap
cong dong va cac hinh thirc thong tin, truyén
thong, gido duc vé tai hoa nhép cong dong.
Theo d6, thong tin, truyén thong, gido duc vé
tai hoa nhap cong dong nham dinh hudng,
khuyén khich cong dong xa hoi tham gia
gido duc, gitp dd, x6a bo dinh kién, ki thi,
phan biét dbi xr d6i voi nguoi chip hanh
xong hinh phat tu; ndng cao nhan thuc, y
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thirc chap hanh phap luét, phong ngira viéc
tdi pham tdi, vi pham phap ludt cua nguoi
chip hanh xong hinh phat ti. Noi dung
thong tin, truyén thong, gido duc vé tai hoa
nhip cong dong gdm: chu truong, chinh
sach, phap luat cua Pang va Nha nudc vé tai
hoa nhap cong ddng ddi véi ngudi chap hanh
xong hinh phat ti; quyén va nghia vu cua
cong dan, quyén va nghia vu cta nguoi chip
hanh xong hinh phat tu dugc quy dinh trong
cac van ban quy pham phap luat; bién phap,
kinh nghiém t6t, mé hinh, dién hinh tién tién
trong quan li, gido duc, giup d&, ddu tranh
x6a bo dinh kién, ki thi, phan biét d6i xir d6i
v6i ngudi chip hanh xong hinh phat tii; nhan
t6 tich cuc tham gia thuc hién cac bién phap
bao dam tai hoa nhap cong dong va nhing
guong hoan luong, tién bo tiéu biéu va cac
n6i dung khéc c6 lién quan dén viéc bao dam
tai hoa nhap cong dong dbi véi nguoi chap
hanh xong hinh phat tu. Hinh thtre thong tin,
truyén thong, gido duc vé tai hoa nhap cong
dong dugc diéu luat nay quy dinh kha da
dang bang cach liét ké nhiéu hinh thirc khac
nhau dong thoi co quy dinh mg vé cac hinh
thire thong tin, truyén thong, giao duc khac.
Nam la vé trg gitap vé tam 1i, hd tro cac
thu tuc phap li. Pay la cong viéc quan trong
nham hd trg, gitp d& ngudi chdp hanh xong
hinh phat tu xay dung niém tin, nghi luc, y
chi phin dau tai hoa nhap cong dong va
phong tranh cac hanh vi ti€u cuc, vi pham
phap luat. Diéu 10 Nghi dinh s6
49/2020/ND-CP quy dinh cu thé vé ndi dung
va cac hinh thirc tro gitp vé tam 1i d6i véi
nguoi chap hanh xong hinh phat t dong thoi
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quy dinh 13 quyén cta ngudi chip hanh xong
hinh phat t 1a dugc hd tro, huéng dan cac
thi tuc phap 1i can thiét khi 13 ngudi tham
gia t6 tung hinh su; 1a duong sy tham gia t6
tung dan sy, hanh chinh; khi thuc hién cac
giao két hop dong dan su; lam thu tuc dé
nghi tod an ra quyét dinh xo6a an tich, dé
nghi cip phiéu I lich tu phap va thuc hién
cac thu tuc hanh chinh khac theo quy dinh
cua phap luat.

Sau la vé dao tao nghé nghiép, tao viéc
lam cho ngudi chap hanh xong hinh phat tu,
Piéu 11 Nghi dinh sé 49/2020/ND-CP quy
dinh chinh sach hd tro trong ddo tao nghé
nghiép, tao viéc lam cho nguoi chép hanh
xong hinh phat til. Theo d6, ngudi chap hanh
xong hinh phat ti tham gia dao tao nghé
nghiép trinh d¢ cao dang, trung cap, so cap,
dudi 03 thang duoc mién, giam hoc phi,
hudéng chinh sach noi tra, duoc hd tro chi phi
dao tao, tién dn va tién di lai néu thudc doi
tugng duoc huéng chinh sach hd trg dio tao
nghé nghiép theo quy dinh ciia phap luat
hién hanh. Truong hop ngudi chip hanh
xong hinh phat ti khong thudc dbi tuong
hudng cac chinh sach hd trg theo quy dinh
ctia phap luat, uy ban nhan déan céap tinh xem
xét, quyét dinh chinh sach hd trg dao tao
nghé nghiép cho cac ddi twong nay. Nguoi
chap hanh xong hinh phat ti dugc vay vén
dao tao nghé nghiép theo quy dinh cua phép
luat vé tin dung ddi vé6i hoc sinh, sinh vién;
dugc vay von tao viéc 1am tir quy qudc gia
vé viéc 1am, dugc wu tién dang ki tham gia
chinh sach vi¢c lam cong theo quy dinh cua
phép luat vé chinh sach hd tro tao viéc 1am
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va quy qubc gia vé viéc 1am. Cin cir tinh
hinh kinh té - x4 hoi cua dia phuong, s¢ lao
dong - thuong binh va xa hoi phdi hop véi
cac co quan lién quan tham muu uy ban
nhan dan cép tinh st dung céc ngudn tin
dung khac dé hd trg cho vay wu dai dbi véi
ngudi chip hanh xong hinh phat tu dé phét
trién san xudt, tao viéc lam. Nguoi chép
hanh xong hinh phat ti duéi 18 tudi dugc wu
tién dao tao nghé va hd trg vay von dé tao
viéc lam; tré em chap hanh xong hinh phat tu
duogc thuc hién cac bién phap hd tro, can
thi€p, bao vé phu hop theo quy dinh cua
phap luat. Cin ctr nhu cau cua ngudi chip
hanh xong hinh phat tu va thuc tién thi
truong lao dong, Trung tam dich vu viéc lam
td chirc tu van, gidi thi€u viéc lam mién phi
cho nguoi chap hanh xong hinh phat ti1; theo
doi, bao cao tinh trang viéc lam cua nguoi
chap hanh xong hinh phat ti do trung tim
gidi thidu voi co quan quan 1i nha nudc veé
dich vu viéc lam.

Ngoai ra, Diéu 12 Nghi dinh nay ciing
quy dinh cac bién phap hd trg khac ddi véi
nguoi chip hanh xong hinh phat ti tai hoa
nhap cong dong gom: dugc chinh quyén dia
phuong, cic co quan, don vi, t6 chuc, ca
nhan tiép nhén, gido duc, gitip d& dé tai hoa
nhap cong dong va phong ngira cac hanh vi
vi pham phép luat; Nha nuéc khuyén khich
cac co quan, don vi, td chire, ca nhan tham
gia thyc hién céc hoat dong tu van, hd tro
cac thu tuc phap li, dao tao nghé, gidi thiéu
viéc lam, giup d& nhitng nguoi chap hanh
xong hinh phat ti tai hoa nhap cong dong;
khuyén khich viéc tiép nhan nguoi chap
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hanh xong hinh phat tu vao lam viéc trong
cac co quan, tO chirc, co s& san xuat, Kinh
doanh; céc co quan, don vi, td chtrc, c4 nhan
tham gia giam sat, gido duc, giup do nguoi
chap hanh xong hinh phat tu dugc uvu tién
thué nha, co sé ha tﬁng cua Nha nudc; duoc
huong cac ché 46 mién, giam thué theo quy
dinh cta céc luat thué co lién quan va van
ban huéng dan thi hanh; uy ban nhan dan
tinh, thanh phd cin cir vao thim quyén quy
hoach, ké hoach st dung dat, kha ning quy
dat ¢ dia phuong va cic ngudn tai nguyén
khac dé giup cac to chuc, ca nhan trong hoat
dong day nghé, tao viéc 1am cho ngudi chép
hanh xong hinh phat tu.

Véi nhitng quy dinh nay, c6 thé khang
dinh rang Nghi dinh sb 49/2020/ND-CP di
chuyén tai cu thé, rd rang va day di cac noi
dung vé tai hoa nhap cong dong ma Luat Thi
hanh an hinh sy quy dinh.

Nhu vdy, tai hoa nhap cong dong dbi vai
nguoi chap hanh xong hinh phat ti da duoc
dac biét cht y trong Luat THAHS ndm 2019
va Nghi dinh huéng dan thi hanh quy dinh
vé tai hoa nhap cong dong. Nhin chung, quy
dinh trong hai van ban nay da bao quat
nhirng van dé lién quan dé bao dam hiéu qua
clia tai hoa nhap cong dong. Tuy nhién, xuat
phat tir tAm quan trong ciing nhu tinh phirc
tap cua tai hoa nhdp cong dong, phap luat
Viét Nam can nd luc dé nhitng quy dinh nay
duogc trién khai ddy du voi dung tinh than
ctia chiing trong thyc tién, dong thoi tiép tuc
nghién ctu kinh nghiém cua cac nudc va
tong két thyc tién dé khong ngimg hoan
thién cac quy dinh nay.
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3. Mt sé dé xuit ting cwong higu qua
tai hoa nhap céng déng

Nhitng quy dinh trén day la co s& phép li
quan trong dé trién khai c6 hiéu qua tai hoa
nhap cong doéng d6i véi ngudi chap hanh
hinh phat ti. Tuy nhién, dé nhiing quy dinh
nay co thé thuc su di vao cudc sdng va tai
hoa nhap cong dong thuc sy ¢ hiéu qua thi
can thuc hién mot cach dong bo ca hé thong
giai phap lién quan. Trong do, két qua
nghién ctu & muc 1 cho thay su hd tro cua
Nha nuéc va x4 hoi dé ngudi chap hanh hinh
phat t0 duy tri tot duoc méi lién hé voi cong
ddng (ma quan trong nhat 1a gia dinh, ban
bé) va c6 thé cé viéc lam dé co thu nhap 6n
dinh sau khi duoc tra ty do 1 hai yéu té diac
biét can thiét dé gidp ho tai hoa nhap cong
ddng thanh coéng. Do do6, can cd giai phap
tang cuong hai yéu té nay ma truéc hét 13
cing ¢b co s phap Ii dé bao dam thuc hién
trong thuyc tién.

Lién quan dén yéu td tha nhat (gidp
ngudi chap hanh hinh phat to duy tri tét
duoc méi lién hé voi cong dong), & Viét
Nam hién nay ciing nhu nhiéu qudc gia trén
thé gidi déu co quy dinh dé gia dinh, nguoi
than ciia ngudi chap hanh hinh phat ti duoc
tham gap, tiép té, lién lac qua thu, dién thoai.
Tuy nhién, quy dinh tham gap pham nhén
hién nay con qua chat ché, chua thuc su tao
thuan loi cho viéc duy tri mdi lién hé giira
pham nhén véi gia dinh. Theo quy dinh tai
Diéu 52 Luat THAHS niam 2019, pham nhan
dugc gap than nhan 01 lan trong 01 théang,
mdi lan gip khong qua 01 gio. Can cir két
quéa xép loai chp hanh an, yéu cau gido duc
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cai tao, thanh tich lao dong, hoc tap cua
pham nhan, giam thi trai giam, giam thi trai
tam giam,thu trudng co quan THAHS cong
an cap huyén quyét dinh kéo dai thoi gian
gap than nhan nhung khong qua 03 gio hoac
duoc gip vo, chong & phong riéng khong
qua 24 gido. Pham nhan duoc khen thuodng
hodc lap cong thi dugc gdp than nhan thém
01 lan trong 01 thang. Pham nhan vi pham
ndi quy co s& giam gilt pham nhan thi 02
thang duoc gip than nhan 01 lan, mdi lan
khong qué 01 gio. Tham khao kinh nghiém
cia Singapore cho thdy chinh quyén
Singapore 4p dung chinh sich hudng thi¢n
cho pham nhan béng viéc tao diéu kién cho
ho tai hoa nhap cong dong. Theo dé, ngay
trong qua trinh chdp hanh hinh phat ti, ti
nhén dugc tao moi diéu kién dé giao tiép Vo1
cong dong, duoc duy tri mdi lién lac véi
cong ddng. © Dich vy nha ti ¢ Singapore da
st dung hé thdng két ndi qua dién thoai va
video cho phép thanh vién gia dinh c6 thé
nhin thiy va néi chuyén véi ngudi than bi
giam gilr va do d6 ho khong phai di ca chang
duong dai dé dén nha tu. Ciing dya trén xir
su tét va nguy co tai pham toi thip, pham
nhan cé thé chap hanh phan cudi caa ban &n
tU tai nha minh. Nhitng tién ich nay ho tro tai
hoa nhap cua nguoi pham toi vao moi treong
gia dinh va cong ddng. ) P3c biet, ddi véi
pham nhan chua thanh nién, viéc duy tri va

(6). Trung tdm Pao tao tir xa, Dai hoc Hué, Gido
trinh Ludt Thi hanh dn hinh sy Viét Nam, Nxb. Céng
an nhén dan, 2006, tr. 265.

(7). United Nations Office on Drugs and Crime, tldd,
p. 54.
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cai thién kha nang trg gilp cua cha me va
nhitng ngudi than khac cé vai tro lam guong
d6i voi cac em, co thé gilp cai thién trién
vong tai hoa nhap cong ddng cua cac em. ©
Do d6, cac co s& gido duc tap trung & nhiéu
quéc gia khuyén khich viéc thim nom
thuong xuyén caa gia dinh. Nhiéu quéc gia
cho phép cac cudc tham nom dai ngay cua
gia dinh pham nhan chua thanh nién bang
cach b tri cac can ho ngay trong pham vi co
so tap trung dé pham nhan cé thé song véi
cac thanh vién gia dinh minh trong hai hoac
ba ngay. © Van dung céac kinh nghiém nay,
trong thoi gian t6i, phap luat to tung hinh sy
nén can nhic dé tang sd lan va thoi gian
tham gap pham nhan, muc hgp i &p dung
nén la pham nhan dugc gip than nhan 02 lan
trong 01 thang, mdi lan gip khong qua 01
gid; khong st dung bién phap giam sé lan
tham gap dbi voi pham nhéan vi pham ki luat
vi su lién hé véi gia dinh chinh 1a mot yéu to
tich cuc gitp pham nhan tién bod. Bén canh
d6, nén nghién ctru lap dat hé thong thiét b
dé nguoi nha pham nhan cé thé nédi chuyén
va tuong tac hinh anh vdi pham nhan ma
khong can phai tryc tiép dén trai giam. Hinh
thirc nay hd tro truc tiép dugc cho viéc duy
tri moi lién hé gitra pham nhan véi gia dinh
va khong tao ra nhiéu nguy co vé an ninh

cho trai giam.

(8). Unicef va Truong Pai hoc Luat Ha Noi, Tai /idu
tdp hudn tw phdp ngwoi chwa thanh nién, Ha Noi,
2015, tr. 152.

(9). Truong Pai hoc Luat Ha Noi, Gido trinh Tuw phap
doi véi nguwoi chiea thanh nién, Nxb. Tu phap, 2020,
tr. 291.
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Lién quan dén yéu t6 thir hai (day nghé
cho pham nhan), kinh nghiém quéc té cho
thdy nhiéu qudc gia trén thé gisi cha trong
dén viéc day nghé cho pham nhan vi cac
qudc gia déu xac dinh ¢ nghé nghiép dé co
thu nhap hop phép 1a co sé quan trong dé
ngudi chap hanh xong hinh phat tu tranh
khoi nhiéu nguy co pham t6i. Do dé, viéc
day nhitng nghé thiét thyc ddi véi pham
nhan 1a diéu dac biét can thiét. Ao va céc
nuéc cong dong chau Au di ap dung cac
chuong trinh gido duc truc tuyén dé chuan bi
cho pham nhan cudc séng mai sau khi ra to
gom day kién thiic vé ngdn ngit, toan, quan
I kho hang, c6ng viéc vé kim loai, cong viéc
vé gd va céac ki nang nghé nghiép khéac. O
Céc tiéu vuong qudc A rap théng nhat, Bo
Tu 1énh Canh sat va Bo Giao duc Dai hoc
phdi hop thuc hién mot chuong trinh dao tao
nghé hdn hop cho pham nhan, ¢6 tinh dén ca
tiéu sir cua pham nhan va nhu ciu cua thi
truong lao dong dia phuong. Muc dich cua
chuong trinh nay 1a dao tao nhitng nghé theo
nhu cau cua thi truong lao dong nham cung
cap nhiing hoat dong c6 chu dich va hitu ich
cho pham nhan nham gitp pham nhan tim
duoc viéc lam sau khi dwoc tra ty do, giam ti
1& tai pham va ti & nguoi that nghiép. Viéc
tuyén dung doi hoi c6 su danh gia vé ki luat
ctia pham nhan, sy cam két, do tudi, trinh do,
ki nang cua c& nhan va hd so hinh si."?

Luat THAHS nam 2019 ciing nhu Nghi
dinh sé 49/2020/ND-CP quy dinh vé viéc
day nghé cho pham nhan. Tuy nhién, Biéu

(10). United Nations Office on Drugs and Crime, tldd,
p. 50 - 51.
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72 Luat THAHS nam 2019 chi quy dinh
trach nhiém day nghé cua trai giam ddi véi
pham nhan 13 ngudi dudi 18 tudi. Dbi véi
pham nhan tr du 18 tudi tré 1én, Diu 45
Luat THAHS niam 2019 chi quy dinh vé dinh
huéng nghé nghiép, tim kiém viéc lam. Dé
pham nhan khéng c6 nghé nghiép tai hoa
nhap thanh cong, cAn quy dinh trich nhiém
day nghé cua trai giam dbi véi tit ca cac pham
nhéan nay. Nhing nghé ho duoc hoc chi can la
nhitng nghé pho thong, khong can nhiéu thoi
gian va kinh phi nhung nén 14 nhiing nghé ma
thi truong viéc 1am tai dia phuong can dén, co
nghia 1a pham nhan sau khi duoc tra ty do co
kha ning cao tim duoc viéc 1am dé nudi song
ban than va hd tro gia dinh.

Bén canh d6, nghién ctru quy dinh vé hd
trg kinh phi tir quy hoa nhap cong dong cia
trai giam cho pham nhan khi tai hoa nhap
cong dong trén day cho thdy, Diéu luat méi
chi dung lai ¢ viéc xac dinh céc ngué)n tién
chtr chua lugng hoa dé bao dam sb tién tur
dugc cdp co ban du dé ngudi chap hanh
xong hinh tu trang trai nhitng nhu cau thiét
yéu trong thoi gian tdi thiéu can thiét trudc
khi ¢6 thu nhap hop phap. Pé ngudi ngudi
chap hanh xong hinh phat t c6 diéu kién tai
hod nhap cong dong thuan loi, Nha nudc
can quy dinh rd trong luat khoan kinh phi
tdi thiéu ma ho dugc nhén trén co s& tinh
dén chi phi tau xe va chi phi an ¢ trong thoi
gian nhat dinh (ngoai chi phi tau xe theo gia
thi trudng, it nhat bao dam chi phi an & t6i
thiéu trong thoi gian 01 thang). Mirc kinh
phi nay c6 thé duoc xac dinh khac nhau déi
v6i cac nhém pham nhan cé diéu kién kinh
té khac nhau.
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4. Két luan

Tai hoa nhép cong dong ddi véi nguoi
chap hanh xong hinh phat tii 14 qua trinh kho
khan, phirc tap va lau dai, doi hoi su nd luc
ctia ban than nguoi chap hanh hinh phat ti
va sy tham gia tich cuc cua tat ca cac chu thé
lién quan ma trude hét 1a vai trd cia Nha
nudc trong viéc ban hanh hé théng quy dinh
hoan thién tao co sé phap 1i viing chic dé
hoat dong nay dat hi¢u qua. Trudc mét, trong
diéu kién kinh té cua Viét Nam, viéc bo sung
céc ndi dung quy dinh nhu bai viét d& xuat
trén day s€ tao thém génh nang cho ngan
sach. Tuy nhién, v6i muc tiéu hd trg ngudi
chap hanh xong hinh phat ti hoan lwong va
xdy dung moi truong séng an toan cho moi
nguoi, sy dau tu nay la thyuc sy can thiét./.
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