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Tom tat Co quan phiic tham (Appellate Body AB) 1& cdp xét xir phiic tham cia quy trinh gidi
quyét hai cap xét xir ciia WTO. Véi tham quyén xem xét lai, it nguyén, sica doi hodc hity bo (reverse)
cac Y kién va két ludn ciia Ban hoi tham trong cde bdo cdo bi khing cdo, Co quan phiic tham dong vai
tro quan trong trong viéc dam bao sw nhdt quan va dé di dodn khi gidi thzch ap dung phap ludt WT 0.
Nhin chung, hiéu qua xét xu cua Co quan nay dwoc danh gla cao, song van c6 nhitng chi trich vé thoi
gian gidi quyét tranh chdp kéo dai qud han hay phdn quyét vieot tham quyén. Hoa Ky trong nhiéu nam
da ngan chan viéc bé nhiém va tai bé nhiém thanh vién Co quan phuc tham, dan téi viéc thiéu thanh
vién thuwe hién quy trinh phiic tham vao cuéi nam 2019. Diéu nay dan dén hau qua Co quan phiic tham
budc phai tam dirng hoat dong cho dén nay. Bdy la mot thach thirc cho sy on dinh, tinh dé du doan va
hiéu quad gidi quyét tranh chdp trong hé thong thwong mai da phwong. Bai viét lam ré vai tro ciia Co
quan phiic tham ciing nhuw nhitng thach thirc va giai phdp hién nay nham dam bdo sw nhdt qudn khi
gidi thich va dp dung phap ludt cua WTO.
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THE ROLE OF THE APPELLATE MECHANISM IN ENSURING THE CONSISTENCY AND
PREDICTABILITY OF THE WTO LAW

Abstract: Appellate Body (AB) is the backbone of the WTO's two-tier dispute settlement process.
With the authority to review, uphold, modify or reverse the Panel's report, AB plays an important role
in ensuring the consistency and predictability of the WTO law. Although the AB has been highly
regarded for its efficiency, it is still subject to criticisms about its undue prolongation of dispute settlement
or default judgment in excess of jurisdiction. The United States for years has blocked appointments
and reappointments of the AB's members, leading to its paralysis by the end of 2019. This situation
posed a great challenge for the multilateral trade system in terms of the stability and predictability of
the WTO legal system as well as an effective dispute resolution for the multilateral trading system.
This paper focuses on analyzing the role of the AB and current challenges, and propose possible
solutions to ensure consistency in the interpretation and application of WTO law.
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Ké tir khi thanh 1ap nim 1995, co ché
giai quyét tranh chap cua WTO quy
dinh tai Thoa thuén vé quy tac va thu tuc didu
chinh giai quyét tranh chap (Understanding on
rules and procedures governing the settlement
of disputes - DSU) da duoc cac nudc thanh
vién tich cuc st dung. Tinh dén nay, tong
s& vu tranh chip dugc dwa ra giai quyét
trong khuon kho WTO di 1én t&i 596 véi
350 vu da giai quyét xong.? La thanh vién
cia WTO tir ngay 11/01/2007, Viét Nam
cling tich cuc bao vé quyén loi ciia minh
theo co ché nay thong qua viéc ndp don
khai kién cac ddi tac thuong mai trong 05
vu kién va tham gia v6i tu cach 1a bén thu
ba trong 33 vu kién khac.®

Co quan phiic tham (Appellate Body -
AB) 1a try cot c6t 161 ciia quy trinh giai quyét
theo hai cap ctia WTO vé6i tham quyén xem
xét lai, giit nguyén, stra d6i hodc hiy bo
(reverse) cac y kién va két luan cua Ban hoi
tham trong cac bdo céo bi khang cao cia
Ban héi thim.® Nhin chung, hi¢u qua xét xtr
cua Co quan nay dugc danh giad cao, song
van c6 nhiing chi trich vé thoi gian giai
quyét tranh chép kéo dai qua han hay phan
quyét vuot thim quyén.(4) Hoa Ky nhiéu nim

(1). WTO, Co ché gidi quyét tranh chdp, https://www.
wto.org/english/tratop_e/dispu_e/dispu_e.htm, truy cap
15/8/2020.

(2). Xem thong tin cu thé vé cac vu kién ma Viét Nam
tham gia tai website cia WTO: https://www.wto.
org/english/thewto_e/countries_e/vietham_e.htm, truy
cap 15/8/2020.

(3). biéu 17.1 DSU.

(4). USTR Issues Report on the WTO Appellate
Body, 2/2020; Dispute Settlement Body, Minutes of
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d3 ngin chin viéc b nhiém thanh vién
méi thay thé cua Co quan phuc tham, dan téi
viéc thiéu thanh vién d€ c6 thé thuc hién thu
tuc phtac thdm vao cudi nam 2019.%) Pidu
nay din dén hau qua Co quan phtc thim
budc phai tam dimg hoat dong cho dén nay.
Pay 1a mot thach thiac cho sy on dinh, tinh
d& dy doan va hiéu qua giai quyét tranh chap
trong hé thong thuong mai da phuong. Bai
viét nay lam 13 vai tro ciia AB ciing nhu
nhitng thach thic va gidi phap hién nay
nham dam bao sy nhat quan khi giai thich va
ap dung phép luat cia WTO.

1. Sw ra doi va phat trién ciaa thiét ché
phic thim caa WTO

Trude khi WTO ra doi, thwong mai da
phuong duoc diéu chinh theo Hiép dinh
chung vé& thué quan va thuong mai 1947
(General Agreement on Tariffs and Trade -
GATT).® Thoi ky nay, co ché giai quyét
tranh chap con kha don gian voi co ché giai

the Meeting Held on November 14, 2008, WT/DSB/
M/258, para. 30; DSB Meeting Minutes (November
14, 2008) WT/DSB/M/258, para. 26; Dispute Settlement
Body, Minutes of the Meeting Held on January 19,
2010, WT/DSB/M/278, paras. 83 - 84.

(5). WTO Annual report 2020, Dispute settlement, tr.
119: ngay 10/12/2019, khi tham phan nguoi Hoa Ky
Thomas Graham va thim phan An D¢ Ujal Singh
Bhatia két thic nhiém ki cua minh, Co quan phc
tham WTO chinh thirc khong con du thanh vién dé
tiép tuc cac hoat dong cua minh khi chi con thim
phan Hong Zhao ngudi Trung Quéc duong nhiém téi
thang 11/2020.

(6). Higp dinh chung vé Thué quan va thuong mai, ki
ngay 30/10/1947, c6 hiéu luc tam thoi tr ngay
01/01/1948 va hét hi¢u lyc ngay 01/01/1996, bi thay
thé boi Higp dinh chung vé Thué quan va thuong mai
1994 cua WTO.
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quyét tranh chap mot cdp duy nhét 13 Ban
hoi thdm (Panel). Sau mot thoi gian véan
hanh, co ché giai quyét tranh chap nay da
boc 16 mot sd nhuoc diém nhu: 1) thanh vién
Ban hoi thdm thiéu tinh dai dién; 2) cac
thanh vién GATT e ngai, chua thuc sy tin
tuong voi co ché nay.” Ngoai ra, GATT
hoan toan van chua c6 quy dinh vé xét xu
phuc tham.

Thiét ché phuc tham trong co ché giai
quyét tranh chap WTO ra doi song song véi
GATT nam 1994. Co ché nay mang tinh dic
thi so voi cac thiét ché giai quyét tranh chép
quéc té khac. C6 hai Ii do cho sy ra doi cua
thiét ché phuc thim WTO. Thit nhdt, viéc
thiéu vang cap xét xir phuc tham da dit ra
nhiing van dé vé sy thiéu nhat quan, khé du
doan trong nhiing gidi thich, 4p dung quy
dinh cua Hiép dinh nay trong bdo cao cua
c4c Ban hoi tham thanh 1ap theo timg vu

(7). Cac thanh vién GATT chua thyc su tin tudng vi
cac Ii do sau: 1) nhém nuéc nay chua cd dodi ngi
chuyén gia phép li ¢6 @i kinh nghiém va chuyén mén
dé tham gia xtr i cac tranh chép thwong mai québc té,
cling nhu chua du tiém lyc tai chinh dé thué cac
chuyén gia c6 kinh nghiém; 2) cac nudc dang phat
trién con phu thudc vao thi truong va cac nguén hd
tro tai chinh tr cac nudc phat trién, vi vy ho van uu
tién chu truong xtr |f song phuong va c6 thé sin sang
nhuong bd; 3) nhém nude dang phat trién cho ring
cho du ho thing kién va c6 thé ap dung cac bién phap
tra dlia thuong mai mot cach hop phap thi ciing khong
dem lai hidu qua ma con c6 thé gdy ra nhitng tic dong
tidu cuc dbi voi dat nude ho néi chung; 4 tuy tham gia
GATT tu nhling vong dam phan nhung cac nudc
dang phat trién van c6 tam |i ludng ly tham gia vao
qué trinh hoi nhap kinh té toan cau va da sb cho ring
co ché giai quyét tranh chip ciia GATT la cong cu dé
céc nudce 16n hon, c6 kinh té manh hon sir dung dé ép
budc ho mo ctra thi trudng.
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kién. Boi Ban hoi thAim WTO 1a co ché giai
quyét tranh chap vu viéc, khéng c6 thanh
vién cb dinh. Chinh vi vy, mdi phién xét xir
¢6 thé dua ra nhitng quan diém khac nhau vé
cing mot van dé. Piéu nay dit ra yéu cau
can phai c6 mot thiét ché giai quyét tranh
chép cb dinh bao gém cac thanh vién thuong
truc c¢6 thé dua ra nhitng phan quyét nhat
quan va dé du doan khi 4p dung phap luat
WTO. Thir hai, mot thiét ché phac thim tré
nén vo cung can thiét khi c6 quy dinh méi vé
viéc thong qua bang dong thuan nghich cac
bao céo cua Ban hoi tham. bay la thu tuc
gilip mot ban bao cao ctia Ban hoi thim (néu
khong bi khang cdo) va cua AB s€ dugc
thdng qua khi c6 mot qudc gia thanh vién
ddng Y thong qua ban bao céo d6.® N6i cach
khac, cac ban bao cio cia Ban hoi thim (néu
khong bi khang cdo) va ciia AB hau nhu déu
dugc ty dong thong qua, dam bao két qua
ciia quy trinh giai quyét tranh chap c6 hiéu
Iyc.® Tuy nhién, cac bén dam phéan da bay
t6 su quan ngai vé kha ning mat kiém soat
dbi véi viéc thong qua cac bao cdo cua Ban
hoi thim.“? Do vay, da co nhiéu dé xuét,

(8). VCCI, Cdc co quan gidi quyét tranh chdp,
http://trungtamwto.vn/chuyen-de/175-cac-co-quan-
giai-quyet-tranh-chap?fbclid=IwAR3Z41PjYWfhx1
Hy9U9Ncs2 Ay9M4NUIcwro9068IGGbux144PTP-
DmuCoyE, truy cép 11/7/2020.

(9). J. Jackson, Rule Implementation and Dispute
Resolution, in The World Trading System: Law and
Policy of International Economic Relations, MIT
Press, Massachusetts, 1997, tr. 125.

(10). Peter Van den Bossche, From Afterthought to
Centerpiece: The WTO Appellate Body and its Rise to
Prominence in the World Trading System, Maastricht
Faculty of Law Working Paper, Maastricht, 2005,
tr. 6.
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thao luan vé co ché xem xét lai viéc xét xir
cua Ban hoi thim.

Trong Vong dam phan Uruguay, hai
thanh vién 1a Hoa Ky va Cong dong chau
Au (EC)*? d3 dua ra mot sb ban bao céo
ciia Ban hoi thAim ma ho va cac qubc gia
khac cho rang 13 “nhing sai sét phdp i
nghiém tr_ong”.(13) Do @6, cac bén dam phan
da dé xuét co ché xem xét phuc thim céac
ban bao cdo cua Ban hdi thAm nhu 1a mot
bién phap ngan chin. Cong dong chau Au
da dé xuét tao ra thiét ché phac tham cho
céc bén thiy rang phan quyét cia Ban hoi
thAim “sai sét hodc chua hodn thién » (14)

Hoa Ky ung ho viéc xem xét phiic tham ddi

(11). A.V.Ganesan, ‘The Appellate Body in its
formative years’, in Gabrielle Marceau (ed), A
History of Law and Lawyers in the GATT/WTO, ftr.
523 - 524: C6 hai ngudn y kién khac nhau vé viéc
thanh 1ap mot co ché giai quyét tranh chap maéi trong
WTO. M6t bén cho ring can phai ngan chan céc hanh
dong don phuwong. Ho muén thiét 1ap mot hé théng
trong d6 bat ki hanh dong trirng phat thwong mai nao
duoc thuc hién béi mot thanh vién s& phai ¢6 su cho
phép trudc cia da phuong. Mot ludng y kién khac ma
dung dau la Hoa Ky, cho riang néu hanh dong don
phuong theo luat cua qudc gia d6 bi han ché va trudc
khi uy quyén da phuong duoc thiét lap, toan bo hé
thong giai quyét tranh chap, bao gom ca cac diéu
khoan thyc thi, phai dwoc thuc hién nhanh chéng, day
du va higu qua dé giai quyét cac mdi quan tam cua ho.
(12). Hoa Ky cho ring mot sé bao cua Ban hoi thim
vé chdng béan pha gi4 va céc bién phap déi khang la
mot thiéu s6t vé mat phéap 1i. i véi Cong dong chau
Au thi bdo bao cua Ban hoi tham trong vu EC -
Airbus 1& mot sai s6t phap li nghiém trong.

(13). Kuijper, The New WTO Dispute Settlement
System: The Impact on the European Community,
Journal of World Trade 6, 1995, tr. 52.

(14). T. Stewart, 1990 Proposal by the EC, The GATT
Uruguay Round: A Negotiating History (1986 - 1992)
s6 11, tr2767. Nxb. Kluwer Law and Taxation, 1993.

90

vOi1 “cac trwong hop ddac biét khi mot trong
cdc bén tranh chdp nghi vin vé cdch gidi
thich phap li trong bao cdo cua Ban hoi
tham”."® Canada cho rang co ché xem xét
phuc thim 13 cach dé khic phuc “nhing
phadn quyét sai sét co ban”. (16)

WTO 1a té chirc thwong mai quéc t& voi
164 thanh vién,*” véi cac hiép dinh rang
budc tit ca cac thanh vién tham gia t6

8 madi giai thich, 4p dung phép luat

chire,
dua ra boi co quan giai quyét tranh chap s&
gdy anh hudng truc tiép t6i cac thanh vién.
Vi vay, néu khong c6 mot thiét ché phuc
tham xem xét lai bao cdo ciia Ban hoi tham,
tinh nhat quan trong giai thich va ap dung
phap luat WTO s€ khong dugc dam bao.
Déng thoi, véi co ché dé)ng thudn nghich,
duong nhu cic bao cdo ctia Ban hoi thim s&
dugc ty dong thong qua. Nhu vay, néu
khong c6 thiét ché phac tham, trong truong
hop bao cdo c6 sai sot vé giai thich va ap
dung phap luat, s€ khong c6 co quan nao gidi
quyét van dé nay. Piéu nay dan dén viéc cac
thanh vién s€ 4p dung sai hoac tranh cai vé
cach ap dung cac quy dinh phap luat WTO.
Tir d6, din dén sy thiéu nhat quan va khong
co tinh dy bao trudc trong gidi thich, ap
dung phép luat WTO.

(15). Ban dé trinh cua Hoa Ky ngay 6/4/1990,
https://www.wto.org/gatt_docs/English/SULPDF/921
00061.pdf , tr. 5, truy cap 18/5/2020.

(16). Ban dé trinh cua Canada ngay 18/4/1990,
https://docs.wto.org/gattdocs/q/ UR/GNG
NG13/W41.PDF, tr. 4, truy cap 18/5/2020.

(17). WTO, Members and Observers, sé liéu cap nhat
vao 29/7/2016, https://www.wto.org/english/thewto
_elwhatis_e/tif_e/org6_e.htm, truy cap 06/9/2020.
(18). Biéu 2.2 Hiép dinh Marrakesh.
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Véi két qua cia Vong dam phan
Uruguay, co ché giai quyét tranh chap
WTO di ra doi vao ngay 01/01/1995, bd
sung cip xét xtr phuc thAm quy dinh tai
DSU, Phu luc 2 cia Hi¢p dinh Marrakesh.
Pay 1a 1an dau tién mot co ché tai phan giai
quyét tranh chap qudc té c6 cap xét xtr phuc
tham xem xét lai phan quyét bi khang cao,
nham dam bao quyén loi cac bén tranh chip
cling nhu han ché t6i da céac sai sot khi ap
dung, giai thich phap luat. Theo Piéu 17.1
DSU, Co quan phuc thdm 1a co quan
thuong tryc ciia Co quan giai quyét tranh
chap (Dispute Settlement Body - DSB), ¢6
chtic ning xem xét cac khang cdo vé bao
cdo cua Ban hoi thim. Theo d6, Co quan
phtc thim co6 thé gilt nguyén, sitra doi hoic
huy bo (reverse) cac ¥ kién va két luan cua
Ban hoi tham.

Khi nhat tri thanh 14p Co quan phic
tham thuong truc dé hd trg cac bén tranh
chap xem xét phuc tham bdo cao ciia Ban
hoi tham, cac bén dam phan dam bao rang
co ché thong qua ban ty dong cac bao céo
ctia Ban hoi thim - sy ddi mai 1on nhét - s&
khong gay ra tdc dong ti€u cuc khong mong
muén, vi du nhu sy thong qua bdo cdo sai
sot ctia Ban hoi tham. Ngoai ra, ¥ tudng tao
ra Co quan phuc tham ciing giup cac nudc
thua kién c6 co hoi yéu cdu xem xét lai bao
céo cua Ban hoi thdm.® Day a hai vai tro
chinh yéu, quan trong ciia Co quan phuc
thdm WTO.

(19). G. Marceau, A History of Law and Lawyers in
the GATT/WTO, Nxb. Cambridge, 2015, tr. 447.
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2. Thue tién xét xir cia Co quan phic
thAm WTO trong dam bao tinh nhét quan,
dé du doan trong giai thich va ap dung
phap luat cia WTO

C6 ba nguyén tic duoc coi 1a kim chi
nam trong giai quyét tranh chip WTO: tao
su 6n dinh va d& du doan cho hé thong
thuong mai da phuong, lam rd cac quy dinh
da ban hanh va dua ra cac giai phap tich cuc
dé giai quyét tranh chap. Cac phan quyét cta
AB da tuan thu ca ba nguyén tac do, dic biét
1a tao ra tinh nhat quan, dé du doan trong
giai thich va ap dung phap luat WTO.

Céc bao cao cua AB c6 vai tro quan
trong trong viéc giai thich cac quy dinh phép
ludt WTO. Cac hiép dinh WTO ton tai
nhitng quy dinh chua rd rang, vi vy co thé
dua ra cac cach giai thich khac nhau. “Nguoi
ta khéng thé quén rang nhitng nguoi viét cdc
hiép dinh WTO chii yéu la cdc nha ngogi
giao. Diéu quan trong trong ngoai giao la
dién dat dwoc sir dung de phuc vu cho da 56
moi nguoi dé cé thé tié'p cdn cac hiép dinh.
Do dé, cdac hiép dinh WTO ¢6 cdc diéu
khodn khéng phdi lic ndo ciing la vi du tot
nhdt vé tinh nghiém ngat va chinh xac danh

, )
cho cac ludt sw 20

(20). Luis Olavo Baptista, “A Country Boy Goes to
Geneva”, in Gabrielle Marceau (ed), A History of
Law and Lawyers in the GATT/WTO: The Development
of the Rule of Law in the Multilateral Trading
System, Cambridge University Press, 2015, tr. 559,
566. Nguyén van tiéng Anh: “One cannot forget that
the people who wrote the WTO agreements were
predominantly diplomats. It is of the essence of
diplomacy that expressions are used that cater to a
large number of people so that agreements can be
reached. Consequently, the WTO agreements contain
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Vi dyu: viéc xac dinh “san pham tuong
tu” khi giai quyét mdt vu viéc cu thé thuong
gdy kho khian cho cic qudc gia thanh
vien WTO. Trong vu Japan - Alcoholic
Beverages I, Co quan phac thim dua ra y
kién vé viéc x4ac dinh “san phém tuong tu”
nhu sau: “Tinh “twong tw” nhw dan accorrdion
kéo ra va thu lai ¢ cac noi khac nhau cua
Hiép dinh WTO dp dung. Bé réng ciia dan ¢
mét noi bdt ki dé phdi xdc dinh béi quy
dinh cu thé ma tir “twong tu” dwoc su dung
cting nhuw la boi canh va cdc sw kién chiém
wu thé cia vu viéc ma quy dinh do co thé
dwoc ap dung”. Cach giai thich vé san
pham twong ty trong cic an 1& cia WTO
déu x4c dinh cidn cr vao tinh tiét cu thé cua
céc vu kién thuc té. Cu thé cac bdo cdo nay
str dung céc tiéu chi: 1) tinh chét vat Ii cua
san pham; 2) cong dung cudi clng; 3) thi
hiéu va théi quen cua nguoi tiéu dung; 4)
phén loai thué quan cua san pham (Co quan
phiic thim nhan manh day 1a bang phan loai
thué quan théng nhat va co su khac biét
giita bang thué quan nay véi biéu cam két
nhan nhuong thué quan do cic thanh vién
xac 1ap). Dya trén nhiing giai thich cua Co
quan phuc thim trong vu Japan - Alcoholic
Beverages II, bon tiéu chi néu trén nhiam
x4c dinh “san pham tuong ty” da dugc ap
dung trong cac vu viéc tiép theo.® Co thé
thdy, nhiing giai thich cia Co quan phuc
tham d4 cung cip cach thirc ap dung va giai

provisions that are not always the best example of
lawyerly rigour and accuracy .

(21). Céc vu viéc ap dung cac tiéu chi san pham
tuong tu sau d6 nhu EC - Asbestos; US - Shrimp.
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thich phap luat WTO dé tir d6, bén canh cac
quéc gia thanh vién c6 thé ap dung, thuc thi
cac quy dinh mot chinh xac hon thi cling la
co s&, ngudn tham khao dang tin cdy cho
cac bao céo tiép theo ctia DSB.

Ngoai ra, mic du hé théng an 1é chua
duogc cong nhan mot cach chinh thuc trong
viéc ap dung va gidi thich phap luat WTO
nhung céc bao cdo ciia AB ¢6 dé cap cac bao
co cua Ban hdi tham va cua chinh AB truée
d6. Vi du nhu trong vu EC - Seal products,
AB di trich din 67 két luan cta Ban hoi
tham cling nhu cua AB trudc d6 dé giai
thich cdc quy dinh cua WTO. Joost
Pauwelyn chi ra 35,4% cac phan quyét cia
AB ¢6 chi dan tdi cac quyét dinh trude d6
va Ban hoi tham thuong xir i theo cac giai
thich cua AB, véi rat it ngoai 18? va chinh
céc bén trong tranh chip ciing thuong trich
dan cac phan quyét cia AB lam co sé cho
cac lap ludn va 13p luan phan bién cua ho,
ké ca trong cac ban d¢ trinh va cac phién
tranh tung. Cac van dé duogc giai quyét va
hinh thanh thong qua céc bao cdo cua AB
da thuc day tinh on dinh va dé du doan
khéng chi hé thong thuong mai da phuong
ma con 1a &p dung phép luat WTO, dac biét
la trong giai quyét tranh chip. Cac quyét
dinh d6 s& 1a chi ddn cho Ban hoi thAm va
cac bén trong tranh chip trong twong lai.

(22). Joost Pauwelyn, “Minority Rules: Precedent
and Participation before the WTO Appellate Body ”,
trong Joanna Jemielniak, Laura Nielson, Henrik
Palmer Olsen (eds.), Judicial Authority in International
Economic Law, Cambridge University Press, 2016,
tr. 141
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Viéc vién dan cac bao cao cua Co quan
phic tham dé giai thich, ap dung phap luat
WTO trong giai quyét cac vu kién tuong tu
tiép theo dién ra kha phd bién, tir d6 dam
bao tinh nhat quan trong viéc giai thich va
ap dung phép luat WTO.

Co thé xem xét nghia vu ching minh
nhu mot minh chimg cho luan diém trén.
Khong c6 bat ki quy dinh nao trong cac Hiép
dinh WTO (ké ca DSU) giai quyét van dé: bi
don hay nguyén don s€ c6 nghia vu chung
minh trong qua trinh gidi quyét tranh chap.
Ké tr vu viéc dau tién dua ra van dé vé
nghia vu ching minh, US - Wool Shirts and
Blouses, AB da dan phat trién quy tic vé
nghia vy ching minh tao thanh huéng dan
cho Ban hoi tham dé giai quyét cac tranh
chap. AB cho ring céac tiéu chuan vé bang
chimg duoc chip nhan & hau hét cac co ché
tai phan va trach nhiém chtng minh thudc vé
cac bén, di khiéu nai hay bao chita.?® Quy
tac nay da duoc AB giai thich rd hon trong
vu kién Japan - Agricultural products. Trong
vu kién nay, Hoa Ky, bén nguyén don, da
trinh 1én nhing 1ap luan va bang ching hop
phap dé chimg minh Nhat Ban da vi pham
Diéu 5.6, Hiép dinh Ap dung cac bién phap
kiém dich dong thuc vat (Agreement on the
Application of Sanitary and Phytosanitary
Measures - SPS). Hoa Ky cho ring c6 nhiing

(23). United States - Shirts and Blouses, Report of the
Appellate Body, WTO doc. WT/DS33/AB/R, adopted
May 23, 1997, at 14. Nguyén van tiéng Anh: “The
burden of proof rests upon the party, whether
complaining or defending, who asserts the affirmative
of a particular claim of defence”.
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bién phap thay thé co tinh kha thi ciing nhu
it ha khic v6i thwong mai hon nhiing bién
phap ma Nhat Ban yéu cdu. Ban hoi thim
khéng chép thuan nhimg lap luin cua Hoa
Ky nhung van két luan Nhat Ban vi pham
Diéu 5.6 Hiép dinh SPS tir y kién cua cac
chuyén gia. AB cho Ban hoi tham khong thé
dua ra va ching minh khiéu nai cho bén
nguyén don - day la sy ap dung sai nghia vy
chung minh vi bén nguyén don da khong
thiét 1ap mot trudng hop so bd vé vi pham
Piéu 5.6 Hi¢p dinh SPS.® Hon nita, trong
vu kién EC - Hormones, AB con lam r6 hon
nguyén tic nay. Cu thé, trong Didu 11, DSU
dua yéu cau “danh gia khach quan cac tinh
tiét cta vu viéc”, trir cic tiéu chuan cu thé
clia viéc xem xét lai trong Diéu 17.6 Hiép
dinh Chéng ban pha gia.®® Pung hon, tiéu
chuan 14 liéu Ban hdi tham c¢ tién hanh dénh
gid “khach quan vé cic sy kién” hay
khong.®® Khi danh gia liéu mot Ban hoi
tham da dwa ra “danh gia khach quan vé cac

(24). Japan - Agricultural Products, Report of the
Appellate Body, WTO doc. WT/DS76/AB/R, adopted
Mar. 19, 1999, para 129.

(25). Argentina - Safeguard Measures on Imports of
Footwear, Report of the Appellate Body, WTO doc.
WT/DS121/AB/R, adopted Jan.12, 2000, paras.118,
120 (applying the Article 11 standard of review to
disputes under the Agreement on Safeguards); United
States - Imposition of Countervailing Duties on
Certain Hot-Rolled Lead and Bismuth Carbon Steel
Products Originating in the United Kingdom
[hereinafter United States -- Leaded Bars], WTO doc.
WT/DS138/AB/R, adopted June 7, 2000, paras. 44 -
51 (applying the Article 11 standard of review to
disputes under Part V of the Agreement on Subsidies
and Countervailing Measures).

(26). European Community - Hormones, supra note
12, para 117.
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su kién” ctia vu viéc theo Diéu 11 ctia DSU
hay khong, Co quan phuc tham di tuyén bd
trong vu EC - Hormone rang “cé tinh bo
qua hodc tir chéi xem xét bdang chimg”
hodc “cé ¥ bép méo hodc trinh bay sai
bang chitng” dwoc trinh bay cho Ban hi
thdm la khéng phit hop véi trach nhiém va
nghia vu cua Ban hgi tham la dwa ra danh
gid khdach quan vé sir kién » @0 Tuy nhién,
Co quan phtic thim d3 can than nhan manh

I TS

rang viéc “coi thuong”, “bop méo” va “trinh
bay sai” bang chirng, theo y nghia théng
thuong trong cdc quy trinh xét xur va ban tu
phap, khong chi ham y la mgt sai sot trong
phdan quyét doéi véi danh gid bang ching
ma con la mét sai sot nghiém trong dat ra
cdu hoi vé thién chi ciia Ban héi thim”.®®
Hon thé nita, viéc 4p dung nguyén tic ndy
trong céac hi¢p dinh khéc nhau da dugc phat
trién trong cac vu viéc sau d6. Mac du Co
quan phiic thim di tuyén bd rang cic ban
hoi thim c6 quyén quyét dinh “déng ké”
trong viéc kiém tra va xem xét bang chung,
ho khong “bit budc phai cung cap cho cac
bang ching thuc té vé& cac bén cb clng y
nghia va trong luong nhu cac bén”. Nhu
trong vu kién Korea - Dairy Safeguards, Co

(27). European Community - Hormones, supra note 12,
para. 133. Nguyén van tiéng Anh: “The duty to make
an objective assesment of the facts is, among over
things, an obligation to consider the evidence
presented to a panel and to make factual findings on
the basis of that evidence. The deliberate disregard of,
or refusal to consider, the evidence submitted to a
panel is incompatible with a panel's duty to make an
objective assesment of the facts .

(28). European Community - Hormones, supra note
12, para 133.
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quan phtc thaim nhan manh rang “Ban héi
tham cé nhiém vu kiém tra va xem xét tat
ca cde bang chitng trude do, [..] va dé
danh gia miwrc do lién quan va luc thu
nghiém cua tirng phan cua ching”.%® Con
trong vu Canada - Automative Industry, Co
quan phtc thim khong vién dén Diéu 11
cua DSU mot cach rd rang, da ddo ngugc
mot s6 phat hién cua Ban hoi tham do
khong x4c dinh va danh gia day du cac su
kién lién quan.(30)

C6 thé thiy, viéc Co quan phic thim
dua ra nhitng nguyén tic rd rang, mang tinh
hé théng nhu vay phuc vu hai muc dich quan
trong. Mot la AB da gop phan lam cho qué
trinh giai quyét tranh chép, dic biét la giai
doan so thAm cta Ban hoi thdm trd nén
mach lac, nhit quan va dang tin cay. Hai la
AB d3 1am ra nhitng huéng dan c6 gia tri
16n, khong chi cho Ban hoi thAm ma con cho
cac thanh vién WTO va cb van phép Ii caa
ho trong viéc tham gia va sir dung hé thong
giai quyét tranh chip. Thuc té chimg minh,
trong céac vu kién cé tinh chét tuong tu, cac
bdo cao cua Co quan phiic thim sau nay da
trich dan vé&i sy nhét tri hodc c6 bod sung dua
trén bao cao Co quan phiic tham trudc. Nhu
vdy, tinh nhat quan va d& du doan cua qua
trinh giai quyét tranh chip di dwoc ting

(29). Korea - Dairy Safeguards, Report of the
Appellate Body, WTO doc. WT/DS98/AB/R, adopted
Jan. 12, 2000, para 137.

(30). Canada-Automotive Industry, Report of the
Appellate Body, WTO docs. WT/DS139/AB/R/WT/
DS142/ AB/R, adopted June 19, 2000, paras 171,
173, 181.
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cuong khi Co quan phuc thim da dua ra, giai
thich va 4p dung cac nguyén tic trong cic
hiép dinh khéc nhau.®V

3. Mt so thach thirc trong thuc tién
xét xir ciia Co quan phiic tham WTO

Nhu da trinh bay ¢ trén, AB dong vai tro
quan trong trong viéc dam bao tinh nhét
quan, dé du doan khi giai thich va 4p dung
phap luat WTO. Tuy nhién, AB dang gap
mot sd thach thic din téi sy phan dbi va
ngin can bau tham phan khién co quan nay
phai tam ngimg hoat dong. Pidu nay di anh
hudng dang ké toi vai trd cia AB trong co
ché giai quyét tranh chap WTO. Tiéu biéu
phai ké dén nhiing thach thirc sau: 1) thach
thirc vé thii tuc; 2) thach thirc vé ndi dung.

3.1. Thdch thirc vé thii tuc

Mot s6 thach thire trong hoat dong cua
AB mang tinh thu tuc nhu: (i) Str dung cac
tham phan da hét nhiém Ki; (i) va thoi gian
xét xu kéo dai.

Thir nhdt, thyc tién cho thidy mot sb
thanh vién cua Co quan phuc thim da dua
ra quyét dinh vé cac vu khang céo sau khi
hét nhiém ki bén nim ma khong co uy
quyén 13 rang tir DSB, cu thé 1a cac bao céo
clia co quan phic tham co chit ki cua thim
phan sau khi hét han nhiém ki vao ngay
30/6/2017. Su viéc 6ng Ricardo Ramirez
Hernandez sau khi hét han nhiém ki vao
ngay 30/6/2017 va 6ng Hyun Chon Kim tir
chirc vao 01/8/2017 nhung ca hai van tham
gia xét xir tai phién phuc tham trong vy EU

(31). A.V.Ganesan , ‘The Appellate Body in its formative
years’, in Gabrielle Marceau (ed), A History of Law
and Lawyers in the GATT/WTO, tr. 542.
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- Fatty axit (DS442).%? Mic du mét phién
phuc thim yéu cdu c6 ba thanh vién Co
quan phtc tham xem xét, tuy nhién c6 thé
thady 6ng Hyun Chon Kim va Ricardo
Ramirez Hernandez da khong con 1a thanh
vién ctia Co quan nay nita khi bao cdo vé vu
viée nay duge ban hanh vao ngay 05/9/2017¢%
va trong bao céo ciing khong hé dé cap van
dé nély.(34)

Trong vu kién ké trén, viéc ong Huyn
Chon Kim tir chirc vao ngay 01/8/2017 la
truong hop dic biét va khong thé luong
trude® khi ngay 04/8/2017, ong Kim dugce
bd nhiém lam Bo truong BO Thuong mai
Han Qudc. Piéu 17.3 DSU quy dinh thanh
vién Co quan phuc tham “khéng duoc gin
két v6i chinh pht nao”, chinh vi vay, méc du
quy dinh tai Piéu 14.2 Thu tuc 1am viéc xét
xtr phuc thim quy dinh viéc tir chirc s& co
hidu luc sau 90 ngay ké tir ngay co thong
bao, trir khi DSB ¢6 quyét dinh khac.®®

(32). Phat biéu ciia Hoa Ky vao ngay 31/8/2017 tai
cudc hop DSB, https://geneva.usmission.gov/wp-
content/uploads/sites/290/Aug31.DSB_.Stmt_.as-
delivered.fin_.public.pdf, tr 6, 7, truy cap 27/2/2020.
Luu y: Mac du Hoa Ky 1a bén tht ba trong vy viéc
nay nhung Hoa Ky c¢6 quyén 1én tiéng sau khi béo céo
ctia Co quan phiic thaim da dugc théng qua.

(33). WTO, European Union - Anti-Dumping Measures
on Imports of Certain Fatty Alcohols from Indonesia -
Report of the Appelate Body, WT/DS442, https://www.
wto.org/english/tratop_e/dispu_e/cases_e/ds442_e.htm,
truy cép 27/02/2020.

(34). Phat biéu cua Hoa Ky vao ngay 31/8/2017 tai
cuoc hop DSB, tr. 9, https://geneva.usmission.gov/
wp-content/uploads/sites/290/Aug31.DSB_.Stmt_.as-
delivered.fin_.public.pdf, truy cap 27/2/2020.

(35). Dispute Settlement Body, Minutes of meeting,
held on 31/8/2017, WT/DSB/M/400, para 5.2.

(36). Working Procedures for Appellate Review, Rule
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Ngoai ra, 6ng Ricardo Ramirez Hernandez
dd hét nhiém ki th hai cia minh vao
30/6/2017.

V& van dé nay, tai Diéu 15 Thu tuc 1am
viéc xét xir phiic thAm c6 quy dinh mot
nguoi ngung la thanh vién Co quan phuc
tham [...] c6 thé hoan thanh xét xir cac vu
viéc dang dugc nguoi d6 thu li khi la thanh
vién Co quan phuc thdm.®" Trong khi do,
vu kién EU - Fatty axit da c6 yéu cau khang
céo tir thang 2/2017% khi ma ca hai thim
phan ké trén déu trong nhiém ki ctia minh va
da thy Ii vu kién tir trude d6. Diéu 15 Thi
tuc lam viéc xét xur phuc thdm c¢6 thé duoc
hiéu “nguoi nging 1a thanh vién Co quan
phtic thAm” c6 thé 1a thanh vién hét nhiém ki
hodc tir chire. Trén thuc té, viéc ap dung
Diéu 15 nhu thé nao 1a van dé gy tranh cii.
Y kién cua cac thanh viéen WTO lién quan
t6i bao cao nay cua AB déu khong dé cap
van dé vé noi dung ciia bao cdo ma chu yéu
dé cap van dé tham phan hét nhiém ki nhung

14, WT/AB/WP/6 (16 August 2010). Nguyén vin tiéng
Anh: “resignation shall take effect 90 days after the
notification... unless the DSB decides otherwise”.
(37). Working Procedures for Appellate Review, Rule
15, WT/AB/WP/6 (16 August 2010). Nguyén vian
tiéng Anh: “A person who ceases to be a Member of
the Appellate Body may, with the authorization of the
Appellate Body and upon notification to the DSB,
complete the disposition of any appeal to which that
person was assigned while a Member, and that person
shall, for that purpose only, be deemed to continue to
be a Member of the Appellate Body”.

(38). On 10 February 2017, Indonesia notified the
DSB of its decision to appeal to the Appellate Body
certain issues of law and legal interpretations in the
panel report. On 15 February 2017, the European
Union notified the DSB of its decision to cross-appeal.
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van xét XU trong vu kién.(gg) Co thé théy,
mic du con tranh cdi vé van dé thu tuc
nhung ndi dung ctia bao cdo van dam bao
chét lugng.

Thit hai, vé quy dinh thoi han ti da giai
quyét vu kién. Mac du gidi han thoi gian
dé tién hanh quy trinh khang cao 1a 60
ngay hodc 90 ngay ddi voi cac khang céo
phtic tap nhung quy tic nay chi dugc tuan
thu mot 1an ké tir nam 2013. Ngoai ra, Co
quan phiic tham c6 thé yéu cau DSB gia
han thém thoi gian néu thay can thiét.
Thuc té cho thiy, quy trinh khang céo
cia Co quan Phic tham thuong dién ra
trong vong khoang 1 nam nhu EC - Large
Civil Aircraft (DS316) tr 30/6/2010 t6i
18/5/2011“% va United States - Large Civil
Aircraft - Second Complaint (DS353) tur
31/3/2011 dén 12/3/2012.“Y Trong khi d6,
Piéu 17.5 DSU quy dinh rang: “Trong bdt
cir truong hop viéc gidi quyét ciing khong
dwoc vwot qud 90 ngdy”. Piéu nidy co
nghia 1a Co quan phuc thim phai dua ra
két luan trong vong 90 ngiy trong bét ki
truong hop nao.

(39). Dispute Settlement Body, Minutes of meeting,
held on 31/8/2017, WT/DSB/M/400, part 5. Appellate
Body matters.

(40). WTO, European Communities and Certain
member States - Measures Affecting Trade in Large
Civil Aircraft Report of Appelate Body, WT/DS316,
https://www.wto.org/english/tratop_e/dispu_e/cases_e
/ds316_e.htm, truy cap 27/02/2020.

(41). WTO, United States - Measures Affecting Trade
in Large Civil Aircraft - Second Complaint - Report
of Appelate Body, WT/DS353, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds353_e.htm,  truy
cap 27/02/2020.
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Tuong ty nhu thach thic vé& nhiém Ki
thAm phan AB, cac qubc gia thanh vién
WTO ciing dua ra nhimng chi trich vé viéc
AB vi pham thoi han 90 ngay cho mot vu
kién nhung khéng chi trich vé noi dung
bao céo.

Tong hop lai c6 thé thdy du gip nhirng
thach thirc vé thu tuc nhu van dé thidm phan
mién nhiém van tham gia xét xtr hodc kéo
dai thoi han xem xét vu kién thi AB van
dam bao chat luong trong qué trinh xét xir,
giai thich phap luat. Tu do, vai tro cua AB
trong viéc dam bdo tinh nhat quén va dé dy
doan khi 4p dung phap luat WTO van dugc
duy tri.

3.2. Thach thirc vé ni dung phéan quyét

Co quan phiic thdm con gip phéi cac chi
trich lién quan téi nhitng phan quyét vuot
thim quyén va ¥ kién khong can thiét khac
(obiter dicta) trong cac bao cdo ctia minh.
Phan quyét ctia Co quan phuc tham 1a cudi
cung va khong dugc phép khang céo trur khi
¢6 sy dong thudn cua DSB (chua c6 bat ki
ngoai 1& nao dién ra nhd co sy dong thuan
cia DSB). Muc dich thanh 1ap cta Co quan
phtc tham 14 ra soat, kiém tra cac quy dinh
phap li duoc ap dung chua chinh xac boi
Ban hoi tham, khong phai tao ra quyén va
nghia vu méi cho cac thanh vién WTO (theo
quy dinh tai Diéu 3.2 va Piéu 19.2 DSU).
Tuy nhién, trén thuc té, Co quan phuc thdm
con bi cac thanh vién bao gdm ca Hoa Ky va
cac nudc dang phét trién cho riang dang tao
ra cic quy tic riéng cua minh.“*? Co quan

(42). DSB, bién ban hop ngay 03/4/2002, WT/DSB/
M121, doan 35.
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phiic thim ciing di giai quyét cac vin dé
khéng duoc cac bén néu ra hoic co ¥ kién
khong cén thiét khac (obiter dicta)“*® thay vi
giai quyét tranh chép.(M)

Vi du nhu vu Argentina - Measures
Relating to Trade in Goods and Services“”
(DS453), Co quan phuc thdm huy bo
(reverse) phan quyét cia Ban hoi tham vé
yéu té “twong tu” (likeness) va dua ra y
kién vé ca nhitng vin d& bao gém ca khong
phan biét ddi xw, céac tinh tiét gidm nhe
(affirmative defense) va ngoai 1€ (prudential
exception) trong Hiép dinh chung vé
thuong mai dich vu (General Agreement on
Trade in Services - GATS). Tuy nhién, béo
céo ctia Co quan phuc tham lai chi yéu giai
thich vé cac quy dinh trong GATS ma
khéng nham muc dich giai quyét tranh
chap. Chinh vi vay, khoang 2/3 phén tich
ciia Co quan phic tham chi don thuan 1a cac
¥ kién tu van phap Ii.

Tac dong cia viéc Co quan phiic tham
dua ra cac phan quyét vuot thim quyén trd
nén dang luu y hon bdi nguyén tic stare
decisis“® mot trong nhiing nguyén tic lam

(43). Phat biéu ctia Hoa Ky trong cudc hop tai Co
quan giai quyét tranh chip WTO ngay 09/5/2016,
23/5/2016, 29/9/2017 va 14/10/2017.

(44). Quan diém cua Hoa Ky trong vu DS453 Panama-
Argentina Financial Services Reports, vu DS430 giita
Hoa Ky va An D6 vé san phin nong nghiép va
DS447/478 giita Hoa Ky va Indonesia vé& viéc nhap
khau san pham lam vuon va san pham dong vat.

(45). WTO, DS453: Argentina - Measures Relating to
Trade in Goods and Services, https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds453_e.htm,  truy
cép 12/3/2020.

(46). Nguyén tic tién 1& phai dugc tuan thu.

97


https://www.wto.org/%20english/tratop_e/dispu_e/cases_e/ds453_e.htm
https://www.wto.org/%20english/tratop_e/dispu_e/cases_e/ds453_e.htm

25 ndm thanh Igp WTO - Thanh tweu va thach thic

nén hé théng 4n 1& cia WTO.“” DPidu nay
khién cho Ban hoi tham dua ra quyét dinh
dua trén quyét dinh trude ddy cia Co quan
phac thdm vé cac van dé& phap |i twong
tu.*® Khi ca Ban hoi thAm va Co quan phlc
thAim déu dua ra nhitng phan quyét chira
nhiéu ndi dung “obiter dicta” s& lam can tré
muc tiéu giai quyét tranh chip kip thoi
(muc tiéu nay duoc quy dinh tai Diéu 3.3
DSU). Bén canh do, viéc nay cling gay anh
huong xau dén cac tranh chép trong tuong
lai, khi nhiing y kién d6 dugc coi 1a tién 18
cta Ban hdi tham WTO.

Tuy nhién, tai Piéu 17.1 DSU quy dinh
AB phai giai quyét cac van dé dugc dua ra
bdi cac bén trong xét xir phuc tham nhung
khong hé c6 bat cir quy dinh nao han ché
AB khong duoc xem xét cac van dé nam
ngoai pham vi cic bén tranh chap dua ra.
Ngoai ra, “obiter dicta” cling c6 nhiing lgi
ich danh cho cac qubc gia thanh vién. Viéc
nhan biét som va c6 sy danh gia sém cac
van dé& c6 thé hinh thanh tranh chép trong
twong lai s& gitip cac qudc gia, dic biét 1a
cac qubc gia dang phat trién c6 kha ning
han ché tranh chép, hodc néu co, s& co su
chuan bi cho cac lap luan cua minh mot

(47). Nguyén tic “stare decisis” cho ring mot vin dé
phép i da duoc giai quyét trong mot vu viée, viée giai
thich tuong tu co thé duoc ap dung trong cac vu viéc
tuong ty sau d6. Mic du nguyén tic “stare decisis”
khong nam trong quy dinh ciia DSU nhung Ban hoi
thim va Co quan phiic thAim van ap dung nguyén tic
ndy. Xem thém: Bao céo ciia Co quan phiic tham trong
vu US-Stainless Steel (Mexico), WT/DS344/AB/R,
doan 156 dén doan 162.

(48). Bao cao ciia Co quan phuc thim trong vu US-
Continued Zeroing, WT/ DS350/AB/R, doan 365.
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cach tiét kiém ca vé thoi gian va kinh phi.
Ngoai ra, cac van dé phéap Ii phuc tap duoc
lam 18 va c6 thém nhiing chi dan s& gitip
cac luat su dai dién cho cac quéc gia dang
phat trién chudn bi cac lap luan cua ho
nhanh chong hon, diéu nay s& giam bét di
chi phi cho céc qudc gia can phai thué nhiing
chuyén gia phap li. C6 thé thdy “obiter dicta”
dong vai tro thiét thuc ddi voi cac quoc gia,
dic biét 1a cac qudc gia dang phat trién giai
quyét duoc van dé thiéu chuyén gia phap li
va nguodn lyc tai chinh™ - hai vin d& cbt
yéu ciia cac qudc gia dang phat trién trong
giai quyét tranh chdp. Piéu nay ciing thé
hién rd vai tro cia AB d6i véi viéc dam béo
su nhét quén va dé du doan trong giai thich,
ap dung phap luat WTO.

Qua nhiing phan tich trén, cé thé thiy
Co quan phuc thim WTO di dat duoc
nhiing thanh tyu nhat dinh nhu dam bao
tinh nhat quan trong viéc giai thich va ap
dung phap luat WTO, dam bdao tinh cong
bang va trat tu thuong mai qubc té va thuc
hién tot vai tro phiic thim ciia minh. Mic
du trong thoi gian vira qua, Co quan nay da
gip phai mot sd han ché mang tinh thoi
diém nhu van dé thanh vién Co quan phic
tham hét nhiém Ki, thoi han xét xir phuc
tham va dua ra cic phan quyét vugt tham
quyén. Tuy nhién, c6 thé thy nhitng han
ché trén chi mang tinh tam thoi, khong
mang tinh ban chat.

(49). Amrita Bahri, “Appellate Body Held Hostage™:
Is Judicial Activism at Fair Trial?, Forthcoming in
Journal of World Trade (53.2), 2019, tr. 13.
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3.3. Mot s6 gidi phdp dang dwoc dé xudt

Trong bdi canh hoat dong ctia Co quan
phuc thdm bi bé tic, co dé xuit vé Thoa
thuan khong khang cao (Non appeal pact -
NAPS),(SO) theo do, cac nudc thanh vién co
thé dong y khong khang céo ddi véi cac bao
c4o ctia Ban hoi tham trong thoi gian dién ra
cudc khung hoang. Khi ma bén thing kién
hay thua kién trong mot vu tranh chip chua
dugce xac dinh thi viéc tir bd quyén khang
c4o c6 thé kha thi, néu cac bén tranh chip
déu cho ring minh c6 co hoi thing kién &
giai doan Ban hoi tham. Tuy nhién, giai phap
nay s& tao ra van dé méi cho co ché giai
quyét tranh chip WTO 1a khong thé xem xét
lai cac ban bao cdo sai sét ctia Ban hdi thim
va c6 thé lam mat di tinh nhat quan vé cach
giai thich va ap dung cic van dé phap li
trong cac tranh chap khac nhau.

Viéc st dung co ché trong tai khang co
cling dang 1a phuong an giai quyét tinh
trang khiing hoang bo nhiém thanh vién Co
quan phuc thim duoc Lién minh chau Au
(EU) va Canada dé& xuat ap dung® va
nhiéu chuyén gia tng ho.%? Cuy thé, trong

(50). Steve Charnovitz, The WTO Appellate Body
Crisis: A Critique of the EU's Article 25 Proposal,
02/6/2019, https://ielp.worldtradelaw.net/2019/06/the-
wto-appellate-body-crisis-a-critique-of-the-eus-
article-25-proposal.html, truy cap 10/9/2020.

(51). Quan diém cua Canada va EU, Interim Appeal
Arbitration Pursuant to Article 25 of the DSU,
http://trade.ec.europa.eu/doclib/docs/2019/july/tradoc
_158273.pdf, truy cap 03/03/2020.

(52). Scott Andersen, Todd Friedbacher, Christian
Lau, Nicolas Lockhart, Jan Yves Remy, lain Sandford,
Using Arbitration under Article 25 of the DSU to
ensure the availability of Appeals, CTEI working
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dé trinh cua EU va Canada, theo thu tuc
trong tai khang cao (appeal arbitration
procedure),®® phién khéng cdo s& dugc
xem xét boi ba thanh vién da hét nhiém ki
cua Co quan phtc thdm, 1am viéc nhu trong
tai vién theo Piéu 25 cua DSU. Nhu vay,
trong tai khang cdo giup cho cac bén tranh
chép c6 co ché xem xét lai bao céo cua Ban
hoi tham thong qua phuong thirc cho phép
cac thanh vién ty do lga chon trong tai va
thu tuc, bao gém ca viéc sir dung quy dinh
cua DSU.®Y Tuy nhién, cach nay doi héi co
su thod thuédn cua céc bén trong tung tranh
chép, mang tinh theo vu vi¢c. Hon nira, khi
d6 cac bén phai tr bé Co quan phuc
thim.®® Do vay, day c6 thé coi 1a mot giai
phép tam thoi trong giai doan Co quan phuc
tham chua hoat dong duoc.

Veé lau dai, véi vai tro cia mdt co ché

Papers, 2017; Jens Hillebrand Pohl, Blueprint for a
Plurilateral WTO Arbitration Agreement under
Article 25 of the Dispute Settlement Understanding,
https://www.maastrichtuniversity.nl/blog/2017/12/ma
intaining-trust-wto-adjudication-arbitration- %E2%80
%98safety-valve%E2%80%99, truy cép 20/4/2020.
(53). Nguyén van tiéng Anh: “Appeal arbitration
procedure”.

(54). Cato Institute, Saving the WTO'’s Appeals Process,
2018, https://www.cato.org/blog/saving-wtos-appeals-
process, truy cap 18/6/2020, theo d6: chu tich Co quan
phtic thim James Bacchus di c6 quan diém cho ring
trong tai theo Diéu 25 d3 mé ra co hdi cho cac thanh
vién tham gia vao co ché trong tai nhu mot phuong
thirc giai quyét tranh chip va cho phép thoi gian lwa
chon trong tai vién va quy trinh xét xir bao gom ca
viéc tao ra mot ban sao vé cac quy dinh hién hanh cta
DSU ma khdng c6 su tham gia ciia Hoa Ky.

(55). Jennifer Hillman, Three approaches to fixing the
World Trade Organization’s Appellate Body: the good,
the bad and the ugly?, Washington, 2017, tr. 8.
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thuong truc, dam bao su nhat quan, tinh dé
du doan cua phap luat WTO, can nghién
clru, dé xudt cc giai phap dé khéi phuc hoat
dong cua thiét ché phic tham trong WTO.

Sau 25 nam hinh thanh va phat trién, Co
quan phuc thAim WTO da thé hién duoc vai
trd cua minh d6 13 han ché “bdo cdo xau”
ciia Ban hoi thdm. T d6, Co quan phuc
tham d3 dat dugc mot sb thanh tuu, tiéu biéu
phai ké dén 1a: dam bao tinh nhat quan trong
viéc gidi thich va &p dung phap luat WTO,
dam bao tinh cong bing va trit ty thuong
mai quéc té va thuc hién tét vai tro phuc
thim cua minh. Bén canh d6, Co quan nay
cling vap phai nhitng thach thic nhat dinh
nhu vin dé thanh vién Co quan phtc thim
hét nhiém ki, thoi han xét xir phic thim va
dua ra cac phan quyét vuot thim quyén.
Nhiing han ché nay di khién WTO roi vao
cudc khing hoang ma tac dong truc tiép dén
tir viec Hoa Ki st dung quyén phi quyét
ngin chin viéc bo nhiém thanh vién Co quan
phiic tham. Mic du AB dang trong trang thai
té liét nhung khong thé phi nhan duoc vai
tro ctia Co quan nay ddi véi viéc dam bao su
nhit quan va dé du doan trong giai thich, ap
dung phap luat WTO./.
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