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CAM KET WTO CUA VIET NAM VE GIA TRI THONG THUONG
THAY THE TRONG DIEU TRA CHONG BAN PHA GIA

NGO TRONG QUAN *

T6m tdt: Nghi dinh thu gia nhdp Té chite Thirong mai thé giéi (WTO) cua Viét Nam ghi nhdn cam
két vé dia vi nén kinh té phi thi frirong trong diéu tra chong ban pha gia va chong tror cdp sé hét hiéu
lec vao ngdy 31/12/2018. Tuy nhién, mét sé quac gia thanh vién WTO kh&c tiép tuc coi Viéet Nam la
nén kinh té phi th; trirong va tinh toan gia tri théng thiong thong qua quac gia thay thé. Bai viét phan
tich nguyén tdc xdc dinh gid tri théng thuong trong phap lugt WTO va dnh hweng cua viéc hét hiéu
luc diéu khoan nén kinh té phi thi trwong dén cdach xdc dinh gia tri théng thwong thay thé véi Viét
Nam. Nghién cizu cho thdy viéc hét hiéu luc cua diéeu khoan nay khéng tw déng chuyén doi Viét Nam
thanh mét nén kinh té thi truong va cde nuéc thanh vien WTO van con co s¢ phép 1i theo Hiép dinh
chung vé Thué quan va thirong mai nam 1994 va Hiép dinh Chang ban phé gid, ddac biét 1a quy dinh
vé giao dich trong diéu Kién thwong mai théng thuwong (in the ordinary course of trade) va diéu kién
thi truong ddac biét (particular market situation) dé tiép tuc cach xdc dinh gia tri théng thuwong thay
thé sau ngay 31/12/2018.
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WTO COMMITMENTS OF VIETNAM ON SURROGATE NORMAL VALUE IN ANTI-
DUMPING INVESTIGATIONS

Abstract: The Protocol of Accession of Vietnam into the WTO states that the commitment on non-
market economy status (NME) in anti-dumping and anti-subsidy investigations will expire on 31
December 2018. However, other WTO members continue to list Vietnam among non-market economies
and calculate normal value based on the surrogate country data. This paper analyzes the
principles of determining normal value in WTO laws and the effects of the NME commitment
expiration on calculation of surrogate normal value for Vietnam. It reveals that the expiration of
this provision would not automatically drive Vietnam into a market economy and other WTO
members have sufficient legal grounds under the General Agreement on Tariffs and Trade 1994
and the Anti-dumping Agreement, particularly the concept of ordinary course of trade and
particular market situation, to continue the surrogate normal value methodology even after 31st
December, 2018.
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Phép luat vé chéng ban pha gia cua T
chitc Thuong mai thé gisi (WTO) va
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cac nudc thanh vién, dac biét la Hoa Ky va
Lién minh chau Au (EU), déu c6 quy dinh,
mot cach truc tiép hodc gian tiép, vé& cach
tinh toan gia tri thong thuong cua hang hoa
nhap khiu tir cac nudc thanh vién co nén
kinh té phi thi truong. Thuc té, cac hiép dinh
cia WTO khéng giai thich thuat ngit nén
kinh té phi thi truong ma chi dua ra ngoai 18
cho phép &p dung mét céch tinh toan gié tri
thong thuong (Normal Value - NV) khéng
dua trén gia hodc chi phi néi dia ¢ nudc xuat
khau néu nudc d6 c6 nén kinh té duoc kiém
soat boi nha nuéc. Hoa Ky va EU da xay
dung cac tiéu chi cu thé dé xép loai mot nén
kinh té phi thi truong (Non-Market Economy
- NME) trong phap luat noi dia vé chéng ban
pha gia cia minh.?) Do gia ban hang hoa
trén thi truong noi dia khong phan anh dung
quy luat cung cau trén thi truong va khéng
phai cin ctr dang tin cay dé dem ra so sanh
Véi gia xuat khau nén cac nugc NME s& phai
chiu cach tinh NV thay thé. Theo do, co
quan diéu tra ciia nuéc nhap khau s& ty tinh
toan NV bang cach tong hop dir liéu vé chi
phi san xuit cua mot quéc gia thay thé duoc
cho 1a c6 trinh do phét trién kinh té twong
ddng va co cting nganh céng nghiép san xuat

(1). Section 771(18), U.S Tariff Act of 1930; Article
1 Council Regulation (EC) No. 905/98 of 27 April
1998, Article 2 Council Regulation (EC) No.
1225/2009 of 30 November 2009. Cac van ban phap
luat ndy cia EU hién did dwoc thay thé bing
Regulation (EU) 2017/2321 of the European
Parliament and of the Council of 12 December 2017,
theo d6, EU mé ta nhitng nuéc NME 1a nhitng nudc
¢6 tinh trang bop méo thi truong dang ké (significant
distortions) do sy can thiép cta nha nudc
(government intervention).
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hang hoé dang bi diéu tra. Phuong phap nay
dugc cho 1a nguyén nhan gay ra muac thué
chéng ban pha gia cao hon so véi truong hop
sir dung dit liéu noi dia ciia nuéc xuat khau.®

Trong qua trinh dam phéan gia nhap
WTO, trudc suc ép tur cac nudc thanh vién
khac, Viét Nam da chap nhan dia vi nén kinh
té phi thi truong trong cac cudc diéu tra
chéng ban phéa gid. Cam két cua Viét Nam
va Trung Quéc vé phuong phap xac dinh NV
gidng hét nhau vé cach dién dat, chi khac
nhau vé& thoi han ap dung.® Nghi dinh thu
gia nhap WTO cua Viét Nam ghi nhan cam
két nay trong thoi han 12 nim va két thic
vao ngay 31/12/2018.“ Hai Ii do chinh din
dén viéc Viét Nam chap nhan cach tinh toan
NV thay thé dbi voi NME dugc cho la: thi
nhat, tai thoi diém két thac dam phan gia
nhap, Viét Nam van niam trong danh sach
NME cua ca Hoa Ky va EU; the hai, Trung
Qudc - nén kinh té twong dong véi Viét Nam
cling da cam két nhu vay khi gia nhap
WTO.® Trung Qudc tro thanh thanh vién
chinh thac cia WTO niam 2001 va chap
nhan bi coi & NME cho muc dich diéu tra

(2). US Congressional Research Service, China’s
Status as a Nonmarket Economy (NME), 2019,
https://fas.org/sgp/crs/row/IF10385.pdf, truy cap
03/12/2020.

(3). Poan 255 B&o céo cua Ban cong tac vé viéc Viét
Nam gia nhap WTO va boan 15 Nghi dinh thu gia
nhap WTO cua Trung Quéc.

(4). Nghi dinh thu gia nhap WTO cua Viét Nam,
Phan I, Diéu 2; Béo c4o cua Ban cong tac vé viéc Viét
Nam gia nhap WTO, doan 255.

(5). Nguyen, Son, Tra S. Nguyen, Lam Thanh Le,
Non-Market Economy (NME) in Viet Nam’s WTO
Accession Commitments, Hanoi: ADETEF Vietnam,
2007, tr. 24.
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chdng ban pha gia trong thoi han 15 nim dén
cubi nam 2016.©

Cho dén nay, Viét Nam (va trude d6 1a
ca Trung Quéc) déu da qua thoi han cam két
nhung van tiép tuc bi Hoa Ky va EU coi la
NME cho muc dich diéu tra chng ban pha
gia.” Ngay 12/12/2016, chi mot ngay sau
khi két thac thoi han 15 ndm cam két NME,
Trung Qudc d3 yéu cau tham van véi Hoa
Ky va EU truéc WTO dé phan dbi cach xac
dinh NV tir mot nuéc thay thé ma cac nude
nay dang ap dung.® Van d& hét hiéu luc cua
diéu khoan NME va tinh hop phéap cua
phuong phép xac dinh NV thay thé so voi
phap luat WTO thu hat sy chu y va duoc
tranh luan nhiéu trong thoi gian gan day.©
Vay, sau ngay 31/12/2018, diéu khoan NME
trong Nghi dinh thu gia nhap WTO cua Viét
Nam con hiéu luc ap dung hay khéng? Noi
cach khac, cac nudc thanh vién WTO co du

(6). Piéu 15 Nghi dinh thu gia nhap WTO cua
Trung Quéc.

(7). Xem danh sach cac nuéc NME theo phén loai cua
B6 Thuong mai Hoa Ky tai: https://www.trade.
gov/nme-countries-list, cac nugc NME theo phén
loai cua EU tai Regulation (EU) 2016/1036 of
the European Parliament and of the Council of 8
June 2016.

(8). WTO, United States - Measures Related to Price
Comparison Methodologies (DS515); WTO, European
Union - Measures Related to Price Comparison
Methodologies (DS516).

(9). Xem thém chd thich 7 trong Andrei Suse: “Old
Wine in a New Bottle: The EU’s Response to the
Expiry of Section 15(a)(ii) of China’s WTO Protocol
of Accession”, J Int Economic Law 20, no. 4
(December 1, 2017): tr. 951 - 977; Barbara BARONE,
One Year to Go:The Debate over China’s Market
Economy Status (MES) Heats up (Belgium, 2015),
https://www.eesc.europa.eu/resources/docs/one-year-
to-go.pdf, truy cap 03/02/2021.
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can ct phép Ii dé xac dinh NV dua trén dix
liéu tir nuéc thee ba thay thé ddi voi hang
xuit khau tir Viét Nam trong cac vu diéu tra
chdng ban pha gia nixa hay khong?®©

1. Nguyén tic xac dinh gia tri théng
thwong trong cac hiép dinh cia T6 chirc
Thwong mai thé giéi

Céc nguyén tic vé xac dinh NV cua hang
ho4 nam trong hai hiép dinh cua WTO la
Hiép dinh chung vé thué quan va thuong mai
(GATT) nam 1994 va Higp dinh vé chdng
ban pha gid (ADA) nam 1994. Theo quy
dinh cua hai hiép dinh nay, hang hoa bi coi
la ban pha gia néu nhu gia xuat khau sang
mot qudc gia khac thap hon gia tri thong
thuong cua hang hoa twong tu tai nudc Xuat
khau. Nhu vy, dé xac dinh hanh vi ban pha
gi4, co quan diéu tra nhat thiét phai thu thap
dugc dir lieu vé ca gia xuét khau va gia tri
thong thuong cua hang hoa.

1.1. Hiép dinh chung vé thué quan va
thuong mai nam 1994

Trong GATT 1994, cac quy tic xac dinh
NV dugc cu thé hoa ¢ Piéu VI.1 va Diéu
khoan bé sung thtr hai cho Piéu VI.1. Piéu
VI.1 quy dinh vé ba cach thic dé xac dinh
NV cua hang hoa bao gom: 1) Muc gia co
thé so sanh dugc trong diéu kién thuong

(10). Pham vi bai viét nay khong ra soat tinh hop
phép cua phap luat chdng béan phéa cua Hoa Ky va EU
d6i v6i phap luat WTO ma chi xac dinh cac cin c
phép |i trong hé thong phép luat WTO (& day hiéu
theo nghia rong 1a toan bo cac diéu udc va van kién
gia nhap ciia cac nudc thanh vién chira dung cam két
mang tinh rang budc phap If) v& viéc cho phép hay
khong cho phép tiép tuc sir dung gia tri thong thuong
thay thé khi diéu khoan NME trong Nghi dinh thu
duoc cho 1a hét hiéu lyc.
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mai thong thuong cua hang hod tuong tu
duoc tiéu thu tai thi truong nudce xuat khau;
2) Mic gid cao nhit c6 thé so sanh duoc
cua hang hoa twong tu duoc xuit khau sang
bat ki nudc tha ba nao trong diéu kién
thuong mai thong thwong; 3) Chi phi san
xuét cua hang hod tai quéc gia xuat xi cong
véi mot khoan chi phi ban hang va loi
nhuan hop li. Nhu vay, Diéu VI.1 GATT
chinh thire ghi nhan hai cach tinh NV khéng
phai tir gia ban tai thi trwong noi dia cua
nudc xuat khau trong trudong hop khong ton
tai thi treong tiéu thy tai nuéc ndy hoic néu
c6 thi nhirng giao dich mua ban nay khong
dap ung tiéu chi trong diéu kién thuong mai
thong thuong.

Diéu khoan bd sung thir hai cho Piéu
V1.1 dugc nhiéu hoc gia cho 1a co so phép li
cua viéc sir dung NV thay thé trong truong
hop hang hoé nhap khéu tir cac nugec NME.Y
biéu khoan nay quy dinh nhu sau: “Thira
nhdn rang trong trwong hop nhap khau tir
mot nuwdc ma thwong mgi hoan toan mang
tinh chdt déc quyén hay hdu nhw déc quyén
va toan bg gia trong nuéc do nha nudce dinh
doat, viéc xdc dinh tinh so sanh cua gia ca
nham muc dich néu tai khoan dau tién co
thé c6 nhiing khé khan ddac biét va trong
nhitng trwong hop dé, cdc bén ki két 1a bén

(11). Tran Viét Ding, “Thyc trang ap dung quy ché
nén kinh té phi thi truong ddi vai Viét Nam trong thu
tuc chong béan phé gia”, Tap chi Nha nwéc va Phap
ludt, s6 10/2009, tr. 30; Luu Huong Ly, “Pia vi nén
kinh t& phi thi truong va tac dong ddi voi doanh
nghiép Viét Nam trong céac cudc diéu tra chong béan
phé& gia”, Tap chi Nghién cizu ldp phép, sé 2/2007,
tr. 20.
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nhdp khdu c6 thé thdy cdn tinh dén kha
ndng rang viéc so sanh chinh xac véi gia cd
trong nudc Cia nuwdc do khong phai 1Uc nao
cting thich dang”. (12)

Co quan phtc tham cia WTO d3 mo ta
diéu khoan nay nhu mét ngoai 1é dé tinh toan
NV va tao ra co s¢ phap li cho viéc sur dung
dir liéu thay thé di vai cac nudc NME trong
diéu tra chdng ban pha gia."® Tuy nhién, co
quan nay ciing thira nhan rang diéu khoan
nay nhic dén mot nhdm cac nuéc NME nhit
dinh ma ¢ d6 nha nude doc quyén hoan toan
vé thuong mai va 4p dat tat ca gia ca trong
nudc, do do, sé khdng &p dung dugc vai cac
hinh thac NME it cyc doan hon va khong
dap g duoc ca hai tiéu chf trén.4

Nhu vay, khi nudc xuat khau bi diéu tra
ban phé gia 1a mot nén kinh té phi thi truong,
noi toan bd gia ca do nha nudc dinh doat va
hoat dong thuong mai hoan toan mang tinh
doc quyén, co quan diéu tra cia nudc nhap
khau c6 thé khong can sir dung gia ca noi dia
cia nuéc xuit khau dé tinh NV theo quy
dinh tai Piéu VI.1.b. Muc gia hay chi phi
san xuit cua nhitng nuéc ndy khong tuan
theo quy luat cua thi truong va do d6 khong
phai 14 can ctr dang tin cdy dé dua ra so sanh
V6i gia xuat khau. Trong thuc tién diéu tra
chdng ban pha gia, cac nuéc nhap khau nhu

(12). Xem thém lich sir soan thao diéu khoan bé sung
nay tai GATT Analytical Index, https://www.wto.org/
english/res_e/publications_e/ail7_e/gatt1994 art6_ga
tt47.pdf, tr. 228, truy cap 03/12/2020.

(13). WTO, US - Anti-Dumping and Countervailing
Duties (China), Appellate Body Report, doan 569.
(14). WTO, EC - Fasteners, Appellate Body Report,
chd thich 460 cho doan 285.
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Hoa Ky hay EU s& str dung dir liéu vé chi
phi san xuat tr mot nugc thee ba thay thé
(surragote/analogue country) dé tinh toan lai
NV nham dam bao kha ning so sanh gia mot
cach phu hogp (price comparability).

1.2. Hiép dinh vé chéng ban phd gid
nam 1994

Tuong tu nhu GATT 1994, ADA dua ra
ba cach xac dinh NV tai Diéu 2.1 va 2.2
nhung chi tiét hoé vé diéu kién ap dung.

Thet nhdt, NV 12 gi& c6 thé so sanh dugc
ctia san pham tuong tu tiéu thy tai thi truong
nudc xuat khau trong diéu kién thuong mai
thong thuong. Mot sé truong hop khéng
duge coi 1a diéu Kién thwong mai thong
thudng nhu cac giao dich ban hang hoé thap
hon chi phi san xuat trong mét thoi gian dai
véi khéi luong dang k& hay giao dich giita
cac cong ti co lién quan (affiliated parties).™®
Co quan phuc tham caa WTO cho rang Hiép
dinh ADA y&u cau cac nudc thanh vien WTO
phai loai bo cac giao dich khéng thuc hién
trong diéu kién thuong mai thong thuong dé
dam bao NV khéng bi bép méo."

Thit hai, NV ¢6 thé 1a gia xuat khau san
pham twong ty sang thi trudng nudce thir ba
véi diéu kién mang tinh dai dién hoic gia tri
ty tinh toan tir chi phi san xuét tai nudc xuat
khau, chi phi ban hang va lgi nhuan. Quy
tic xac dinh NV nay dugc ap dung khi:
1) khdng ton tai giao dich ban hang hoa
tuong tu trong diéu kién thuong mai théng

(15). biéu 2.2.1 ADA.

(16). WTO, US - Hot-Rolled Steel, Appellate Body
Report, doan 147.

(17). WTO, US - Hot-Rolled Steel, Appellate Body
Report, doan 140.

76

thuong tai nuéc xuat khau; 2) ton tai diéu
kién thi truong dac biét (Particular Market
Situation - PMS); 3) khéi lugng hang ban ra
tai nuéc xuat khau qua nho (tic dudi 5%
khéi lwong hang ban sang nudc diéu tra
chéng béan pha gid).

Lién quan dén diéu kién thi truong dic
biét, Hiép dinh ADA khoéng giai thich thém
hodc dua ra tiéu chi dé xac dinh tinh hudng
nay. It nhat 1a thuat ngir diéu kién thi trueong
dic biét khong bao gdm hai tinh huéng con
lai néu trén trong Dicu 2.2 ADA. Hoc gia
Weihuan Zhou cho rang mét sé quéc gia
thanh vién WTO nhu Australia, EU hay Hoa
Ky da bat dau st dung ngoai 18 vé PMS, dic
biét ddi véi Trung Quéc vi li do su can thigp
cua chinh pha vao hoat dong kinh té, dé bién
minh cho viéc ho tinh toan NV bang dir liéu
thay thé tir mot nudce tha ba.™®

Lién quan dén truong hop NV tu tinh
toan, co quan phic tham cua WTO nhan
dinh ring Diéu 2.2 ADA (va ca Diéu
VI.1.b(ii) caa GATT 1994) khdng han ché
ngudn thong tin dugc sir dung dé xac dinh
chi phi san xuat phai 1a dit liéu tir trong nudc
xuit khau. Co quan diéu tra c6 quyén dung
cac dir liéu tr nudc ngodi roi sau do diéu
chinh, voi diéu kién dir liéu d6 phan anh
dugc dung chi phi san xuét trong nudc Xuat

(18). Xem thém phan tich cua hoc gia Weihuan Zhou
vé cach hiéu diéu kién thi truong dac biét va van
dung trong phap luat chéng ban pha gia cua cac nudc
thanh vién WTO tai Weihuan Zhou, “The Issue of
‘Particular Market Situation” Under WTO Anti-
Dumping Law”, in Non-Market Economies in the
Global Trading System: The Special Case of China
(Springer, 2018), https://doi.org/10.1007/978-981-13-
1331-8, truy cap 02/12/2020.
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khau."® Nhu vay, cach giai thich cua AB
cho thdy ban than Piéu 2.2 ADA di cho
phép tinh huéng nudc nhap khau bo qua cac
thong s6 vé gia ca ¢ nudc xuat khau dé tu
tinh toan NV bang dit liéu tir nuéc thir ba.

2. Nguyén tic xac dinh gia tri thong
thwong trong Béo c4o ciia Ban cong tac vé
viéc Viét Nam gia nhap Té chirc Thwong
mai thé gioi

Bén canh cac quy tic xac dinh NV trong
GATT 1994 va ADA 1994, trong qué trinh
gia nhap WTO, Viét Nam da chap nhan dia
vi nén kinh té phi thi truong cho muc tiéu
diéu tra chdng béan pha gia va chéng tro cap.
Cam két nay anh huong truc tiép dén cach
cac nudc thanh vien WTO khac xac dinh NV
cua hang hoa Viét Nam bi diéu tra.?Y Cac
nuéc thanh vién khac cua WTO cho rang
nén kinh té Viét Nam dang trong qua trinh
chuyén d6i thanh mét nén kinh té thi truong
day du va do d6 viéc str dung chi phi va gia
ca trong nuéc & Viét Nam khi diéu tra chdng
ban pha gia c6 thé khong thich hop.?” Bao
cdo cua Ban cong tac vé viéc Viét Nam gia
nhap WTO ghi nhan cu thé cach xac dinh
NV tai doan 255 nhu sau:

“255. Dai dién cua Viét Nam xac nhgn
rang ngay sau khi gia nhdp WTO, Piéu VI
ciia GATT 1994, Hiép dinh Thyc hién Piéu

(19). WTO, EU - Biodiesel (Argentina), Appellate
Body Report, doan 6.70.

(20). Cam két vé NME nam & doan 255 trong Bao céo
cua Ban cong tac vé viéc Viét Nam gia nhap WTO.
Poan nay dugc dua vao ndi dung cua Nghi dinh thu
gia nhap WTO cua Viét Nam (¢ Diéu 2) va tré thanh
mét phan caa Hiép dinh thanh 1ap WTO.

(21). Béo c4o cua Ban cong tac vé viéc Viét Nam gia
nhap WTO, doan 254.
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VI cua GATT 1994 (Hiép dinh Chéng bén
pha gid) va Hiép dinh vé Tro cdp va céc
bién phap chang tro cdp (SCM) sé duroc ap
dung trong c&c vu kién lién quan dén xuat
khdu hang hod tir Viét Nam sang mét thanh
vién WTO phi hop Véi cde diém sau:

(a) Khi tién hanh so sanh gid theo Diéu
VI cia GATT 1994 va Hiép dinh Chong ban
pha gi&, thanh vién WTO la nwéc nhap khau
phai stz dung hogc la gia hogc chi phi ¢ Viét
Nam doi Véi nganh hang dang dwoc diéu tra
hoac la mét phuwong phdap khong dya trén sy
so sanh chat ché vai chi phi hogc gia ca o
Viét Nam. Quy tdc dé lwa chon phirong phdp
phu hop la:

(i) Néu cac nha san xudt trong dién diéu
tra c6 thé chi ra rd rang rang cdc diéu kién
cia nén kinh té thi triwong dang ton tai trong
nganh san xuat mdt hang twong ti lién quan
dén san xuat va ban mat hang do, nwéc nhdp
khdu 1a thanh vién WTO khi xdc dinh tuwong
quan gia ca phai su dung gia va chi phi ¢
Viét Nam cho nganh sdn xudt trong dién
diéu tra.

(i) Nuéc nhap khau 1a thanh vién WTO
cO thé sir dung mét phirong phdp khéng dwa
trén su so sanh chat ché vai gia cad va chi phi
& Viét Nam néu cac nha san xudt trong dién
diéu tra khong thé chi ra rd rang rang cac
diéu kién cua nén kinh té thi triong dang ton
tgi trong nganh san xudt mdt hang trong tu
lién quan d@én san xudt va ban mat hang do.

[.] 7

(d) Mgt khi Viét Nam khéng dink duoc
rang nén kinh té nwéc minh 1a kinh té th;
triwong chiéu theo ludt quéc gia cia nuéc
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nhdp khdu 1a thanh vién WTO, cdc quy dinh
tai ticu muc (a) sé hét hidu lic véi diéu kién
lugt quoc gia cua nuwéc thanh vién cé quy
dinh céc tiéu chi vé kinh té thi truong tai
thoi diém gia nhdp. Trong moi trurong hop,
cde quy dinh trong tieu muc (a) (i) sé hét
hiéu lwc vao ngay 31/12/2018. Ngoai ra, néu
Viét Nam khang dinh dwoc rang cdc diéu
kién cua kinh té thi truong da ton tai tai mgt
nganh cyu thé chiéu theo lugt quoc gia cua
nuéc nhdp khdu 1a thanh vién WTO, cac quy
dinh trong tiéu myc (a) lién quan téi kinh té
phi thi truong sé khong con duwoc ap dung
cho nganh do”.

Piéu khoan trén cho thiy trong truong
hop hang héa xuat khau cua Viét Nam bi
diéu tra chdng ban pha gia ¢ cac nude thanh
vién khac, hai cam két cua Viét Nam vé viéc
tinh toan NV la:

Thi# nhdt, vé& nguon dir liéu dé tinh toan
NV, co quan diéu tra ctia nudc nhap khau
dugc quyén lua chon sir dung chi phi va gia
ca tai Viét Nam hoic tai quéc gia khéc theo
nguyén tac: 1) néu nha san xuat bi diéu tra
chimg minh dugc ho hoat dong trong cac
diéu kién kinh té thi truong thi co quan diéu
tra buoc phai lay dir lieu NV tir Viét Nam;
2) néu nha san xuit khdng chimg minh duoc
didu @6 thi co quan diéu tra c6 thé lay dir
licu NV tir qudc gia khac.

Ther hai, vé thoi han c6 hiéu luc caa cam
két trén, néu Viét Nam chiung minh duoc
minh 1a nén kinh té thi trudng theo phap luat
noi dia cua cac nudc thanh vién WTO thi
cam két tai doan (a) s& khong con &p dung
véi toan bo cac nha san xuét caa Viét Nam.
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Nguoc lai, néu Viét Nam chi chiing minh
dugc diéu kién kinh té thi truong trong mot
nganh san xuat cu thé thi cam két tai doan
(a) chi hét hiéu luc véi nganh san xuét do
(tc van tiép tuc &p dung vai cac nganh san
Xuit khéc).

Vin dé gay tranh cdi trong cach hiéu
cam két ndy nam & cau tht hai caa doan (d)
theo d6 Viét Nam cam két trong moi truong
hop thi cach tinh NV & doan (a)(ii) s& hét
hiéu luc vao ngay 31/12/2018.%% Nhu vay,
mac du sau ngay 31/12/2018, Viét Nam c6
ching minh duoc diéu kién kinh té thi
truong (cho toan bo qubc gia hay cho mot
nganh san xuat) hay khong thi quy dinh cho
phép khdng so sanh vai dir liéu NV tir trong
nuéc s& cham dut. NOi cach khéc, co thé
hiéu rang, ké tir nim 2019, doan 255 trén
day khong con 1a co sé phap 1i dé cac nuéc
thanh vién WTO ap dung céach tinh NV thay
thé tir mot nuéc thir ba vai Viet Nam. Tuy
nhién, doan (d) chi dé cap viéc sau ngay
31/12/2018 thi doan (a)(ii) s& hét hiéu lyc,

(22). Cam két cua Viét Nam gidng hoan toan vé ciu
tric va noi dung voi cam két cua Trung Qudc trong
Nghi dinh thu gia nhap WTO cia nudc ndy, chi khac
vé thoi diém hét hiéu lyc cua doan (a)(ii) véi Trung
Quic 1a 15 niam sau ngiy gia nhap, tac ngay
11/12/2016. Viéc hét hiéu luc cua diéu khoan nay da
gay ra cudc tranh luan hoc thuat vé vin dé cac nudc
thanh vién WTO khac c6 dugc phép tiép tuc &p dung
cach tinh NV tir mot nudc thay thé hay phai sir dung
dir lieu tr trong nuéc Trung Qudc. Xem thém:
Michael Flynn, “China: A Market Economy”, Geo. J.
Int’l L. 48 (2016-2017): 297; André Washington,
“Not So Fast, China: Non-Market Economy Status is
Not Necessary for the ‘Surrogate Country’ Method”,
Chicago Journal of International Law 19, no. 1
(August 1, 2018), https://chicagounbound.uchicago.
edu/cjil/vol19/iss1/, truy cap 02/12/2020.
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khong dé cap doan (a)(i) va phan mo dau
(chapeau) cua doan (a). Cau hoi dat ra ¢ day
la nhirng diéu khoan con lai nay c6 thé giai
thich theo hudng tiép tuc cho phép cic nude
khac tinh toan NV thay thé véi Viét Nam
hay khong?

3. Van dé hét hiéu luc cia diéu khoan
nén kinh té phi thj treong va anh hwéng
dén cach xic dinh gi4 tri théng thwong
thay thé véi Viét Nam

Do su twong dong trong noi dung cam
két ciia Trung Quéc va Viét Nam vé van dé
NME, bai viét nay sé& tiép tuc phan tich hai
ludng quan diém trai chiéu va thuc tién tranh
chap cua Trung Quéc trong WTO vé hiéu
luc cua diéu khoan NME dé 1am co s& rit ra
nhitng nhan dinh va khuyén nghi cho trudng
hop cia Viét Nam. Tai Piéu 15 Nghi dinh
thu gia nhap WTO cua Trung Qudc, nudc
nay ciing dua ra cam két vé hai van dé Ia
ngudn dir liéu tinh toan NV va thoi han hiéu
lyc cua cac phuong phap tinh d6.%®) Vén dé
1a quy dinh tai doan (d) s& dan toi hét hiéu
lyc toan phan hay mot phan caa doan (a)?
Néu chi hét hiéu lvc mot phan cua doan (a)
thi phan m¢ dau va doan (a)(i) van con hiéu
lyc va nha san xuat Trung Québc phai chung
minh diéu kién kinh té thi truong dé duoc st
dung gia ca noi dia. Néu 1a hét hiéu luc toan
phan cua doan (@) thi khéng con can cir phap
li trong Nghi dinh thu dé cac nudc thanh
vien WTO khac bo qua gia ca noi dia cua
Trung Qudc trong qua trinh diéu tra.

(23). China’s Protocol of Accession, https://mwww.wto.
org/english/thewto_e/acc_e/completeacc_e.htm#chn,
truy cap 02/12/2020.
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3.1. Cac xu huwong giai thich hiéu luc
ciia diéu khoan nén kinh té phi thi trrong

- Xu hudng 1: Biéu khoan NME khéng
hét hiéu luc toan bo sau nam 2016 va cac
nuéc thanh vién cd thé tiép tuc cach tinh NV
thay thé ddi voi Trung Quéc.

Mot sé hoc gia cho rang quy dinh vé viéc
hét hiéu lec cua diéu khoan NME & doan (d)
khong c6 nghia 1a tat ca cac doan cua Piéu
15 ciing s& hét hiéu luc theo va Trung Qudc
mic nhién duoc coi 1a nén kinh té thi trueong
cho muc dich diéu tra chdng ban pha gia sau
nam 2016.

Bernard Connor nhan manh rang cau thi
nhat va tha ba cia doan (d) van yéu cau
Trung Quéc phai chitng minh vé diéu kién
kinh té thi truong d6i voi ca quéc gia hoic
véi mot nganh san xuat nhat dinh thi toan bo
doan (a) méi hét hiéu lyc va khong con cin
ci phép Ii dé ap dung NV thay thé nira.®”
Ban than phan mo dau caa doan (a) cho phép
cach tinh toan NV thay thé nén phuong phap
nay c6 thé tiép tuc, ké ca sau nam 2016.

Akhil Raina dan quan diém cho rang: vi
doan (d) cua Piéu 15 din chiéu mot lan dén
doan (a)(ii) va hai lan dén ca doan (a) noi
chung nén day la cach dién dat c6 chu dich
phan biét. Theo nguyén tic dién giai diéu
woc quéc té mot cach hieu qua (effective
treaty interpretation), viéc doan (a)(ii) bi hét
hiéu lyc khéng anh hudng dén cac doan con
lai, chiing van phai c6 y nghia va hiéu luc

(24). O’Connor Bernard, “Market-Economy Status
for China is Not Automatic”, VoxEU.org, 27-11, 2011,
https://voxeu.org/article/china-market-economy, truy
cap 03/12/2020.
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day du. Trung Quéc phai ty chimg minh diéu
kién kinh té thi truong dé thoat khoi cach
tinh NV thay thé cua cac nuéc khac.®

Nhu vay, Trung Qudc sé& tiép tuc chiu
phuong phap tinh toan NV tir dir liéu bén
ngoai cho dén khi chinh phii nuéc nay hoic
cac nha san xuit ty ching minh duoc cac
diéu kién Kkinh té thi truong boi 101 van coa
doan 15(d) yéu ciu didu d6.%® Néu viéc
doan (a)(ii) hét hiéu luc dan dén Trung Québc
mac nhién tré thanh nén kinh té thi truong
thi yéu cau ¢ doan (d) vé viéc ching minh
diéu kién kinh té thi truong khdng con y
nghia, trong khi doan nay khong hét hiéu lyc
sau nam 2016.

- Xu huéng 2: Didu khoan NME hét hiéu
luc sau nam 2016 va cac nudc thanh vién
khong duoc tiép tuc cach tinh NV thay thé
dbi véi Trung Quéc

Mot sé quan diém khac cho rang Trung
Qudc phai duoc coi la nén kinh té thi truong
sau khi doan (a)(ii) hét hiéu lyc vi khong con
co so phép li nao trong Nghi dinh thu gia

(25). Akhil Raina, “China and Non-Market Economy
Treatment: A Tale of Two Interpretations”,
https://lwww.linklaters.com/en/insights/blogs/tradelin
ks/china-and-non-market-economy-treatment-a-tale-
of-two-interpretations, truy cap 03/12/2020.

(26). Flynn, “China”, tr. 305; Aegis Europe, “The Proper
Legal Interpretation of China’s WTO Accession
Protocol”, https://staticl.squarespace.com/static/5537b2
fbe4b0e49ale30c01c/t/568f7c28a128e65d0d3e16fe/145
2244009701/The+proper+legal+interpretation+of+Chin
a%E2%80%99s+WTO+Accession+Protocol.pdf,  truy
cap ngay 03/12/2020; Alan H. Price, Timothy C.
Brightbill, and D. Scott Nance, “China Can Still Be
Treated As A Nonmarket Economy After 2016”
https://mww.wiley.law/media/publication/159 China-
Can-Still-Be-Treated-As-A-Nonmarket-Economy-After-
2016.pdf, truy cap 03/12/2020.
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nhap dé cho phép cac nudc khac bo qua gia
ca va chi phi noi dja caa Trung Quéc.

Tietje va Nowrot nhan thiy chi ¢ hai
can ctr phap i cho sy ton tai cua céch tinh
toan NV thay thé 1a Poan bd sung thu hai
cho Diéu V1.1 GATT 1994 va Nghi dinh thu
gia nhap WTO. Mic du thira nhan ring viéc
hét hiéu luc cua doan (a)(ii) khong mic
nhién dan dén viéc trao cho Trung Quéc dia
vi nén kinh té thj trudng nhung diéu do6 tao
ra mot tinh huéng ma cac nugc thanh vién
WTO khac khong con dugc phép st dung
dir liéu thay thé dua trén can ctr phap Ii 1a
Nghi dinh thu nay nita. Nhu vay, sau nam
2016, cac quy dinh tai Diéu VI GATT 1994
va ADA 1994 s& Ia khudn khé phap Ii 4p
dung d6i voi hang hoa Trung Qudc trong
qué trinh diéu tra.®*” Hai quy dinh tai doan
bd sung thir hai cua Piéu VI.1 GATT vé
nha nudc doc quyén thuong mai va ap dat
gia ca khong thé phl hop Vvéi truong hop
cua Trung Quéc.

Mot hoc gia khac la Andrei Suse cho
rang viéc tiép tuc dung NV thay thé voi
Trung Qudc sau khi doan (a)(ii) hét hiéu luc
la khong pht hop.®® Thi nhdt, néu doan
()(ii) hét hiéu luc ma phan mé dau doan (a)
va doan (a)(i) gop lai van cd thé hiéu thanh
cho phép ly dir liéu NV tir bén ngoai Trung
Qudc thi co nghia 1a viéc hét hiéu lec va

(27). Christian Tietje and Karsten Nowrot, “Myth or
Reality? China’s Market Economy Status under WTO
Anti-Dumping Law after 2016”, Policy Papers on
Transnational Economic Law, 2011, tr. 7, http://telc.
jura.uni-halle.de/sites/default/files/telc/PolicyPaper
34.pdf, truy cap 03/12/2020.

(28). Suse, “Old Wine in a New Bottle”, tr. 8.

TAP CHIi LUAT HOC SO 10/2020



doan (d) khong c6 y nghia gi ca. Hay noi
cach khac 1a khong thé phan biét duoc hé
qua phap |i cua viéc hét hiéu luc doan (a)(ii)
khac gi vé6i chua hét hieu luc.®® Thr hai, khi
xem xét dén béi canh dam phan gia nhap va
doan 151 trong B4o céo cua Ban cong tac vé
viéc gia nhap WTO cua Trung Quéc,®? ¢
thé hiéu rang doan (a)(ii) 1a can ct& phap i
duy nhat dé ap dung NV thay thé va do d6
khi doan nay hét hiéu luc thi khdng thé tiép
tuc dwa vao Nghi dinh thu d& coi Trung
Quéc 1a NME nira.

Cac hoc gia ung ho quan diém hét hiéu
luc cua diéu khoan NME thuong dan chiéu
dén binh luan cta co quan phuc tham WTO
trong vu viéc EC - Fasteners vé hiéu luc caa
biéu 15.¢Y Co quan nay cho rang:

“Doan 15(d) trong Nghi dinh thu gia
nhdp cua Trung Qudc quy dinh rang céc
ngi dung cia doan 15(a) sé hét hiéu lyc sau
15 nam ké tir sau ngdy Trung Qudc gia

(29). Rao Weijia, “China’s Market Economy Status
Under WTO Antidumping Law after 2016, Tsinghua
China Law Review 5, (2013), tr. 164.

(30). Poan 151 Bao céo cua Ban cong tac vé viéc gia
nhap WTO cua Trung Québc ghi nhan sy quan ngai
cua phia Trung Quéc V& viéc trong qué khw, Trung
Qudc da bi coi 1a nén kinh té phi thi truong trong qua
trinh diéu tra ma khong duoc tuan thi cAc yéu cau vé
thi tuc t6 tung day du va minh bach, do dé yéu cau
cac nudc thanh vién WTO phai thuc hién sau yéu cau
vé thu tuc khi 4p dung Diéu 15(a)(ii). Xem thém:
Report of the Working Party, https://www.wto.org/
english/thewto_e/acc_e/al chine_e.htm, truy cap
03/12/2020.

(31). Thomas J. Prusa and Edwin Vermulst, “United
States - Definitive Anti-Dumping and Countervailing
Duties on Certain Products from China: Passing the
Buck on Pass-Through”, World Trade Review, 12, no.
2 (2013), tr. 214.
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nhdp (tiec ngay 11/12/2016). [...] No6i cach
khéc, doan 15(a) chira dwng cac quy tdc
dac biét dé xac dinh gia tri théng thirong
trong diéu tra chong ban pha gia lién quan
dén Trung Quéc. Poan 15(d) nguoc lai quy
dinh rang cac quy tdc dac biét nay sé hét
hiéu luc vao nam 2016 va dat ra nhing
diéu kién nhat dinh dé dan téi viéc hét hiéu
luc sém cua nhitng quy tdc dac biét nay
truée nam 2016”.%?

Mic du tranh chiap EC-Fasteners khong
lién quan dén van dé hét hiéu luyc cua diéu
khoan NME nhung binh luan trén cua co
quan phdc tham lai nhan manh rang toan bo
doan 15(a) s& hét hiéu luc, ch khong chi
riéng doan 15(a)(ii). Quan diém nay ciing
vap phai sy phan d6i vi danh dong giira doan
15(a)(ii) v&i cac phan con lai cia doan 15(a),
vén con nguyén hiéu luc sau nam 2016.%%

Nhu vay, viéc hét hiéu luc cua doan
(a)(ii) c6 nghia rang khong con co s& phap |i
nao trong Nghi dinh thu gia nhap cua Trung
Quéc dé nudc nay bi ddi xur nhu mét NME
trong diéu tra chéng ban pha gia nira.®”

(32). WTO, EC - Fasteners, Appellate Body Report,
doan 289.

(33). Alan H. Price, Timothy C. Brightbill, and D.
Scott Nance, “China Can Still Be Treated As A
Nonmarket Economy After 2016”; Tietje and Nowrot,
Myth or Reality? China’s Market Economy Status
under WTO Anti-Dumping Law after 2016, tr. 8.

(34). Stepanie Noel, “Why the European Union Must
Dump So-Called Non-Market Economy Methodologies
and Adjustments in Its Anti-Dumping Investigations”,
Global Trade & Cust. J. 11 (2016): tr. 299. Xem thém
phan bién cia Henry Gao d6i véi quan diém cua
Bernard O’Connor vé viéc Trung Qudc sé tiép tuc bi
d6i xtr nhu mot NME sau nim 2016. Henry Gao, “If
You Don’t Believe in the 2012 Myth, Do You
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3.2. Tranh chdp trong WTO vé hiéu lyc
ciia diéu khoan nén kinh té phi th; trwong

Ngay sau khi thoi han 11/12/2016 két
thac, Trung Qudc da yéu cau tham van trong
WTO véi Hoa Ky va EU lién quan dén viéc
cac thanh vién nay tiép tuc sir dung dit liéu
thay thé tir nudce tha ba dé tinh NV trong cac
vu viéc diéu tra chéng ban pha gia tir Trung
Qudc. Do hai tranh chap nay déu chua di dén
giai doan xét xir ban hoi thim, phan nay sé
tom tat 1ap luan phép Ii caa phia nguyén don
Trung Qudc va bi don Hoa Ky va EU vé vén
dé hét hiéu lyc cua diéu khoan NME trong
Nghi dinh thu.

- V& phia nguyén don, trong tranh chap
véi EU va Hoa Ky, Trung Quéc cho rang:
Ther nhdt, khi doan 15(a)(ii) trong Nghi dinh
thu gia nhap hét hiéu luyc thi cac quy tic
khac cua WTO s& &p dung ddi véi viéc xéac
dinh NV. Sau ngay 11/12/2016 thi doan
15(a)(ii) khong con 1a co s& phéap Ii dé céac
nudc thanh vién bo qua gid ca ndi dia ¢
Trung Quéc khi xac dinh NV. The hai, Biéu
2.1 va 2.2 cia Hiép dinh ADA va Pidu VI.1
cua GATT 1994 khong cho phép viéc xac
dinh NV trén co s& gid ca hoac chi phi tur
mot nude thr ba, ma phai la trén co so gia ca
nodi dia hoic chi phi san xuét & trong nuéc
Xuat xt. Thi# ba, ngoai 1& duy nhat cho cach
tinh NV nay nam & Diéu khoan bé sung thir
hai cho Piéu VI.1 cia GATT 1994 nhung

Believe in the 2016 Myth?”, International Economic
Law and Policy Blog, https://ielp.worldtradelaw.
net/2011/11/if-you-dont-believe-in-the-2012-myth-
do-you-believe-in-the-2016-myth.html,  truy  cép
03/12/2020.
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EU va Hoa Ky lai khong van dung hai diéu
kién duge dwa ra ¢ didu khoan nay.®

- V& phia bi don, trong tranh chap
DS516, EU cho rang phién ban biéu 15 méi
sau ngay 11/12/2016 van khing dinh Diéu
VI cua GATT 1994 (bao gébm ca Poan b
sung) va cac diéu khoan lién quan cua Hiép
dinh ADA s& tiép tuc ap dung va diéu d6 c6
nghia rang néu khong ton tai diéu kién kinh
té thi truong trong nganh san xuét bi diéu tra
(c6 thé vi diéu kién thi trudng dac biét hoac
nhitng kho khan dac biét khac) thi co quan
diéu tra van c6 quyen tir chdi ap dung gia ca
va chi phi noi dia cua Trung Qudc va ap dung
dir liéu thay thé tir nudc thir ba, c6 diéu chinh
néu can thiét.*® Ngoai ra, EU phu nhan quan
diém caa Trung Quédc cho rang toan bo doan
15(a) hét hiéu lyc vao 11/12/2016 vi nhiing
ngudi dam phan khong thé chac chan rang
sau 15 niam nira Trung Quéc c6 hoan thanh
cdng cudc chuyén doi nén kinh té hay
khong.®” Poan 15(a)(ii) hét hiéu luc s& chi
dan t6i thay d6i nghia vu chitng minh vi sau
thoi han 11/12/2016, cac nha xuat khau cua
Trung Qudc khong ¢ nghia vu chiing minh
diéu kién kinh té thj truong nira.®®)

(35). WTO, European Union - Measures Related to
Price Comparison Methodologies (DS516), Request
for Consultation by China, doan 4-9; va WTO, United
States - Measures Related to Price Comparison
Methodologies (DS515), Request for Consultation by
China, tr. 3.

(36). WTO, DS516, First Written Submission by the
European Union (14 November 2017), doan 108, 111.
(37). WTO, DS516, First Written Submission by the
European Union (14 November 2017), doan 114-115.
(38). WTO, DS516, First Written Submission by the
European Union (14 November 2017), doan 7, 110.
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Ciing trong tranh chip DS516, Hoa Ky
V&i tu cach bén thtr ba da nop ban dé trinh
cho rang viéc hét hiéu lyc cua doan 15(a)(ii)
khong c6 nghia la cac nudc thanh vien WTO
khac khong dwgc quyén tir chdi va thay thé
dir ligu noi dia cho muc dich so sanh gia.
Quyén tir chdi va &p dung NV thay thé bit
ngudn tir chinh Pidu VI.1 va V1.2 cia GATT
1994 va su can thiét phai dam bao kha ning
so sanh dugc cua gid ca va chi phi khi xac
dinh NV (price comparability). Khéng cé
chd nao trong doan 15(d) quy dinh vé thoi
diém hét hiéu luc cia cac quy dinh trong
GATT va ADA.®9

3.3. Mgt sé lueu y cho Viét Nam vé hiéu
luc ciia diéu khoan nén kinh té phi th trirong
va viéc ap dung gia tri théng thuwong thay thé
sau ngay 31/12/2018

Phan tich quan diém cua hoc gia (muc
3.1) va céc bén tranh chap (muc 3.2) & trén
cho thay cac qudc gia thanh vién WTO ¢
can ctr phép Ii dé tiép tuc céch tinh toan NV
khdng dua trén chi phi va gia ca noi dia ¢
cic nuéc da dua ra cam két NME nhu Viét
Nam va Trung Qudc.

Thet nhdt, bao c&o giai quyét tranh chap
duy nhat cia WTO dén thoi diém hién tai dé
cap hiéu luc cua diéu khoan nay la EC -
Fasteners cho rang toan bo doan 15(a) s& hét
hiéu luc nhung cach dién giai nay khong phu
hop vai lo1 van cia doan 15(d) trong Nghi
dinh thu cua Trung Quéc.“9 Tuong tu nhu

(39). WTO, DS516, Third-Party Submission by the
United States of America (21 November 2017), doan
146, 159.

(40). Hiéu luc cua diéu khoan NME khéng phai la
van d¢ bat dong giira cac bén trong tranh chip nay va
day don gian chi la binh luan phu cta AB (obiter
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vay, doan 255(d) trong B&o cado cua Ban
cdng tac vé viéc gia nhap WTO cua Viét
Nam ciing chi dé cap viéc hét hiéu luc cua
doan 255(a)(ii) vao ngay 31/12/2018. Ban
than cac diéu khoan con lai cua doan 255(a)
nhu phan md dau (chapeau) da dé cap dén
kha ning khong can so séanh véi chi phi va
gia ca noi dia ¢ nudc xuat khau.

Thet hai, du 14 riéng doan 255(a)(ii) mat
hiéu lyc sau nam 2018 hay ké ca toan bo
doan 255(a) mat hiéu lyc nhu cach giai thich
cia co quan phuc tham & trén thi diéu d6
khdng thé 1am thay d6i hiéu luc va gié tri 4p
dung cua cac quy tic xac dinh NV nam
trong GATT 1994 va ADA. Noi cach khéc,
néu khong dung Nghi dinh thu gia nhap cia
Viét Nam thi cac nu6c thanh vién WTO
khac c6 thé vién dan cin ctr phap li trong
GATT va ADA dé bién minh cho viéc tiép
tuc lay dir lieu NV tir mot nuéc thay thé véi
li do sau day:

- K& ca khi Viét Nam chtrng minh dugc
da tro thanh nén kinh té thi truong theo phép
luat quéc gia cia cac nudc thanh vién khac
va doan 255(a) s& hét hiéu luc toan phan,
diéu d6 khong cé nghia 1a cac nuéc thanh
vién nay khong c6 quyén xem xét dén kha
nang so sanh dugc cua gia tri thong thuong
(comparable price) duoc quy dinh ¢ Diéu
VI.1 GATT 1994, biéu 2.1, va 2.2 cia ADA.

- K& ca khi Diéu khoan bé sung thir hai
cho Piéu VI.1 cia GATT 1994 - cin ct

dicta) va khdng nén van dung trong céc tranh chap
lién quan dén van dé phap Ii khac. Xem thém: WTO,
DS516, Third-Party Submission by the United States
of America (21 November 2017), doan 147; WTO,
DS516, First Written Submission by the European
Union (14 November 2017), doan 117.
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phap 1i chinh cho quy ché NME khéng thé
ap dung cho truong hop Viét Nam vi li do
khong dap ung dugc hai tiéu chi nha nudc
doc quyén hoan toan vé ngoai thuong va ap
dat hoan toan vé gid ca thi cac quy dinh
trong ban than Diéu VI GATT va Diéu 2 cua
ADA van cho phép co quan diéu tra can
nhic tir chdi 4p dung chi phi va gia ca noi
dia cua Viét Nam. Céac quy dinh nay ap dung
chung cho tit ca cac nudc thanh vien WTO
cha khong chi riéng cac nuéc NME. Cy thé:

+ Piéu VI.1 cia GATT va biéu 2.2 cua
ADA cho phép quéc gia nhap khau duoc tu
tinh todn gi& tri thong thuong trén co so ba
yéu té chi phi san xuat, chi phi ban hang va
loi nhuan. Trudc dé, co quan phic thim cua
WTO ciing khang dinh trong tranh chap EU
- Biodiesel (Argentina) 1a dix liéu vé chi phi
san Xuét co thé lay tir ngoai nudc Xuat xir va
diéu chinh néu can thiét, mién sao phan anh
duoc chi phi san xuat tai nuéc xuat xi.

+ Piéu VI.1 caa GATT va Diéu 2 cua
ADA déu dé cap viéc xac dinh NV phai dua
vao c4c giao dich dién ra “trong diéu kién
thwong mai thong thuong”, tGc la ca&c muc
gia do thi truong quyét dinh. Muc gia xuat
hién trong cac diéu kién kinh té phi thi
truong co thé s& khong dam bao tiéu chi nay
va bi tir chdi.“V

(41). Xem thém tinh huéng cua Ba Lan, Rumani va
Hungari di khong c6 diéu khoan NME trong Nghi
dinh thu gia nhdp GATT 1947 nhung céc béo céo cua
Ban cdng tac van nhan dinh c6 thé tir chdi gia ca va
chi phi khéng mang tinh thi truong, dya trén Diéu VI
GATT 1947, chtr khong phai diéu khoan b sung thu
hai cho Piéu VI.1. Xem Washington, “Not So Fast,
China”, tr. 288 - 289.
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+ Piéu 2.2 cia ADA d& cap tinh hudng
khi xuét hién “diéu kién thi triwong dac biét”
khdng cho phép so sanh gia ca mét cach phu
hop thi co quan diéu tra cia nuéc nhap khau
cd thé xac dinh NV khong dua trén gia va chi
phi noi dia cia nudc xuat khau. Mic du khéi
niém “diéu kién thi truong dac biét” dén nay
chua duoc giai thich day du trong vin kién va
an 1&6 cua WTO, ban hoi tham trong tranh
chip Australia - Anti-Dumping Measures on
Paper cho rang khai niém nay khong loai trir
cac bién phap cua chinh phu anh huéng dén
thi trudng (governmental action).“?

Thet ba, trong chirng muc cac cam két ¢
doan 255 (ngoai trir doan 255(a)(ii)) van con
hiéu luc sau ngay 31/12/2018, chinh phu va
c4c nha san xuat Viét Nam can luu ¥ nghia
vu chitng minh cua cac bén nhu sau:

Theo Béo céo cuia Ban cdng tac vé viéc
Viét Nam gia nhap WTO, chinh phu hoac céc
nhd san xuat cua Viét Nam bi diéu tra co
nghia vu chithg minh mot cach “rd rang”
hoat d6ng san xuat, ban hang cia minh thuc
hién trong cac diéu kién kinh té thi truong
néu khong muén bi &p dung NV thay thé.
Néu chtmng minh duoc, nude nhap khau s& c6
nghia vu phai sir dung gia ca va chi phi noi
dia cua Viét Nam (doan 255(a)(i)). Can cu
tham chiéu ¢ day 1a can phai chung minh viéc
dap ng cac tiéu chi vé nén kinh té thi truong
trong phap luat noi dia cta nudc thanh vién
nhap khau (doan 255(d)). Néu khong ching

(42). WTO Analytical Index, Antidumping Agreement
- Article 2, doan 43, https://www.wto.org/english/ res_
e/publications_e/ail7_e/anti_dumping_art2_jur.pdf,
truy cap 03/12/2020.
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minh duoc, nudc nhap khau khdng thé tiép
tuc dua vao can ctr phap li la Bao cédo cua
Ban cong tic nhung c6 quyén dya vao
GATT va ADA dé tinh toan NV thay thé.

Theo GATT va ADA, cac nudc thanh
vién nhap khau mudn sir dung NV thay thé
¢ nghia vu ching minh rang ton tai cac tiéu
chi nén Kkinh té phi thi truong theo Poan b
sung thir hai cho Piéu V1.1 GATT; hoic cac
giao dich khong dién ra trong diéu kién
thuong mai thong thuong; hozc diéu kién thi
truong dic biét theo Piéu 2.1 va 2.2 ADA.
Néu khong ching minh duoc, co quan diéu
tra nuéc nhap khau phai st dung NV tir
nuéc xuat khau theo quy dinh cua cac hiép
dinh nay. Noi cach khac, cac nudc thanh
vién xuét khau s& duoc huong cach tinh NV
v6i dir liéu noi dia trir khi nudc nhap khau
chirng minh duoc cac truong hop ngoai 1€ &
GATT va ADA thoa mén.

Nhu vay, ban than GATT hay ADA da
c6 quy dinh cho phép tinh NV theo phuong
phap thay thé du nudc xuit khau 1a NME
hay khong. Gia tri cua diéu khoan NME
trong van kién gia nhap cia mot sé qubc gia
nhu Viét Nam hay Trung Quédc nam & chd
chirg nao cac nudc nay hoac cac nha san
xuat noi dia khong chimg minh duogc diéu
kién kinh té thj truong, cac nude nhap khau
c6 quyén ap dung ngay mot phuong phap
tinh NV thay thé. Néu khong cé diéu khoan
NME, viéc 4p dung phuong phéap tinh NV
thay thé budc phai tuan tha quy dinh trong
GATT hay ADA va theo d6 nuéc nhap khau
tro thanh cha thé chung minh nhiing diéu
kién trong hai hiép dinh do, chir khéng phai
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nuéc xuat khau hay cac nha san xuat noi dia
cua ho nira./
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