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PHAN CHIA QUYEN LUC GIU/A CHINH QUYEN LIEN BANG, TIEU BANG
VA HE QUA TRONG VIEC UNG PHO DAI DICH COVID-19 G HOA KY

DAU CONG HIEP *

Tom tdt: Phan ing cia nha nwéc trong viéc trién khai cac chinh sach ing phé dai dich
Covid-19 khéng nhiing phdn dnh trinh @ khoa hoc, cdng nghé ma phan nao cho thdy su dnh hirong
Ciia co cau quyen luc nha nuéc téi thuc thi chinh sach. O Hoa Ky, bai canh phan quyén giiza lién
bang va tiéu bang c6 nhitng tic déng nhdt dinh, phan ndo khién cho cac chinh sach ing phé dai
dich Covid-19 ¢ nuwéc nay tré nén khéng dong nhat va kém hiéu qud. Viéc nghién citu vin dé nay sé
cho nhitng bai hoc trong té chirc quyén lue nha miréc. Thong qua viéc phan tich nguyén tec va cach
thizc phan chia quyén luc giza chinh quyén lién bang va tiéu bang ¢ Hoa Ky, bai viét chi ra nhing
diém han ché trong viéc thyc thi cac chinh sach iéng phé dai dich Covid-19 ¢ nuwéc nay va lién hé
toi Viét Nam.
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POWER DIVISION BETWEEN FEDERAL STATE AUTHORITY, STATE AUTHORITY AND
THE CONSEQUENCE IN FIGHTING COVID-19 PANDEMIC IN THE US

Abstract: The reaction of state on the implementation of the policies against Covid-19 pandemic
not only reflects the development in science and technology of the country but also illustrates the
influence of state’s power structure to the policy’s enforcement. In the United States (US), the context
of power division between federal state authority and state authority has certain impacts which makes
the policies against Covid-19 of the US government become less useful. Researching this issue may
expose the lessons on state’s power organization. Through analyzing the principles and forms of
powers division between federal and state authority in the US, this article points out the drawbacks on
the implementation of the policies against Covid-19 pandemic with reference to Vietnam.
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N ha nuéc Hoa Ky duoc to chiic theo md
hinh lién bang, trong d6 c6 su phan
dinh vé tham quyén mot cach rd nét giira
chinh quyén lién bang va tiéu bang. M hinh
nay 1a két qua cua cudc dau tranh gitra hai xu
huong, mot bén la chi nghia lién bang
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(federalism) v&i mong mudn xay dung mot
chinh quyén manh, tao dwoc nén tang gan
két ngudn luc cua toan thé dit nudc; bén con
lai 1 phe chdng chu nghia lién bang (anti-
federalism) mudn céc tiéu bang phai dugc tu
tri nham dam bao tét tu do cho nguoi dan.®

(1). Nguyn Canh Binh (bién soan), Hién phap My
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Cu thé, Tu chinh &n s6 10 caa Hién phap
Hoa Ky, mét bo phan caa Tuyén ngdn Nhan
quyén (The Bill of Rights) chinh Ia nén tang
guan trong nhat cho su phan cong quyén luc
gitra lién bang va tiéu bang. N6 di dinh hinh
nén cu trac dic biét cua bd may nha nudc
Hoa Ky va ciing 12 nén tang cua viéc ngin
can sy can thiép caa mot chinh quyén trung
uvong qua manh mé. Hién nay, dai dich
Covid-19 dang tr¢ thanh thach thic doi hoi
cac nha nudc trén thé gigi phai thi hanh
nhitng chinh sdch manh mé& nham ngan ngtra
su lan rong cua no. La dat nuée hung manh
vé ca kinh té I1an khoa hoc, phan @ng cua
Hoa Ky d6i khi khién nguoi ta thay chinh
quyén nay c6 phan “ling ting”, minh ching
la s& ca nhiém va s6 ngudi chét trong dich
bénh ting cao.?) Bén canh nhiing nguyén
nhan vé mit y hoc, dan sb, quan diém chinh
tri; su phan chia quyén luc gitra chinh quyén
lien bang va tiéu bang & Hoa Ky la mot
trong nhiing nguyén nhan khién chinh séach
d6i pho nan dich nay cua Hoa Ky trd nén
kém hiéu qua. Nghién cau cua hai hoc gia
dén tir nganh y va nganh luat caa Hoa Ky, da
chi ra thyc t& “Covid 19 da phoi bay diém
yéu lon cua hé thong lién bang ¢ Hoa Ky
trong linh vueC quan tri y té, khi ma hé thong
nay da phén chia quyén lyc cia chinh quyén
lién bang, tiéu bang va dia phurong”.® Vay

duoe lam ra nhie thé ndo?, Nxb. Thé gioi, Ha Nai,
2013, tr. 57-59.

(2). https://mww.washingtonpost.com/national-security/
2020/04/04/coronavirus-government-dysfunction/?arc
404=true, truy cap 04/4/2020.

(3). Rebecca L. Haffajee, Michelle M. Mello, “Thinking
globally, acting locally - The U.S. Response to Covid-
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cu thé cau tric lién bang va sy phan chia
quyén luc gita chinh quyén lién bang, tiéu
bang & Hoa Ky ¢ anh huong nhu thé nao
trong viéc thi hanh cac chinh sach phong
chéng dich Covid-19?

1. Nguyén tic phan chia quyén luc
giira chinh quyén lién bang va tiéu bang &
Hoa Ky

Hoa Ky la qubc gia dién hinh duoc to
chitc theo mo hinh lién bang, trong do co
chinh quyén lién bang va chinh quyén tiéu
bang & mdi bang trong s6 50 bang cua dat
nude nay. Dé hiéu sdu vé sy phan chia quyén
luc gitra chinh quyén lién bang va tiéu bang
& Hoa Ky, can phai tiép can tir goc do lich
st hinh thanh hién phép. Theo tai liéu cua
Bo Ngoai giao Hoa Ky, sau khi 13 bang
doan két lai cing nhau tuyén b6 doc 1ap vao
nim 1776 va danh bai mau qudc Anh vao
nam 1783, chinh quyén Hoa Ky duoc dung
nén mot cach long léo khién cac bang tro
nén mau thuan, thanh qua cach mang Hoa
Ky c¢6 nguy co tan v&. Didu nay dat ra yéu
cau thiét yéu la 1ap nén maot chinh quyén
manh mg&, c6 thé duy tri trat tu, ki cuong
trong nudc va dugc nudc ngoai coi trong.
Trudc yéu cau do, mot hoi nghi 1ap hién
duoc triéu tap va sau rat nhiéu tranh luan,
nha nudc cong hoa lién bang da duoc hinh
thanh. Can phai néi thém ring, do mau
thudn dai dang cua hai phe lién bang va
chéng lién bang, twong lai cua ban hién

197, New England Journal of Medicine, 04/2020, P.37.
(4). https://photos.state.gov/libraries/vietham/8621/
translations/us-constitution.pdf,truy cap 04/4/2020.
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phap mai duoc viét nén van con kha mong
manh. B¢ giit dugc nén cong hoa nay, cudi
cung hai phe da phai thoa hiép vai nhau
trong viéc dua thém vao hién phap Tuyén
ngon Nhan quyén 10 diéu bd sung® (goi 1a
cac Tu chinh &n). Néu nhu 9 diéu dau tién
déu c6 noi dung gan vai cac quyén cu thé
ctia c4 nhéan thi Piéu 10 lai mang tinh chat
mot tuyén bd vé nguyén tic to chac quyén
luc: “Nhing quyén khéng dwoc hién phéap
trao cho lién bang va khong bi ngdn cam
doi Véi cde bang déu thugc vé cac bang
hodc danh cho ddn chiing”.

R6 rang, Tu chinh an s 10 da truc tiép
han ché quyén luc cua chinh quyén lién bang
va nd dugc coi nhu diéu kién tién quyét dé
thoa man yéu cau cua phe chéng lién bang.©
Nguyén tic duoc tao dyng ¢ diéu trén duong
nhu khéac biét voi cac nudce trung uong tap
quyén, khi quyén lec duoc tap trung vao
trung wong va phan cip xudng dia phuong.
Tu chinh an nay thiét Iap mot khubn kho
nguoc lai khi quyén lyc caa chinh quyén
trung wong, tuc lién bang, chi bao gom
nhitng quyén luc goi gon trong hién phap.
Trong khi d6, hién phap muén duoc thong
qua thi can cd sy phé chuan cua céc tiéu
bang. Nguyén tic nay la nén tang quan trong
dé céc tiéu bang gitr duoc quyén luc va su
doc lap tuong d6i cia minh trong thé ché
lién bang.

(5). Ban dau c6 12 diéu dwoc dwa ra nhung c6 hai
didu khong du diéu kién phé chuan nén Tuyén ngon
Nhan quyén cia Hoa Ky con 10 diéu.

(6). http://dbpedia.org/page/Tenth_Amendment_to_
the_United_States_Constitution, truy cap 08/4/2020.
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Bén canh do, vai tu cach 1la mét b phan
cua Tuyén ngdn Nhan quyén, Tu chinh an s6
10 da duoc dién giai theo hudng xac 1ap mot
nguyén tic vé quyén cua dan ching noi
chung va céa nhan néi riéng. C6 hoc gia Hoa
Ky lap luan rang Tu chinh an nay la mo rong
cua thuyét chu quyén nhan dan khi ngudi
dan duoc gitt cho minh nhiing quyén luc
riéng va c6 thé tudc bo cac quyén ciaa nha
nuac,” hay néi cach khac Tu chinh an nay
d3 xac nhan nhiing quyén cua riéng ngudi
dan ma ca chinh quyén lién bang ciing nhu
céc bang d&u khong ndm gii.®

Van dé 1a nhirng 101 van caa Hién phéap
d6i khi mo hd va trong bdi canh chinh tri
phirc tap cia Hoa Ky, su xung dot vé
quyén luc giira cac bang va lién bang c6
thé tro nén cang thang. Cac bang ¢ Hoa Ky
khdng tuan phuc hoan toan chinh quyén
lién bang ma d6i khi c6 nhitng phan ddi
manh mé. Nam 1994 da c6 8 bang (Arizona,
California, Colorado, Hawaii, Illinois,
Missouri, Oklahoma, Pennsylvania) ra nghi
quyét doi quyén caa minh theo Tu chinh an
s6 10.° Pién hinh 1a Nghi quyét thir 44 cua
ludng vién tiéu bang California tuyén bo:
“Bang California yéu cau chi quyén cua
minh theo Tu chinh &n s¢ 10 cua Hoa Ky

(7). Akhil Reed Amar, The Central Meaning of Republican
Government: Popular Sovereignty, Majority Rule,
and the Denominator Problem, 65 U. COLO. L. REV.
749 (1994).

(8). Norman Redlich, Are There "Certain Rights...
Retained by the People?"”, 37 N.Y.U. L. REV. 787,
807 (1962).

(9). https://www.heritage.org/political-process/report/
home-rule-how-states-are-fighting-unfunded-federal-
mandates, truy cap 08/4/2020.
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déi véi tat ca nhifng quyén khéng duwoc
Hién phép liét ké va trao cho lién bang; do
dé chinh quyen lién bang can dirng va béi
bo ldp tirc va triét @é nhing ménh 1énh
nam ngoai pham vi tham quyén Hién phap
trao cho”.®® Nhiéu nghi quyét khac lap
luan rang phai la chinh quyén tiéu bang
trao quyén cho lién bang cha khéng phai
nguoc lai.

Trong truong hop xung dot vé quan diém
cta chinh quyén lién bang va tiéu bang tro
nén khong thé hoa hodn duoc, bén canh con
duong chinh tri thi giai quyét vé mat phap Ii
tai tda an la cach thac co ban nhit. Toa an
Hoa Ky c6 quyén giai thich tinh than cua
Hién phép ké tir an 1& Marbury kién Madison
nim 1803 va van lam tét diéu d6 theo hudng
bao vé su phan quyén. Lién quan dén van dé
phan chia quyén luc giita chinh quyén lién
bang va tiéu bang, &n 1¢ New York kién Hop
chang québc (New York v. United States 505
U.S. 144 [1992])™ da dwa ra mot phan
quyét quan trong rang Qudc hoi lién bang
khdng cd quyén ép budc céc tiéu bang dé
ban hanh quy dinh nao d6. Bén an I¢ Printz
kién Hop chung quéc (Printz v. United
States 521 U.S. 898 [1997]), toa an da dua
ra nguyén tic “chu quyén kép” giita lién
bang va tiéu bang, theo d6 viéc chinh quyén
lién bang chi dao co quan hanh phap cua

(10). Xem toan vian (tiéng Anh) Nghi quyét nay tai:
http://www.leginfo.ca.gov/pub/93-94/bill/sen/sb_00
01-0050/sjr_44_bill_940829 chaptered, truy cap
08/4/2020.

(11). Noi dung vu viéc xem tai https://supreme.
justia.com/cases/federal/us/505/144/, truy cap
08/4/2020.
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mot tiéu bang 1a sai véi nguyén tic hién
dinh nay.*® Tuy nhién, thuc tin ciing cho
thdy chinh quyén lién bang va tiéu bang c6
nhitng cach thac dé chia sé quan diém va
hop tdc cung nhau. Mét trong nhitng céng
cu quan trong nhat ma chinh quyén lién
bang c6 14 tién va ho sir dung céng cu nay
théng qua cac khoan hé trg cho dia phuong
tr rit som véi dao luat Morrill (Morrill
Land Grant Act) nam 1862."® C6 nhiéu
hinh thtc hd tro, tir viéc trao truc tiép cho
c& nhan t6i trao cho chinh quyén tiéu bang
khi dat duoc nhitng yéu cau nhit dinh hay
nhitng goi hd trg tuy theo muc dich.* Pé
¢6 duoc nhirng su hd trg nay thi ca hai cap
chinh quyén phai ban luan va thoa hiép véi
nhau nhitng muc dich cu thé.

NGi chung, nguyén tic cian ban nhat
trong su phan chia quyén lyc giira chinh
quyén lién bang va chinh quyén tiéu bang &
Hoa Ky la quyén luc caa lién bang phai
dugc cac bang trao cho. Trong tam cua
nguyén tic nay la chinh quyén lién bang
khong thé tuy tién can thiép va chi dao
chinh quyén tiéu bang trong moi van dé.
Van dung nguyén tic nay vao thuc té cho
thiy c6 hai xu hudng d6i 1ap. Mot bén cho
thiy chinh quyén lién bang va tiéu bang van

(12). Scott Clair, “Dual sovereignty and preventive
commandeering: Why the federal immunity statue
cannot preempt state prosecution”, University of
Ilinois law review, 2003(3).

(13). Sam J. Ervin Jr, “Federalism and federal grants-
In-Aid”, North Carolina Law Review, Volume 43,
Number 3, p. 491.

(14). https://www.cliffsnotes.com/study-guides/
american-government/federalism/federal-state-
relations, truy cap 09/4/2020.
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c6 su d6i choi, tham chi 1a gianh giat quyén
lyc ciia nhau. Nguoc lai, hai bén ciing van
thuong xuyén co sy thoa hiép, hd trg ciing
nhu ang ho 13n nhau dé thi hanh cac chinh
sach nhat dinh.

2. Chinh sach co ban cia Hoa Ky
trong viéc @wng phé dai dich Covid-19 va
cach thirc thuc thi ciia chinh quyén

Dai dich Covid-19 dugc To chic Y té
thé gisi (WHO) chinh thuc tuyén bb vao
ngay 11/3/2020, sau khi da xay ra 118.000
ca nhidm trén hon 110 quéc gia.®® Vi
tinh chat d& 1ay lan caa n6, cung voi ti 18 tir
vong cao, dac biét ¢ cac bénh nhan lon
tudi, Covid-19 12 méi de doa va lo ngai ddi
v6i nhiéu nuéc, dic biét khi no da lan
rong. Gitra cac quéc gia co nhiing céch tiép
can khac nhau trong tng pho véi dai dich
nay nhung vé co ban c¢6 mot sé giai phap
trudéc mat duoc dua ra dé ngan chin no khi
chua c6 vic-xin nhu: thiét quan luat, cim
hoac han ché di chuyén gitra cac qubc gia
va dia phuong, yéu ciu nguoi dan thuc
hién gidn cach xa hoi (social distancing)...
Mi giai phap néu trén lai phan anh nhiing
mirc d6 can thiép cua chinh quyén khac
nhau, tac dong dén nhiéu khia canh cua x4
hoi va quyén con ngudi Vi nhitng mirc d6
khac nhau.

Pbi voi Hoa Ky, viéc thuc hién cac
chinh sach néu trén c6 phan khéng thdng
nhét khi cac ving trén dat nuéc nay ap dung
cac giai phap khac nhau véi cac mac do

(15). https://time.com/5791661/who-coronavirus-
pandemic-declaration/, truy cip 08/4/2020.
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khac nhau trong méi giai doan dich bénh. Tur
goc do phan chia quyén luc, c6 thé thiy
tham quyén ap dung cac chinh sach d6 co su
chénh Iénh nhat dinh gitta hai cap chinh
quyén: lién bang va tiéu bang.

Thiz nhdt, ddi véi chinh sach thiét
quan luat

O Hoa Ky, khai niém thiét quan luat
khong thuc su r6 rang™® nhung thuong gén
lién voi viéc cac chinh quyén dan su bi vo
hiéu hod, quan doi c6 quyén kiém soét toan
bo hoac mot phan doi sdng xa hoi va vuot
qua cac quy dinh vé bat giit nguoi hop
phap.*” Trong giai doan chju anh huong cua
dich Covid-19, nhiéu dén doan vé viéc ban
bd tinh trang thiét quan luat gia ting, dic
biét 1a khi luc lugng Vé binh qudc gia duoc
diéu dong dé hd tro cac dia phuwong c6 dich
bénh. Xét vé tham quyén, tinh trang thiét
quan luat cé thé duoc ban ra dwa trén
diém 15 khoan 8 Piéu 1 Hién phap Hoa Ky
trong viéc Quéc hoi co thé xay dung luc
lugng quan su dé thuc thi phéap luat. Khoan 9
Diédu 1 ciing dua ra truong hop quéan doi o
thé bat nguoi khdng can téi thi tuc thong
thuong véi i do “dam bao nén an ninh
chung”. Quyén nay thudc vé Qudc hoi va
can thong qua dudi dang mot dao luat trudc

(16). Thyc té la Hién phap va luat thanh vin Hoa Ky
khong dinh nghia rd rang thé ndo la thiét quan luat.
An 18 Duncan v. Kahanamoku, 327 U.S. 304 (1946) ciing
chi ra rang “thiét quan luat” khong c6 mot y nghia
chinh x4c va duogc sir dung vai nhiéu cach khac nhau.

(17). George M. Dennison, “Martial Law: The
Development of a Theory of Emergency Powers,
1776-1861”, The American Journal of Legal History,
Vol. 18, No. 1 (Jan., 1974), p. 122.
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khi Téng thong cong bd. C6 y kién cho rang
Téng théng Hoa Ky véi tu tach Tong tu 1énh
quan doi ¢6 quyén ty minh ban b tinh trang
thiét quan luat nhung Qudc hoi c6 thé phan
ting chéng lai bang cach khong chi tién cho
hoat dong d6."® Thuc té Qudc hoi Hoa Ky
chua ting ban bd thiét quan luat ma chi
chuan thuan tuyén bb cua Tong théng, dién
hinh 13 vao nim 1861, véi quyét dinh cua
Téng théng Abraham Lincoln.“? G cép do
bang, luat co ban ciia cac bang hau hét trao
quyén ban bé tinh trang thiét quan luat cho
ngudi diung dau bang (thuong goi 1a thong
ddc — Governor). T4t nhién 1a luat co ban
cua cac bang cling thuong khong rd rang va
vi théng doc thuong nhan danh tu 1énh quan
d6i, ching han nhu bang Kentucky.®® Tém
lai, chinh quyén lién bang c6 quyén ban b
tinh trang thiét quan luat trén toan thé lanh
thd hoic mét khu vuc nhéat dinh, chinh
quyén tiéu bang c6 quyén quan bd tinh
trang thiét quan luat trong pham vi tiéu
bang caa minh.

Ther hai, dbi véi chinh sach cdm va han
ché nhap canh

C6 hai khia canh can dé cap trong van dé
nay. Dau tién, d6i voi bién gisi cia Hoa Ky

(18). Hién phép Hoa Ky nam 1787, https://www.us
constitution.net/consttop_mlaw.html, truy cép
08/4/2020.

(19). https://law.jrank.org/pages/8453/Martial-Law.html,
truy cap 04/4/2020.

(20). Scott T. Wendelsdorf, “Constitutional Law--The
Power of a Governor to Proclaim Martial Law and
Use State Military Forces to Suppress Campus
Demonstrations”, Kentucky Law Journal, Vol. 59: Iss.
2, Article 15, p. 171.
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Vi nuéc ngodi, tham quyén ngin chin
ngudi nhap cu thudc vé Tong thong. Diém F
Pidu 212 Luat Di trd va quédc tich
(Immigration and Nationality Act) ghi rd:
“Bdt cir khi nao Tong thong thdy rang sw
xam nhdp cua bat ki nguoi hode nhém ngueoi
nwéc ngodi nao vao Hep chlng quoc ma gay
bat lgi cho Hep ching qudc thi 6ng c6 thé
tuyén bo dinh chi sy xam nhdp cua tat cd
nguoi nrdc ngodi hodce dp dat bat ki han ché
nao ma ong ta thay Ia thich hop, kéo dai
trong khodng thoi gian can thiér”. An 1&
Trump kién bang Hawaii (Trump v. Hawaii
585 US [2018])®" da tai khing dinh quyén
han nay véi lap luan rang dao luat trén da
tén trong va trao cho Tong thong mot sic
manh doi dao dé ap dat cac han ché nhap
canh bén ngoai nhitng diéu da duoc liét ké
trong Luat Di trG va qudc tich. Khia canh thi
hai phuac tap hon, d6 1a liéu cac bang co
tham quyén dong cira bién giéi cia minh doi
v6i mot bang khac hay khdng. Khoan 1 Diéu
4 Hién phap Hoa Ky dit ra mot nguyén tic
bao vé manh mé& quyén caa cong dan trong
mdi lién hé giita cac bang: “Céng dén cua
méi bang sé duwoc huwéng moi dac quyén va
quyén bat kha xam pham nhuw céng dan cua
cdc bang khac”. Dic quyén dugc nhic toi
trong truong hop nay 1a quyén tu do di lai va
trén nén tang Hién phép thi céng dan Hoa
Ky duoc tu do di lai tir bang nay sang bang
khac. Tuy nhién, cic bang van c6 nhiing
tham quyén nhat dinh trong viéc han ché

(21). An lI¢ Trump kién bang Hawaii, https://www.
oyez.org/cases/2017/17-965, truy cap 09/4/2020.
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quyén tu do di lai nay. An 18 Zemel kién
Rusk (Zemel v. Rusk, 381 U.S. 1 [1965])??
dua ra phan quyét quan trong rang: “quyén
tu do di lai khong co nghia la cdc khu vuc bj
tan pha boi i lut, hoa hogn hay dich hai
khéng dwoc cach li khi ¢ thé chizng minh
dwoC rang Viée di lai tu do dén khu vue dé sé
tde dong truc tiép va nghiém trong dén sy an
toan va phdc loi cua vung do hay ca nwoc”.
Vin ban trén da chi ra rang tu do di lai
khong phai 1a quyén tuyét dbi. Tién thém
mot budc, an 1€ Saenz kién Roe (Saenz v.
Roe, 526 U.S. 489 [1999])?? If giai quyén tu
do di lai bao gébm ba thanh phan: 1) Quyén
duoc ra hoic vao mot bang; 2) Quyén dugc
d6i xir nhu mét vi khach cha khong phai nhu
mot ngudi ngoai quéc va 3) Quyén duge doi
Xt nhu mt cong dan binh thuong khi ho
chon lya tr¢ thanh thuong trd nhén caa bang.
Trong d6, quyén dwoc dbi xir nhu mot vi
khéch khong phai tuyét déi néu c6 mot li do
dang ké (substantial reason). Nhu vay, chinh
quyén bang hoan toan c6 thé vién dan Ii do
dich bénh Covid-19 dé ngan can nguoi ra
vao hoic dit ra céc bién phap han ché nhat
dinh. O gdc do khéc, tham quyén cua Tong
thdng trong viéc gidi han sy di lai giita cac
bang trong trudng hop dich bénh lai c6 phan
han ché khi Pao luat vé Cong tac suc khoé
cong dong (Public Health Service Act) lai
chi cho phép ngin chan cac ca nhan da
nhiém bénh.

(22). An 1¢ Zemel kién Rusk, https://supreme.justia.
com/cases/federal/us/381/1/, truy cap 09/4/2020.
(23). An 1¢ Saenz kién Roe, https://supreme.justia.
com/cases/federal/us/526/489/, truy cap 09/4/2020.
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Ther ba, d6i voi chinh sach gidn cach
xa hoi

Gian cach x& hoi la tong thé cac giai
phap, trong d6 c¢6 viéc han ché tu tap, di lai ¢
noi coéng coéng; dong ctra mot s dich vu
khong thiét yéu. Muc dich cudi cing cua
gidn cach xa hoi la ngan ngtra su lay lan cua
dich bénh nhiam giam tai cho d6i ngii y té.
Nhu dd trinh bay, chinh quyén lién bang
khong thé bat budc co quan hanh phéap dia
phuong thuc hién cac yéu cau cu thé cua
minh. Tham quyén thuc hién gidn cach xa
hoi thuoc hoan toan vé chinh quyén dia
phuong. Vi vay, trong dai dich Covid-19,
chinh quyén lién bang chi c6 thé dwa ra mot
huéng din mang tinh khuyén cd0.?® Ban
than chinh sach gidn cach x& hoi lai la mot
tap hop céac bién phap voi nhiing tiéu chuan
va cach thac thuc hién khac nhau. Vi vay,
bén ngoai nhitng khuyén cdo ma chinh
quyén lién bang dua ra, cic bang ciing co
quyén bo sung hodc thay d6i nham phi hop
véi tinh hinh caa minh. Trong Séc Iénh hanh
phap sé 33-20% cua Théng dbc bang
California, cong dan dwoc yu cau phai chd
y téi nhitng chi thi cia co quan y té bang. O
bang New York, viéc gidn cach xa hdi dugc
thuc hién sat sao hon véi nhitng tiéu chuan
rd rang va mac phat cao. Nhu vay, co thé

(24). Whitehouse, Presiden coronarirus guidelines for
Ameriace, https://www.whitehouse.gov/wp-content/
uploads/2020/03/03.16.20_coronavirus-guidance_
8.5x11_315PM.pdf, truy cap 09/4/2019.

(25). Executive department state of Califfornia,
https://www.gov.ca.gov/wp-content/uploads/2020/03/
3.19.20-attested-EO-N-33-20-COVID-19-HEAL TH-

ORDER.pdf, truy cap 09/4/2019.
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thiy phan ng cua cac bang véi chinh sach
gian cach xa hoi 1a rat khac nhau. Diéu do lai
cang cho thay su doc lap cua céc bang trong
viéc ty minh dé ra cac bién phép cu thé trong
viéc giai quyét nhitng van dé nghiém trong
trugc mat.

Bén canh cac chinh sach néu trén, chinh
quyén lién bang va tiéu bang & Hoa Ky van
¢ sy phéi hop trong viéc thuc thi cac bién
phap vé nghién ctu vic-xin, thuéc phong
chdng dich bénh; san xuat va xuat nhap khau
hang hoa, thiét bj y té; hd tro céch Ii, diéu tri
bénh nhan. O ba chinh sach néu trén, c6 thé
thiy ré rang khac biét vé thim quyén trong
thuc thi chinh sach, dac biét la cac chinh
sach gy tranh cdi va tac dong lon toi quyén
con nguoi, toi nén kinh té, quan diém chinh
tri ctia cac dang phai ¢ Hoa Ky. Bac biét la
sau khi Tong théng tuyén b tinh trang khan
cap qudc gia va Bo truong Y té cong b tinh
trang khan cap vé stic khoé cong dong, Piéu
1135 Luat An ninh xa hoi (Social Security
Act) d3 duoc van dung nhanh chong dé chi
cac khoan hd trg dang ké cho céac chinh
quyén tiéu bang chéng dich. Pay duoc coi la
dau hiéu cua su hop tac gitra chinh quyén
lien bang va tiéu bang & Hoa Ky trong béi
canh dai dich Covid-19.%% Vi vay, viéc thuc
hién cac chinh sach chéng dich Covid-19
cho thay nhiéu khia canh da dang trong méi
lién hé giita hai cap chinh quyén (lién bang
va tiéu bang) & Hoa Ky.

(26). Responding to COVID-19: Time for Real State-
Federal Partnerships, https://www.milbank.org/2020/
03/responding-to-covid-19-time-for-real-state-
federal-partnerships/, truy cap 09/4/2020.
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3. Panh gia va lién hé voi Viét Nam

Noi bat trong mdi lién hé giira chinh
quyén lién bang va tiéu bang & Hoa Ky 1a
viéc quyén luc khdng phai duoc t6 chic tir
trén xudng ma la tir dudi 18n. Cac bang cé
muc do tu tri cao khi ma chinh quyén lién
bang do6i khi khong dugc can thiép va “ép
budc” chinh quyén bang. Nguoc lai, chinh
quyén bang d6i khi ciing doi hoi va tham chi
kién ca nhitng quyét dinh dugc dua ra boi
chinh quyén lién bang dé bao vé cha quyén
ctiia minh. Bén canh d6, ¢ day ciing biéu hién
nhitng cach thac ma chinh quyén lién bang
cling nhu tiéu bang phdi hop véi nhau dé
giai quyét nhitng céng viéc nhat dinh. Dai
dich Covid-19 chinh 1a bdi canh dé boc 16
mét cach rd nét nhitng diéu trén.

Péi véi chinh sach thiét quan luat, o ca
mirc d6 lién bang 1an tiéu bang déu chua
Xuat hién viéc ap dit tinh trang nay. Tuy
nhién, sy tham gia cua vé binh quéc gia
dang cho thay vai trd cua luc lugng vil
trang trong phong chéng dich. Co ban
nhit, vé binh quéc gia khac véi quan doi &
chd vé binh quéc gia c6 thé duoc diéu
dong boi ca chinh quyén lién bang va tiéu
bang (tuy vao ting don vi) con quan doi
khong phuc vu cac tiéu bang.?” Thyc té
cho thay, cac tiéu bang thuong tan dung
Piéu 502(f), trong chwong 5, Tap 32 (vé
Vé binh qudc gia) cia Bo Phap dién Hoa
Ky dé nhan tai trg tr chinh quyén lién
bang cho nhitng vé binh quéc gia lam viéc
cho minh ma khéng bién ho thanh nhan su

(27). Army national guard, FAQs, https://www.
nationalguard.com/guard-fags, truy cap 09/4/2020.
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cua lién bang. Dy 1a biéu hién cua su hop
tac kha lat 1éo khi ma céc bang thi c6
nguodi nhung it kinh phi, con lién bang thi
khong c6 ngudi vi khdng truc tiép nam mot
s6 don vi ¢ dia phuong. Viéc Tong théng
My Donald Trump chuan thuan d& nghi
cua Théng déc bang Michigan® dé chi
tién cho luc lwong vé binh quéc gia thudc
tham quyén caa bang nay tham gia chéng
dich Covid c6 thé coi 1a minh chung dién
hinh cho diéu trén. Tuy nhién, viéc mot
tiéu bang cd can chinh quyén lién bang h
trg cho luc luong nay hay khong lai phu
thuoc hoan toan vao tiéu bang do.

Déi véi chinh sach han ché nhap canh,
su khac biét trong quan diém gitta chinh
quyén lién bang véi tiéu bang va giita cac
tiéu bang véi nhau lai cang thé hién cao do.
Sau khi Tong théng Donald Trump néu y
tuong phong toa bang New York va mot sé
ving phu can thi Thong dbc bang nay da
phan tng dir doi va kéo theo d6 la nhiing
tranh cdi nd ra.*® Quyén luc cua chinh
quyén lién bang trong truong hop nay ngoai
nhitng bé hep vé mat phéap Ii nhu da trinh
bay thi con chiu anh huong bai cac thé luc
chinh tri va vi thé ma phan ang tré nén cham
chap. Téng théng Donald Trump cudi cung

(28). Cara Ball, Trump approves Whitmer's request
for use of National Guard members during COVID-
19 outbreak, https://www.wxyz.com/news/corona
virus/trump-approves-whitmers-request-for-use-of-
national-guard-members-for-humanitarian-purposes,
truy cap 09/4/2020.

(29). Patrick J. Kiger, Can the Feds Close State
Borders to Stop COVID-19?, How Stuff Work,
27/3/2020.
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phai rat lai y tuéng trén mac du vé mat ki
thuat dng cd thé thuc hién duoc di kha kho
khan. Trong khi d6, cac tiéu bang ¢ nhiéu
quyén luc trong viéc han ché nhap canh vao
dia phan cua minh thi lai ing pho nhanh
chong hon. Théng dbc bang Texas ki Iénh
bit budc tit ca nhitng ai dén tir cac bang co
dich phai cach li bit buéc 14 ngay va
Florida, Alaska, Hawaii ciing cé nhiing
quyét dinh twong tw.?” Tham chi, Théng
déc bang Kentucky ra 1énh cdm nguoi dan di
sang bang Tennessee ¢ bén canh ngoai tru i
do cap thiét va sau d6 1énh cAm nay mé rong
ra d6i véi tat ca cac bang khac.®Y Nhu vay,
rd rang la cac bang cé nhirng dong thai voi
mic do quyét liét khac nhau trong chinh
sach nay.

Péi véi chinh sach gidn cach xa hai,
cach tiép can cua cac bang lai rat khac nhau
trong khi chinh quyén lién bang lai khéng
thé ép budc ho 1am theo chuan muc chung.
Mot thong ké chi ra trong khi nhiéu bang
quyét liét trong viéc gidn cach xa hoi va dat
dugc nhitng thanh cdng nhét dinh thi mot sb
bang lai tho o va khong ap dung chinh sach
nay.®? Sy chénh léch nay dén tir thyuc té cua

(30). lan Milhser, Governors are starting to tighten
their borders. The implications are staggering.
https://www.vox.com/2020/3/28/21196934/greg-
abbott-texas-closed-borders-travel-ban-constitution-
trump, truy cap 09/4/2020.

(31). Kentucky's Response to COVID-19, https://gover
nor.ky.gov/covid19, truy cap 09/4/2020.

(32). Aylin Woodward and Ruobing Su, One map
shows how much residents of each US state are really
social distancing during the coronavirus outbreak
https://www.businessinsider.com/coronavirus-in-us-
states-social-distancing-2020-3, truy cap 09/4/2020.
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cac bang. Trong khi mét sé bang dich bénh
lan rong va c6 nguy co gay hau qua to lon
néu khong ngan chan thi & mot sé bang tinh
hinh lai kha quan hon va viéc ap dat gian
cach x& hoi s& khién cho kinh té phat trién
cham lai.

Qua nhiing phan tich trén, c6 thé rit ra
mot s6 danh gia nhu sau:

- Do su phan chia quyén lyc chat ch@
gitra lién bang va tiéu bang, viéc thuc thi cac
chinh séch phu thudc rat 16n vao quan diém
cia cac bang trong khi chinh quyén lién
bang gap kho khan trong viéc ap dung mot
khung chinh sach thdng nhat, dic biét la
trong nhiing tinh trang khan cap. Céc bang
c6 su tu do trong viéc dua ra cac bién phap
phong chéng dich Covid-19 nhung diéu d6
cling thé hién su khong théng nhat va thiéu
dong bo trong khi day 1a cong viéc doi hoi
su hop strc cua ca nudec.

- Chinh quyén lién bang d6i khi rat mat
cong trong viéc thuyét phuc cac bang lam
theo huéng dan ctia minh. Trong khi do,
ngoai khia canh phap li thi gira lién bang va
c4c bang c6 nhimg diéu phai can nhic veé
mat lich s, van hoda, xu hudng chinh tri; dac
biét trong bi canh hai dang canh tranh nhau
khéc liét, cac quyét dinh dugc dua ra doi khi
1bng ghép rat nhidu muc tiéu chinh tri. Diéu
nay khién co ché thoa hiép giita lién bang va
tiéu bang tro nén kém hiéu qua, mat thoi
gian. Pay 13 hé qua tat yéu cua viéc quyén
luc khong duoc phan bo tir trén xudng ma lai
tur duai 1én.

- Céc bang c6 su tu do trong viéc tu
minh dua ra nhitng quyét dinh phong chéng
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dich con lién bang lai bi bé hep trong co
ché phan cong quyén luc. Vi vay, du luan
Hoa Ky nhan thiy ring cac chinh quyén
dia phuong (cac thdng dbc va thi truong)
duong nhu dang 1am t6t hon chinh quyén
lien bang.®® Biéu nay Ia d& hiéu boi chinh
quyén dia phuong chi phu thudc nhiéu vao
lien bang vé mait tai chinh. O nhimg dia
phuong c6 kinh té phat trién, tinh ty tri cao
lai cang tao diéu kién cho ho tu do thuc
hién nhitng quyét sach caa minh ma khéng
phai qué lo ngai phan tng caa chinh quyén
lién bang.

Lién hé toi Viét Nam, ching ta khong
chi 1a mot nha nude don nhat ma con duogc
t6 chirc dya trén nguyén tic quyén luc nha
nuéc 1a thong nhét (theo Diéu 2 Hién phap
nam 2013). Nho vay, cac chinh sach phong
chéng dich bénh tir trung wong dugc &p
dung ¢ dia phuong ma khong cé su ngan trd
vé miat phap i nao. Pidu d6 da gop phan
dem lai nhitng thanh cong trong cdng tac
phong chéng dich Covid - 19 ¢ Viét Nam
thoi gian qua. Mdi thé ché c6 nhimg uu
nhuge diém khac nhau va ching cé thé
duoc boc 16 rd nét hon trong nhitng bdi
canh nhéat dinh. Tuy vay, viéc mot sb dia
phuong ¢ Viét Nam c6 nhirng dong thai qua
muc sau Chi thi 16 cua Thu tudéng va da
phai chan chinh cho thdy nhiing chi ddu vé
nhu cau ty tri & dia phuong dang ting dan.

(33). Daniel Hemel Anup Malani, Trump can’t save
us from the coronavirus. But governors and mayors
can, https://www.washingtonpost.com/outlook/2020/
03/16/governors-mayors-emergency-powers-corona
virus/, truy cap 09/4/2020.
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Vi du, trong thoi diém dich Covid-19 bat
dau bung phat, mot sé dia phuong da c6
nhitng bién phap qua mubc, vuot tham
quyén, gay anh huéng dén hoat dong san
xuat, kinh doanh va du lich nhu UBND
tinh Q. da khong cho phép tau A. (qudc tich
Italy) cap cang... ¥ Ngoai ra, mot sé dia
phuong cling ¢6 nhirng hanh dong mang
tinh thai qué, co tinh chat “ngin song cam
cho” va di duoc chan chinh. Trong bbi
canh nha nuéc Viét Nam dugc td chic theo
mo hinh don nhat, tap quyén; viéc cac dia
phuong c¢é xu hudng tu quyét quéa cao trong
cac chinh sach tng ph6 Covid-19 c6 thé
phan nao gay anh huadng téi céng tac phong
dich néi chung./.
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