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MOI QUAN HE NHAN QUA TRONG TRACH NHIEM
BOI THUGNG THIET HAI DO XAM PHAM QUYEN TAC GIA

NGUYEN PHUONG THAO *
Tom tdt: Méi quan hé nhan qud giiza hanh vi trai phap ludt va thiét hgi 1a mét trong nhitng can cir
phat sinh trach nhiém bai thirong thiét hai do xam pham quyén tac gia. Mdc dii di c6 cdc co so i lugn
va phap |i nhung trén thuc té viéc xdc dinh sy ton tai cia moi quan hé nhan quda la khd khé khan va
chira dwoc quan tém ding mirc. Bai viét nghién cizu vé moi quan hé nhan qua trong trach nhiém boi
thwong thiét hai do x&m pham quyén tac gid - nhém doi twong tiwong doi triru tieong va phirc tap, tir do
xdc dinh ¥ nghia cia méi quan hé nhan qud lam cdn cir danh gid pham vi thiét hai diwoc boi thuong.
Bén canh ds, mét sé tranh chdp trong linh viec quyén tac gid duroc phan tich, binh lugn @é 1am rd thuc
tién xét xir lién quan dén vin dé nay.
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THE CAUSAL RELATIONSHIP IN THE COMPENSATION LIABILITY FOR COPYRIGHT
INFRINGEMENT

Abstract: The causal relationship between unlawful acts and damages is one of the grounds that
gives rise to the liability to compensate for copyright infringement. Although there are theoretical and
legal bases, in fact, the determination of the existence of causality is quite difficult and has not been
given adequate attention. The article mentions the causal relationship in liability compensation for
infringement of copyright - an abstract and complicated subject - thereby determines the meaning of
the causal relationship as a basis for assessing the extent of the damage to be compensated. In
addition, a number of disputes in the field of copyright are analyzed and commented to clarify the
judicial practice related to this issue.
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1. Ban chat cia méi quan hé nhan qua
Trong triét hoc, quan hé nhan qua duoc
hiéu rong 1a mot qua trinh,® thé hien su
chuyén bién, tac dong caa nguyén nhan vao
dbi twong dé tao ra hé qua. Viéc dinh danh
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(1). Rudolf Carnap, Philosophical Foundations of

Physics, New York, Basic books, 1966, tr. 187 - 195.
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va ghi nhan vé mdi quan hé khéng phai 1a sy
dot phé cua khoa hoc phap If ma thuc chit,
cac hoc gia da dya trén nguyén Ii vé méi
quan hé phé bién® trong triét hoc. Bat ki su
vat, hién tugng nao cling tdn tai, van dong

(2). Bo Gio duc va Dao tao, Triét hoc (Dung cho
nghién cuiu sinh va hoc vién cao hoc khéng thugc
chuyén nganh triét hoc), Tap 3, Nxb. Chinh tri quéc
gia, Ha Noi, 2007, tr. 41.
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v6i xu huéng phét trién ndi tiép nhau, hién
twong nay la nguyén nhan dan dén hién
tuong khac. Trong phép bién chung, khai
niém mdi lién hé dung dé chi sy quy dinh, sy
tac dong va chuyén hoé 1an nhau giita cac su
vat, hién tugng hay gilra cdc mat, cac yéu t
cia mdi su vat, hién tuong trong thé gioi.
Trén co s& d6, hé qua phat sinh dua trén su
bién d6i, tac dong cua nguyén nhan. Do phai
la hé qua tit yéu, mang tinh chit duong
nhién, khach quan. Quan hé nhan qua la mét
didn bién trong qué trinh thuéc vé mot
khoang thoi gian cu thé. Do vay, vé thoi
gian, hanh vi dugc coi la nguyén nhéan phai
dién ra truéc.®

Trong khoa hoc phap li, c6 nhiéu hoc
thuyét khac nhau lién quan dén su ton tai va
gia tri caa mdi quan hé nhan qua nhung déu
huéng dén viéc sang loc trong sé nhiing
nguyén nhan thuc té (factual cause) dé chon
loc nhitng nguyén nhan mang tinh phap li
(legal cause) - 1a co s& dé giai quyét cac van
dé v& méi quan hé nhan qua.”> Mét trong
nhitng ché dinh sir dung hiéu qua cac hoc
thuyét vé méi quan hé nhan qua la ché dinh
vé bdi thuong thiét hai (BTTH) ngoai hop
ddng, trong d6 hanh vi trai phap luét 1a mot
trong nhirng nguyén nhan gay ra thiét hai (hé
qua). Méi quan hé nhan qua vira 13 can ct
phét sinh trach nhiém bdi thuong dong thoi
cling 1a co s& xac dinh thiét hai dugc boi

(3). Phung Trung Tép, BTTH ngoai hop dong vé tai
san, suc khoe va tinh mang, Nxb. Ha Néi, 2009, tr. 73.
(4). Djakhongir Saidov, The Law of Damages in
International Sales - The CISG and International
Instruments, Hart Publishing, 2008, tr. 81.
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thuong (Vi thiét hai xay ra cé thé vi nhiéu
nguyén nhan khac nhau). Thiét hai duoc boi
thuong phai 1a thiét hai gay ra bai hanh vi
trai phap luat hoac thudc truong hop tai san
gay thiét hai theo quy dinh phap luat. Tuy
nhién, trong pham vi bai viét méi quan hé
nhan qua trong trach nhiém BTTH do hanh
vi xam pham quyén tac gia nén nhing noi
dung dudi day dé cap dén truong hop
nguyén nhan gay thiét hai la hanh vi trai
phép luat.

Mot phuong thire thuong dugc st dung
dé xac dinh méi quan hé nhan qua 1a nguyén
tac “but for”: Néu khong c6 hanh vi xam
pham thi khoéng c6 thiét hai. Nhiéu hoc
thuyét vé mdi quan hé nhan qua da chi ra
khong phai trudng hop nao ciing c6 thé d&
dang xac dinh dau la nguyén nhan (hanh vi
xam pham) va thiét hai gay ra bai nguyén
nhan d6. Chang han: 1) truong hop hai hoic
nhiéu hanh vi xam pham néu tach ra mot
cach riéng ré déu dan dén thiét hai va mdi
hanh vi ty than nd chira dung du cac yéu tb
dan dén thiét hai (multiple sufficient causation
or causal over-determination) hoac 2) truong
hop hanh vi x&m pham gay thiét hai nhung
mot thiét hai twong tu van s& xay ra ngay ca
khéng cé hanh vi xdm pham (hypothetical
alternative causation).® Mat khac, ciing ton
tai truong hop nhiéu nguyén nhan cing tac
dong gay ra thiét hai va nguyén nhan nao

(5). Nguyén Thi Thanh Huyén, “Mdi quan hé nhan
qua va van dé gioi han trach nhiém BTTH trong phép
luat thuong mai”, Tap chi Khoa hoc phéap Ii, s6
04/2018, tr. 26.
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cling “c6 tinh chat quyét dinh”,® toa 4n da
quyét dinh céc cha thé lién quan cung ganh
chiu trach nhiém twong &ng vai phan thiét
hai gay ra (moi bén chiu 1/3 trach nhiém
bdi thuong).”) Do vay, xac dinh chinh xac
su ton tai caa méi quan hé nhan qua 1a diéu
khong dé dang.

Thiét hai 1a két qua tat yéu cua hanh vi
néu trong ban than hanh vi véi nhiing dicu
kién cu thé chua dung kha nang hién thyc
khach quan lam phét sinh n6.®) Bé ap dung
ché tai BTTH, nhiing thiét hai mang tinh
chat ngau nhién, vo doan, khong tién luong
duoc, khdng c6 méi quan hé nhan qua véi
hanh vi gy ra thiét hai khdng thé duoc bdi
thuong.® Hién nay, trén thé gisi c6 hai quan
diém lién quan dén cach quy dinh va ép
dung phap luat d6i véi mdi quan hé nhan qua
trong can ctir phéat sinh trach nhiém BTTH
ngoai hop déng. Nhom quan diém tha nhat
cho rang quan hé nhan qua duoc hiéu don
gian, phép luat chi dwa ra dinh huéng la can
mdi quan hé nhan qua, con xac dinh yéu td
nay nhu thé nao do toa an ty xem xét trong
tirng vu viéc cu thé.%? Bidu nay ciing phan

(6). L& Minh Hung (chu bién), Sach tinh husng Phap
lugt hop dong va BTTH ngoai hop dong, Nxb. Hong
burc, Ha Néi, 2019, tr. 540.

(7). Ban &n phic tham dan sy s6 58/2013/DS-PT ngay
18/3/2013 cua Toa an nhan dan tinh Long An.

(8). Truong Pai hoc Luat Thanh phd H6 Chi Minh,
Gi4o trinh Phép lugt vé hop dong va BTTH ngoai hop
dong, Nxb. Hong Btic, Ha Noi, 2013, tr. 456.

(9). Terence P. Ross, “Intellectual Property Law -
Damages and Remedies”, Law Journal Press, 2005,
tr. 10.

(10). Pierre Delvolve, “Hanh vi, sy kién gay thiét hai
va quan hé nhan qua”, Hgi thdo qudc té Phap ludt vé

TAP CHI LUAT HOC SO 6/2020

NGHIEN CUU - TRAO POI

nao xuat phét tir tinh chat triru twong cua
can c ndy. O nhom quan diém thi hai,
phép luat quy dinh kha chi tiét vé méi quan
hé nhan qua dé gilp toa an giai quyét néu
c6 tranh chap.™ Su tu do cua tham phan s&
bi gidi han boi cac dinh huéng ma van ban
da quy dinh. Pai dién cho truong phai nay
la Bo nguyén tic chau Au vé BTTH ngoai
hop dong, toan bo Chuong 3 gom 7 diéu da
tap trung quy dinh vé méi quan hé nhan
qua.®® Trong tranh chép vé nhan hiéu giira
Burndy Corp. v. Teledyne Indus,*® nguyén
don khong chirng minh duoc toan bo thiét
hai gay ra boi hanh vi xdm pham cua bi
don. Toa an xac dinh c6 nhiéu Ii do, tir thi
truong anh huong dén sy giam sat vé doanh
thu, lgi nhuan caa chu s¢ htru nhan hiéu,
hanh vi trai phap luat chi la mot trong cac
nguyén nhan, do d6 khong thé yéu cau bi
don bdi thuong toan bo loi nhuan giam sut.
Phap luat s& hitu tri tué cling nhu phép luat
dan sy Viét Nam hién nay duong nhu theo
huéng thir nhat, viéc xac dinh su ton tai cua
quan hé nhan qua phu thudc nhiéu vao quan
diém cua toa an.

Nhin chung, li luan vé méi quan hé
nhan qua dat ra yéu cau chang minh su ton
tai cua mot hay nhiéu yéu té déng vai tro 1a
nguyén nhan gay ra hé qua tat yéu. Cac hoc

boi thirong nha nweée, Nha phép luat Viét — Phap, Ha
Noi, 10 - 11/9/2007, tr. 40.

(11). DS Vian Dai, Ludt BTTH ngoai hop dong Viét
Nam - Ban &n va binh lugn ban an, Tap 1, Nxb. Héng
birc, Ha Noi, 2018, tr. 110.

(12). B4 Vin Dai, tldd, tr. 110.

(13). Burndy Corp. v. Teledyne Indus., Inc., 748 F.2d
767, 769, 773 (2d Cir. 1984).
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thuyét vé mdi quan hé nhan qua duoc st
dung trong ché dinh BTTH ngoai hop déng,
trong d6 ¢6 BTTH do xam pham quyén tac
gia. Hanh vi xam pham quyén tac gia déng
vai tro la nguyén nhan gay ra thiét hai cho
cha thé quyén. Méi quan hé giira hai yéu t6
nay la can ct phat sinh trdch nhiém BTTH
cling nhu 1a co s¢ xac dinh thiét hai dugc
boi thuong.

2. Moi quan hé nhan qua la mét trong
nhitng cin ci phat sinh trach nhiém bdi
thwong thiét hai do xam pham quyén tac
gia theo phép luat sé hiru tri tué¢ Viét Nam

Pé phat sinh trach nhiém bdi thuong,
gitta hanh vi xam pham quyén tac gia va
thiét hai thuc té phai c6 mdi quan hé nhan
qua. Li luan vé trach nhiém boi thuong
huéng téi viéc bu dip nhiing thiét hai do
hanh vi trai phap luat gay ra, do d6 khong
thé yéu cau chu thé BTTH néu hanh vi cua
ho khdng phai la nguyén nhan gay ra thiét
hai d6. Mi quan hé nhan qua ciing 13 co so
dé chip nhan hay khdng chap nhan mot thiét
hai cu thé khi trach nhiém bdi thuong da
phét sinh. Thiét hai xay ra phai la két qua tat
yéu cta hanh vi trai phap luat, doi hoi hanh
vi trai phap luat 1a nguyén nhan tryc tiép va
co ban din dén thiét hai. Piéu nay la rat
quan trong bai 18 thiét hai xay ra co thé xuat
phat tir nhiéu nguyén nhan khac nhau, c6
nhitng nguyén nhan chi la phu va tac dong
gian tiép dén hau qua. Trong nén kinh té thi
truong, sy giam sat vé doanh thu, loi nhun
cua doanh nghiép trong khoang thoi gian
nhat dinh cé thé do tac dong caa nhiéu yéu
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td nhu cac chinh sich ctia Nha nudc (thué,
|ai suat...), chinh sach cua dia phuong, su
thay di cua hé théng phap luat, cac quy luat
thi truong, ngudn lao dong, lam phat...*?
bay 1a mot trong nhitng kho khan trong thuc
thi ché dinh BTTH ngoai hop ddng noi
chung va BTTH do xam pham quyén tac gia
noi riéng boi ranh gidi phan tach céc
“nguyén nhan” va sy tac dong cua nod dén
thiét hai xay ra 1a qua khé khan. Chang han,
hanh vi sao chép tac pham bat hop phap cua
bén vi pham cé chic chin 1a nguyén nhan tat
yéu dan dén viéc giam sut doanh thu tir viéc
ban nhitng san pham chta dung tac pham do
trén thi truong hay khéng, hay su giam sut
nay con chiu tic déng cua nhiéu yéu té
khac? Trong mot sb truong hop, méi quan hé
nhan qua ciing dugc xay duyng dya trén su
suy doan vi tinh chat triru twong cia quyén
tac gia. DI véi cac tai san hiru hinh, ching
minh mdi quan hé nhan qua c6 phan don
gian va cu thé hon.

Thong qua cach quy dinh vé thiét hai
duoc boi thudng va cin cir xac dinh muc boi
thuong, Luat S¢ hiru tri tué nam 2005, stra
doi, bd sung cac nam 2009 va 2019 (sau day
goi tit 1a Luat S¢ hitu tri tué nam 2005)
khang dinh phai ton tai quan hé nhan qua.
Trong vin ban ndy, Diéu 204 quy dinh
nguyén tic xac dinh thiét hai duoc bdi thuong

(14). Phan Thi Minh Ly, “Phan tich tic dong cua cac
nhan t5 anh huong dén hoat dong kinh doanh cua céc
doanh nghiép vira va nho ¢ Thira Thién Hué”, Tap chi
Khoa hoc va Cong nghé - Pai hoc Pa Nang, s6
2/2011, tr. 151.
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la “thiét hai do hanh vi xam pham quyén s¢
hizu tri tué” gay ra. Khoan 1 Biéu 205 Luat
nay ciing xac dinh “trong truong hop nguyén
don ching minh dwoc hanh vi xam pham
quyén s¢ hitu tri tué da gdy thiét hai vé vt
chdt cho minh” thi c6 quyén yéu cau toa an
quyét dinh muac bdi thuong, quy dinh vé
BTTH tinh than ciing dugc ghi nhan tuong
tw & khoan 2 Diéu 205. Mit khéc, van dé
BTTH trong Luat S¢ hiru tri tué¢ nam 2005
va Thong tu lién tich s6 02/2008/TTLT-
TANDTC-VKSNDTC-BVHTT&DL-BKH&
CN-BTP ngay 03/4/2008 huéng dan ap dung
mot s6 quy dinh ctua phap luat trong viéc giai
quyét cac tranh chap vé quyén SHTT tai toa
an nhan dan da dan chiéu dén quy dinh cua
Bo luat Dan sy (sau day goi tit 1a Thong tu
s6 02/2008) va Nghi quyét s6 03/2006/NQ-
HDTP ngay 08/7/2006 cta Hoi ddng Tham
phan Toa &n nhan dan t6i cao hudéng din é&p
dung mot s6 quy dinh caa Bo luat Dan su
nam 2005 v& BTTH ngoai hop dong. Theo
Bo luat Dan su nam 2015 vé trach nhiém
BTTH ngoai hop dong, mdi quan hé nhan
qua la mot can ctr bat budc. Huéng dan tai
Muc 1.3 khoan 1 Phan | Nghi quyét sé
03/2006/NQ-HPND, méi quan hé nhan qua
gitta hanh vi trai phap luat va thiét hai la
“thiét hai xdy ra phdi 1a két qua tat yéu cua
hanh vi trai phap ludr va nguroc lai hanh vi
trai phap lugt la nguyén nhan gay ra thiét
hai”. Mic du Nghi quyét nay duoc ban hanh
nhdm huéng dan cac quy dinh tai Bo luat
Dan su ndm 2005 nhung trén thuc té chwa bi
thay thé bai van ban khéc, déng thoi trong
thuc tién xét xir, tod &n van ap dung dé giai
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quyét cac van dé lién quan dén BTTH ngoai
hop dong. Tuong tu, trong quy dinh cua
Luat Thuong mai nam 2005 vé trach nhiém
BTTH trong hop dong, Diéu 303 khang dinh
mot trong nhitng can cu phat sinh trach
nhiém 1a “hanh vi vi pham hop dong la
nguyén nhan tryc tiép gay ra thiét hai ”.

Trong linh vuc quyén tac gia, chung
minh su ton tai caa quyén tac gia dugc bao
ho, hanh vi xdm pham quyén tac gia do
va méi lién hé véi thiét hai xay ra 1a diéu
can thiét dé ap dung céc bién phap bdi
thuong.™® Chu s¢ hitu duge doc quyén su
dung va khai thac tai san tri tu¢ ciing nhu
chuyén giao tai san nay cho chu thé khac dé
thu loi hgp phép trong thoi han bao ho tac
pham d6.® Pidu 28 Luat S& hitu tri tué liet
ké tung hanh vi cy thé, trong d6 c6 nhiing
hanh vi xam pham quyén nhén than cua tac
gia, c6 hanh vi xam pham quyeén tai san va
cling ¢6 nhirng trweong hop mot hanh vi vira
xam pham quyén nhan than va quyén tai
san. Pay la nguyén nhan lam anh hudng
dén su khai thac binh thuong tac pham, gay
ra nhitng ton that vé vat chat va tinh than
cho tac gia, cha so hitu quyén tac gia. Trén
co so Ii luan vé mdi quan hé nhan qua va
trach nhiém BTTH, cha thé ndo c6 hanh vi
xam pham quyén tac gia phai chiu trach
nhiém bdi thuong dbi véi nhitng thiét hai do
minh gay ra.

(15). Arthur R. Miller and Micheal H. Davis,
Intellectual property: Patents, Trademarks and
Copyright In a nutsell, Fourth Edition, Thomson
West, 2007, tr. 413.

(16). Diédu 27 Luat s& hitu tri tué nam 2005.
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3. Xdc dinh sy ton tai mdi quan hé
nhan qua trong thuc tién xét xir cac tranh
chap vé quyén tac gia

Mic du vé mit If luan va quy dinh phap
luat, su ton tai cia mbi quan hé nhan qua
gitta hanh vi xam pham quyén tac gia va
thiét hai Ia can thiét, hau nhu trong cac phan
quyét vé tranh chap quyén tac gia hién nay,
tod 4n it d& cap mdi quan hé nhan qua, do do
trong nhiéu trudng hop, viée xac dinh thiét
hai cling nhu mac thiét hai dugc 4n dinh ma
khong ¢6 co sé rd rang lam cho ban &n thiéu
suc thuyét phuc. Nhin chung, viéc danh gia
quan hé nhan qua la phuc tap va toa an
thuong xem nhe van dé nay.“” Hau nhu khi
da xac dinh thiét hai va hanh vi xdm pham,
tod &4n yéu cau bén vi pham phai boi thuong
bang dung doanh thu bi giam sut, co hdi
kinh doanh mat di chir khong di vao phéan
tich hanh vi xdm pham c6 phai 14 nguyén
nhan tat yéu cua thiét hai hay khdng. Nhiing
gia tri vat chat vé tai san, thu nhap, loi nhuan
hay co hoi kinh doanh ma chu thé bi mat
chiu sy quyét dinh caa nhiéu yéu tb, nhat 1a
trong nén kinh té thi truong nhu van dé canh
tranh, thi truong tiéu thy, thi hiéu khan gia,
xu huéng phat trién vin hod, nghé thuat
cling nhu cac chi phi san xuét, chinh sach
ban hang... R4t c6 thé viéc mat thu nhap, loi
nhuan cua cha s¢ hitu quyén khéng hoan
toan do hanh vi xam pham quyén tac gia.

Trong vu viéc tha nhat,*® Toa an nhan

(17). B3 Vin Pai, Lugt BTTH ngoai hop dong Viét Nam
(tdp 2), Ban &n s6 194 va 195 (phan binh luan sé 17),
Nxb. Hong Buc, Ha Noi, 2018, tr. 129.

(18). Ban &n s6 1549/2010/KDTM-ST ngay 27/9/2010
ctia Toa &n nhan dan Thanh phé H5 Chi Minh.
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dan Thanh phé H6 Chi Minh nhan dinh viéc
Xuat ban dia nhac cua 6ng Ping di xam
pham quyén tac gia... Do d6, 6ng Trong kién
ld co6 can cu phap luat. B6i voi yéu cau
BTTH vat chit s6 tién 5.000.000d theo
khoan 1 Diéu 204 Luat S¢ hitu tri tué nam
2005, diém d khoan 1 Diéu 17 Nghi dinh sb
105/2006/ND-CP ngay 22/9/2006 quy dinh
chi tiét va huéng dan thi hanh mot sé diéu
cua Luat So hitu tri tué vé bao vé quyén so
hitu tri tué va quan 1i nha nuéc vé so hitu tri
tu¢, xét day la khoan thu nhap ma nguoi bi
thiét hai thu dugc tir viéc chuyén giao quyén
st dung ddi twong quyén so hiru tri tué (bang
v6i khoan tién ma 6ng Nguyén di ban tac
pham cho ba Uyén) 14 ¢6 cian ctr chap nhan.
Khoan tién 5.000.000 dong dugc chip nhan
vi day 1a “thiét hai” ma 6ng Trong mat di,
néu 6ng Pang str dung tac pham thi phai tra
khoan tién nay cho 6ng Trong. Xét trong
méi quan hé nhan qua, hanh vi trai phéap luat
cua 6ng Pang dan dén 6ng Trong khéng thu
duoc sb tién trén, do vay, ton tai (ngam hiéu)
mbi quan hé nhan qua giita hanh vi xam
pham va thiét hai, mac du trong lap luan cta
Toa hoan toan khéng dé cap cu thé yéu tb
nay. Vé yéu cau BTTH vé tinh than: Xét
hanh vi xam pham cua 6ng Pang la cé
nhung chua dén mirc nghiém trong va khéng
phai 18i ¢b y, ban than 6ng Trong ciing
khong chirng minh dugc viéc 6ng Pang st
dung hai ca khuc do 6ng sang tac da gay anh
hudng xau va lam giam sGt uy tin caa 6ng,
do d6 viéc nguyén don yéu cau bdi thuong
10.000.000 ddng cho hai ca khuc 1a chua
phu hop, hoi dong xét xur chi chap nhan sb
tién 5.000.000 dong. O lap luan nay, mdi
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quan hé nhan qua gitra hanh vi xdm pham
quyén tac gia va so tién bdi thuong (duoc
hiéu tuong duong thiét hai) 1a khong rd rang.
Toa an xac dinh “ong Trong ciing khong
chitng minh dwoc viéc ong Pang su dung hali
ca khuc do ong sang tac da gay anh hwong
xau va lam giam sat uy tin cia éng” va
khong thé hién duogc thiét hai ¢ day la gi
nhung van quyét dinh mac 5.000.000 ddng
la chua hop li, méac du 6ng Pang c6 hanh vi
trai phap luat.

Trong vu viéc tht hai,*¥ cong ti Phugng
Tung da c6 hanh vi trai phap luat xdm pham
quyén cia cong ti Anh Vuwong, tuy nhién
pham vi x&m pham thé hién & chd Phuong
Tung di chuyén giao b phim cho nim dai
truyén hinh, nhung chi c6 phan chuyén giao
cho Pai Phat thanh — Truyén hinh Hau
Giang dugc tinh vao thiét hai vi hanh vi xam
pham chi xét trong thoi gian cdng ti Anh
Vuong ¢6 quyén. Trén co sé d6, Toa an
nhan dan Thanh phé H6 Chi Minh xac dinh
téng thiét hai cong ti Anh Vuong yéu cau chi
duoc chap nhan 1a 75.248.000 dong. O diém
nay, Toa 4n dd van dung méi quan hé nhan
qua gitta hanh vi trai phap luat gay ra thiét
hai, hay ndi cach khac, chi nhirng thiét hai
gay ra boi hanh vi xdm pham mai la thiét hai
duoc bdi thuong.?? Gia st tdn tai cac thiét
hai khac nhung nam ngoai thoi gian cong ti
Anh Vuong c¢6 quyén sir dung bo phim thi

(19). Ban 4n s6 11/2011/KDTM-ST ngay 04/01/2011
cta Toa an nhan dan Thanh phd H6 Chi Minh.

(20). Nguyén Phuwong Thao, “Binh luan ban an:
BTTH do xam pham quyén sé hitu tri tué”, Tap chi
Khoa hoc phép Ii, s6 01/2019, tr. 23.
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hanh vi cia Phuong Tung khéng xam pham
quyén cua cdng ti Anh Vuong va khong co
trach nhiém boi thuong cho cong ti nay.

O vu viéc tha ba,® dng Loc 1a tac gia
cla tic phim “Hinh thic thé hién tranh tét
dan gian” kién cong ti Mat troi moc vé hanh
vi xdm pham quyén tac gia. Trong tranh
chap, bi don di st dung nhitng hinh anh
twong dong véi mot b phan trong cum hinh
cua 6ng Loc, tuy nhién bo phan nay lai cé
ngudn goc tir tac pham nghé thuat dan gian.
Nguyén don yéu cau bj don phai bdi thuong
sd tién 20.000.000 ddng 1a thiét hai do xam
pham quyén tac gia. Toa &n nhan dan quan
Tan Binh dua ra nhan dinh: “Viéc cong ti
Mdt troi moc treo cac san pham c6 nguon
goc tir thc phdm nghé thudt dan gian phdi
tuan thu cdac quy dinh cua lugt so hizu tri tue
va cde van ban hwéng dan vé bdo hé tac
pham vin hoc, nghé thugt dan gian chi
khong co nghia vu phap li véi 6ng Loc”. Do
do, bi don khong xam pham quyén tac gia
cia nguyén don. Tod an bac yéu cdu boi
thuong s6 tién 20.000.000 dong do viée sir
dung hinh anh trong tdc pham cta 6ng giy
anh huong dén gia tri ctia tic pham va cong
viéc cua nguyén don. Pay cling la vi du
minh hoa cho trudng hop c6 thé cé thiét hai
xay ra nhung thiét hai nay khong dén tir
hanh vi xam pham quyén tac gia thi yéu cau
boi thudng khong dugc chap nhan.

Nhin chung, thuc tién xét xir khong thuc
su dé cap mot cach rd rang dén mdi quan hé

(21). Ban an sé 213/2014/DS-ST ngay 14/8/2014
cia Toa &4n nhan dan quan Tan Binh, Thanh phé Hb
Chi Minh.
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nhén qua & mot can cu phat sinh trach
nhiém bdi thuong nhung déu c6 ngam dinh
vé sy ton tai cua yéu td nay. Xac dinh c6 hay
khong hanh vi xam pham quyén tac gia la
tuong dbi rd rang, c6 co sé phap li. Xac dinh
sy ton tai cua thiét hai trong linh vuc sé hitu
tri tué 1a kha phuac tap nhung van cé cac co
so Ii luan va quy dinh phép luat diéu chinh.
Trong khi d6, quy dinh phéap luat lai khong
rd vé mdi quan hé nhan qua dan dén thuc
tién xét xa khd c6 thé dua ra 1ap luan rd
rang. Hau hét céc ban an vé BTTH trong linh
vuc quyeén tac gia khong nhic dén mdi quan
hé nhan qua lam phan quyét thiéu tinh thuyét
phuc, dé tao ra sy tuy tién.

4. Van dung mdi quan hé nhan qua
lam céan ctr xac dinh thiét hai do xam pham
quyén tac gia

Mbi quan hé nhan qua la mét trong
nhitg can ct phat sinh trach nhiém BTTH
do x&m pham quyén tac gia. Tuy nhién, gia
tri caa mdi quan hé nhan qua con thé hién
trong viéc danh gia pham vi thiét hai va xac
dinh thiét hai duoc bdi thuong.

- Van dung hoc thuyét vé mdi quan hé
nhan qua dé danh gia pham vi thiét hai duoc
bdi thuong

Trong khoa hoc phép li va cac quy dinh
hién hanh caa phap luat so hitu tri tué co dé
Ccap su ton tai cia méi quan hé nhan qua véi
tu cach 1a can cir phat sinh trach nhiém boi
thuong. Theo d6, khi ton tai da ba yéu té:
thiét hai, hanh vi trai phap luat va méi quan
hé nhan qua, trach nhiém boi thuong phat
sinh. Tuy nhién, gia tri cuia méi quan hé
nhan qua khong chi ding lai ¢ d6. Mdi quan
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hé nhan qua con dong vai tro lam can cir X4c
dinh pham vi bdi thuong. Khong phai thiét
hai nao d3 xay ra ciing s& dugc bdi thuong.
Trén co sd ndy, mdi quan hé nhan qua giira
hanh vi xam pham quyén tac gia va thiét hai
cling tré thanh co so dé xac dinh thiét hai va
muc bdi thuong cu thé. Vai trd ndy mac du it
duoc dé cap dudi goc do Ii thuyét nhung
thuc té hoan toan da dwoc ap dung.

Chang han, khi da chitng minh c6 su ton
tai mbi quan hé nhan qua, trach nhiém bdi
thuong phét sinh. Van dé tiép theo ma cac
bén quan tam 1a muc boi thuong 1a bao
nhiéu. Pé tra 15i cau hoi nay phai dya trén
viéc chiang minh thiét hai xay ra. Chu thé
quyén c6 thé chirng minh ton that vé tai san,
thu nhap, lgi nhuén, cac chi phi khac... nhung
liéu tat ca nhitng “ton that” nay c6 dugc Xac
dinh 1a thiét hai hay khong phai dua vao mdi
quan hé nhan qua. Su giam sit vé loi nhuan
c6 thé do yéu té thi hiéu cua nguoi doc,
nguoi nghe ddi véi tac pham d6, mac du van
c6 hanh vi xam pham quyén tac gia nhung
loai thiét hai nay khong lam co s dé xac
dinh mac bdi thuong do khéng ton tai mdi
quan hé nhan qua. Trong treong hop nay, cd
I& nghia vu (va quyén loi) chitng minh thuoc
vé bén c6 hanh vi xam pham néu muén phi
nhan mot thiét hai nao d6 khong c6 mdi
quan hé nhan qua vai hanh vi ciaa minh.

Théang 6/2019, Québc hoi théng qua Dy
thao Luat stra d6i, bd sung Luat So hitu tri
tué, trong d6 c¢6 quy dinh vé cin cir xac dinh
mtc BTTH do xdm pham quyén sé hitu tri
tu¢. Cu thé, tai khoan 1 Diéu 205 bd sung
diém c: “Cdc cdch tinh gid tri khdc cia chi
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thé quyén phi hop véi quy dinh cia phdp
Iudit”. Luét sira d6i, bd sung Luat S& hitu tri
tué nam 2019 da co su bd sung theo hudng
m¢ rong hon. Quy dinh nay cho phép chu
thé quyén c6 thém co hoi dé xac dinh muc
boi thuong c6 lgi nhat cho minh ngoai
nhitng céch tinh ¢4 dinh dugc ghi nhan trong
Luat S¢ hitu tri tué nam 2005 va Luat sira
dbi, bd sung Luat So hitu tri tué nam 2009.
Diéu nay tao sy linh hoat trong viéc lra chon
muc bdi thuong. Pong thoi, ddy ciing 1a quy
dinh thé hién nguyén tic ton trong su tu dinh
doat cua chu thé quyén. Luc nay, chu thé
quyén can phai chirng minh “su phi hop véi
quy dinh cua phéap luat” néu mudén dua ra
mot phuong phap xac dinh muac bdi thuong
khac so véi cac cach da dinh san. Van dung
hoc thuyét vé mdi quan hé nhan qua 1a mot
co s& dé xac dinh tinh hop i ciia cach tinh
méi nay: két qua cua gia tri tinh dwoc boi
thuong la thiét hai gay ra boi hanh vi xam
pham quyén tac gia.

Tiép theo, lién quan dén cac thiét hai vé
tinh than, phap luat s hiru tri tué hién hanh
chi cho phép BTTH vé tinh than trong mot
s6 truong hop va véi mot s6 cha thé nhat
dinh. Diém b khoan 1 Diéu 204 Luat S hitu
tri tué nam 2005 ghi nhan mot cach gian tiép
cac chu thé dugc BTTH tinh than do hanh vi
xam pham quyén so hitu tri tué bao gom tac
gia cua tdc pham van hoc, nghé thuat, khoa
hoc; nguoi biéu dién; tac gia cua sang ché,
kiéu dang cong nghiép, thiét ké b tri mach
tich hop béan dan va giéng cay trong. Nhu
vay, khdng phai chi thé quyén sé hitu tri tué
nao ciing c6 thé yéu cau doi BTTH tinh than
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khi c6 hanh vi x&m pham xay ra. Muc
B.L1.8. Thong tu sé 02/2008 huéng din
thiét hai tinh than phét sinh 1a do quyén nhan
than cua tac gia tac pham van hoc, nghé
thuat, khoa hoc; ngudi biéu dién, tac gia cua
sang ché, kiéu dang cong nghiép, thiét ké bd
tri bi xam pham, tac gia bi ton hai vé danh
du, nhan pham, bi giam sat hodc mat di sy
tin nhiém (uy tin), danh tiéng, long tin vi bi
hiéu nham... va can phai duoc BTTH Vé tinh
than. Do do, trong trudng hop chinh tac gia
13 nguodi bi xam pham quyén nhung ddi
tuong bi xam pham khong la cac quyén nhan
than thi khdng thé yéu cau BTTH tinh than.
Trong mét tranh chap vé quyén tac gia, bi
don c6 hanh vi xdm pham quyén tac gia caa
nguyén don nhung ban chit hanh vi xam
pham quyén tai san cht khong anh hudéng
dén céc quyén nhan than nén yéu cau BTTH
vé tinh than coa tac gia khong duoc toa &n
chap nhan.®

Trong trudng hop nay, liéu rang khi cha
thé quyén chang minh t6n hai vé danh du,
nhan pham, bi giam st hoic mat di sy tin
nhiém (uy tin), danh tiéng, long tin vi bi hiéu
nham... do hanh vi xdm pham quyén tai san
thuoc quyén tac gia thi c6 nén dugc bdi
thuong hay khéng? Hoc thuyét vé mdi quan
hé nhan qua cho thdy néu chu thé quyén
chimg minh dugc nhitng ton that minh phai
chiu xuat phét tir hanh vi trai phap luat thi
hoan toan co6 thé yéu cau boi thuong. Trén
thé gidi, mot sb qudc gia dd c6 nhitng quy

(22). Ban an s6 25/DSST ngay 26/8/2003 cua Tda &n
nhan dan thanh phb Ha Noi.
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dinh cho phép BTTH vé tinh than khi tai san
bi xdm pham, trong khi d6 Bo luat Dan su
nam 2015 khong c6 quy dinh vé van dé nay.
Dudi goc do thuc tién, trong linh vuc s¢ hitu
cdng nghiép da c6 truong hop chap nhan loai
thiét hai tinh than trong trudng hop nay.
Trong tranh chip vé quyén s& hiru codng
nghiép ddi véi sang ché va kiéu dang cong
nghiép, mot trong nhitng yéu cau caa cong ti
Thanh Péng (nguyén don) 1a bdi thuong 60
triéu dong do thiét hai vé “uy tin, hinh anh,
danh tiéng caa doanh nghiép”. Toa &n cip so
tham da chdp nhan yéu cau BTTH tinh than
& murc 40 triéu dong. Toa an cap phlc tham
gitt nguyén quyét dinh trén va Iam rd thiét
hai nay do “danh tiéng va hinh dnh cia cong
ti bi giam sir”.?® Do do, khong ¢6 I do gi
dé loai trir thiét hai vé tinh than trong truong
hop nay, chi can chizng minh thiét hai va méi
guan hé nhan qua phu hop.

- Chi phi luat su hop li nén dugc xem la
thiét hai duoc boi thuong vi c6 méi quan hé
nhé&n qua vaéi hanh vi trai phap luat

Vé van dé nay, trén thé gioi ton tai hai
nhém quan diém khac nhau va ké ca theo
phédp luat Viét Nam ciing cd sy khéc biét
gitta phép luat t6 tung dan su va luat so hitu
tri tué. Quan diém tha nhéat cho riang boi
thuong chi phi luat su la hoan toan xung
dang boi & céc tranh chip trong linh vuc
quyén tac gia ndi riéng va quyén so hiu tri
tué néi chung mang tinh chat phtc tap.®”

(23). Ban an s 96/2010/KDTM-PT ngay 03/6/2010
cia Toa phic thAm Toa &n nhan dan tdi cao tai
Ha Noi.

(24). Hiroshi Suga, Hitomi lwase, Yoko Kasai and
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Bai 18 néu khong c6 hanh vi xAm pham, tac
gia hay chu sé hitu quyén hoan toan khong
phai chi tra khoan phi nay. Dudi goc do li
luan, chi phi luat su (hay ké ca nhirng chi phi
khac ma chu thé quyén tac gia phai bo ra dé
tham gia mot vu Kién nhu chi phi di lai, an
&...) phat sinh khi chu thé quyén tac gia phat
hién hanh vi xam pham va mubn bao vé
quyén, lgi ich hop phap cua minh. Trong
treong hop khéng xay ra hanh vi xam pham,
chu thé quyén tat nhién khdng c6 nhu cau
moi luat su tham gia qua trinh t6 tung.

Quan diém tha hai cho rang khong can
thiét ghi nhan bdi thuong chi phi luat su, day
dugc xem 1a mot chi phi té tung ma bén nao
yéu cau phai chi tra.®® Co s¢ lap luan cua
quan diém nay 1a mot khi dwong su dd chu
dong quyét dinh thué luat su thi phai ty chi
tra chi phi d6. Toa chi chip nhan nhiing
khoan chi phi hop i, hop 1é va that sy can
thiét. Chi phi cho luat su 1a khoan tién phai
tra cho luat su theo thoa thuan cua duong sy
vai luat su, trong pham vi quy dinh cua van
phong luat su va quy dinh cuaa phap luat. Chi
phi cho luat su do ngudi ¢6 yéu cau chiu, trir
truong hop cac bén co thoa thuan khac — day
chinh 1a huéng quy dinh caa Bo luat Té tung
dan sy nam 2015. Vi thé, chi phi luat su
khong phai Ia chi phi cin thiét dé theo dudi

Takuya Mima, “Patents, trade marks, copyright and
designs in Japan: overview”, Practical Law Country
Q&A 5-501-5659, https://uk.practicallaw.thomson
reuters.com/5-501-56592transitionType=Default&
contextData=(sc.Default)&firstPage=true&bhcp=1,
truy cap 09/9/2020.

(25). Day 1a huéng giai quyét theo quy dinh tai khoan
3 Pidu 168 B6 luat Té tung dan sy nam 2015.
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mot vu kién, tir 46 bat phia vi pham trong vu
an phai ganh chiu. Ngoai ra, két qua giai
quyét mot vy an do toa an quyét dinh, khong
phu thudc vao yéu té co hay khong co luat
su. Toa an xem xét va danh gia hanh vi xam
pham dua trén loi khai va céc ching cu thuc
té. C6 thé néi rang du c6 hay khéng co luat
su, toa van phai giai quyét vy viéc ding
phép luat.

Tuy nhién, phap luat vé so hitu tri tué 1a
linh vuc phuc tap, khéng phai ai cling c6 kha
niang am hiéu théng sudt. Tam Ii lo ngai
khién chu thé quyén khong tu bao vé tot
quyén va lgi ich hop phap cua minh nén can
su gitp d& cua luat su. Pong thoi, khong thé
phua nhan vai tro cta luat su trong viéc thu
thap va bao vé chung cw, diéu ma ban than
duong su kho c6 thé lam tét. Do vay, chi phi
luat su hop li phat sinh tir nguyén nhén Ia
hanh vi xam pham, c6 mdi quan hé nhan qua
v6i hanh vi xam pham quyén tac gia nén
xtng dang duoc bdi thuong. Néu khong co
hanh vi xam pham xay ra, chi thé quyén
khong phai mét khoan chi phi nay.

Theo phap luat nhiéu quéc gia, chi phi
luat su trong linh vuc s& hitu tri tué noi
chung ciing 1a mot khoan phai tra va diéu
ndy gan nhu 13 mét thdng 6. G Phap, Bic
hay Anh,?® bén thua kién phai chiu an phi
va chi phi luat su. Pay 1a hai khoan phi nam
ngoai “thiét hai”. Tuc la khi xac dinh thiét
hai, tod 4n van cin ct vao chang minh cua
duong sy vé thiét hai vat chat va tinh than.

(26). Tai Anh va xir Wales, chi phi phap Ii ma bén co
hanh vi xam pham quyén déi v6i nhan hiéu phai chi
tra 1a 80 - 100% chi phi nguyén don thyc tra.
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Ngoai ra bén thua kién phai chiu thém an phi
(nhu Viét Nam) va phi luat su cua bén thing
kién. Tuy nhién, mac d6 chip nhan khoan
tién nay la khac nhau (cé thé khéng phai
toan bd). Theo Diéu 505 Luat Quyén tac gia
Hoa Ky®” v& cac bién phap thyc thi chéng
su xam pham, chi phi té tung va I¢é phi luat
su duoc ghi nhan: “Trong bat ki vu khdi kién
dan sw nao theo Piéu lugt nay, tod an trong
phan quyét cia minh c6 thé cho phép thu hoi
toan bé chi phi bsi hodc doi véi bdt ki bén
thir ba nao khac khong phdi la Hop chung
quéc Hoa Ky hogc cong chire cia ho. Ngoai
trir quy dinh khac tai Piéu ludt nay, toa an
ciing ¢6 thé quyét dinh khoan 1¢ phi ludt s
hop |i d@si véi bén thang kién nhw la mét
phan cua chi phi té tung ”.

Luat So hiru tri tu¢ hién hanh quy dinh
vé chi phi luat su hop Ii dugc bodi thuong tai
khoan 3 Diéu 205, doc 1ap véi thiét hai quy
dinh tai Diéu 204 ciing nhu phan tinh toan
thiét hai vat chat quy dinh ¢ khoan 1 Piéu
205. Céch quy dinh nay lam nguodi doc
ngam hiéu rang day khong duoc xem la mot
khoan “thiét hai” ma nhu mot dang chi phi
t6 tung riéng. Do vay, cin ctr xac dinh tinh
“hop li” cua loai chi phi nay trén thuc té
gap kho khin. Néu sir dung hoc thuyét vé
mdi quan hé nhan qua dé giai quyét thi toa
&n c6 thé van dung cac nguyén tic chung vé
BTTH, xac dinh thiét hai va muc boi
thuong, tao ra su théng nhat trong giai
quyét tranh chap.

(27). U.S. Copyright Office, Copyright Law of the
United State, https://www.copyright.govi/titlel7/, truy
cap 08/9/2020.
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T6m lai, sy ton tai mi quan hé nhan qua
gitra hanh vi trai phap luat va thiét hai la yéu
t6 bat buoc can co trong cin cir phat sinh
trach nhiém BTTH do x4m pham quyén tac
gia. Tur ban chét cua quan hé boi thuong, chu
thé quyén dwoc “bu dip” lai nhitng gi ma
hanh vi xdm pham gy ra cho minh, nhu vay,
chi nhiing thiét hai ndo xuat phét tir hanh vi
trai phap luat cta bén gy thiét hai méi dugc
boi thuong. Xac dinh ranh giéi “thiét hai
thuc t&” va sy giam di vé thu nhap khéng
phai tir hanh vi xam pham rat khé khan, hau
nhu trong thyc tién xét xir hién nay rét it dé
cap su phan dinh nay./.

TAI LIEU THAM KHAO

1. Arthur R. Miller and Micheal H. Dauvis,
Intellectual property: Patents, Trademarks
and Copyright In a nutsell, Fourth Edition,
Thomson West, 2007.

2. B Gio duc va Pao tao, Triét hoc (Dung
cho nghién citu sinh va hoc vién cao hoc
khong thugc chuyén nganh triét hoc), Tap
3, Nxb. Chinh tri quéc gia, Ha Noi, 2007.

3. Djakhongir Saidov, The Law of Damages
in International Sales - The CISG and
International Instruments, Hart Publishing,
2008.

4. Pd Van Pai, Lugt BTTH ngoai hop dong
Viét Nam - Ban an va binh lugn ban an,
Tap 1 va 2, Nxb. Hong Bic, Ha Noi, 2018.

5. Hiroshi Suga, Hitomi Iwase, Yoko Kasali
and Takuya Mima, “Patents, trade marks,
copyright and designs in Japan: overview”,
Practical Law Country Q&A 5-501-5659,
https://uk.practicallaw.thomsonreuters.co

88

m/5-501-5659?transitionType=Default&
contextData=(sc.Default)&firstPage=true
&bhcp=1

6. L& Minh Hung (cha bién), Sach tinh huéng
Phap ludt hop dong va BTTH ngoai hop
dong, Nxb. Hong Btic, Ha Noi, 2019.

7. Nguyén Thi Thanh Huyén, “MJéi quan hé
nhan qua va vin d& gigi han trach nhiém
BTTH trong phép luat thwong mai”, Tap
chi Khoa hoc phap Ii, s6 04/2018.

8. Phan Thi Minh Ly, “Phén tich tic dong
cta cac nhan té anh hudng dén hoat dong
kinh doanh cua cac doanh nghiép vira va
nho & Thura Thién Hué”, Tap chi Khoa
hoc va Cong nghé - Pai hoc Pa Nang, sd
2/2011.

9. Pierre Delvolve, “Hanh vi, sy Kién gay
thiét hai va quan hé nhan qua”, Hgi thado
Quoc té Phap ludt vé boi thirong Nha
nuwoc, Nha phép luat Viét - Phap, Ha Noi,
10-11/9/2007.

10. Rudolf Carnap, Philosophical Foundations
of Physics, New York, Basic books, 1966.

11. Phung Trung Tap, BTTH ngoai hop
dong vé tai san, sirc khée va tinh mang,
Nxb. Ha Noi, 2009.

12. Terence P. Ross, “Intellectual Property
Law - Damages and Remedies”, Law Journal
Press, 2005.

13. Nguyén Phuong Thao, “Binh luan ban
an: BTTH do xam pham quyén so hitu tri
tué”, Tap chi Khoa hoc phap Ii, s6 01/2019.

14. Trudng Dai hoc Luat Thanh phd Ho6 Chi
Minh, Giao trinh Phap lugt vé hop dong
va BTTH ngoai hop dong, Nxb. Hong
birc, Ha Noi, 2013.

TAP CHIi LUAT HOC SO 6/2020


https://uk.practicallaw.thomsonreuters.com/5-501-5659?transitionType=Default&%20contextData=(sc.Default)&firstPage=true&bhcp=1
https://uk.practicallaw.thomsonreuters.com/5-501-5659?transitionType=Default&%20contextData=(sc.Default)&firstPage=true&bhcp=1
https://uk.practicallaw.thomsonreuters.com/5-501-5659?transitionType=Default&%20contextData=(sc.Default)&firstPage=true&bhcp=1
https://uk.practicallaw.thomsonreuters.com/5-501-5659?transitionType=Default&%20contextData=(sc.Default)&firstPage=true&bhcp=1

