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TU DO DI CHUYEN LAO DONC. ASEAN: UU DIEM, HAN CHE
VA MOT O KHUYEN NGHI

BUI THI NGOC LAN *

Tom tat: Céch tiép cdn vé tir do di chuyén lao déng cua ASEAN trong Céng dong kinh té
ASEAN twong doi dac thU, dé la di chuyén lao déng c6 quan li va tgo thudn lgi hon cho sw di
chuyén ciia lao d@éng. Hién nay, trong béi canh Céng dong kinh té ASEAN da dwroc hinh thanh, céac
quoc gia thanh vién van tiép tuc trién khai nhing bién phdp dwoc ghi nhdn trong cdc vin kién cua
ASEAN dé thiic ddy héi nhdp sdu hon vé lao déng. Bai viét phan tich céach tiép cdn ciia ASEAN Vé ti
do di chuyén lao dgng; danh gia nhitng wu diém va han ché cia cac tiép cdn trén; tir dé khuyén nghi
Viéc “ndng cdp” hiéu luc phap i cua cdc van ban hién hanh quy dinh vé ti do di chuyén lao déng,
cdi thién co ché thyc thi va giam sat thyc thi cac cam két lién quan ciing nhw day manh ki két céc
thoa thugn cong nhan lan nhau vé trinh dg va ki nang nghé nham thiic ddy hon di chuyén lao dong
ngi khoi trong giai doan tiép theo ciia AEC.
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FREE MOVEMENT OF LABOUR IN ASEAN: ADVANTAGES, DISADVANTAGES AND
RECOMMENDATIONS

Abstract: The ASEAN approach on free movement of labour in ASEAN Economic Community
(AEC) is typical, which aims at managed mobility and facilition for a more comfortable movement
of labour. Currently, after the establishment of AEC, the ASEAN Member States still continue to
implement the measures regulated in the ASEAN documents in order to promote deeper labour
integration. This paper analyses the ASEAN approach on free movement of labour; evaluates the
advantages and limitations of the such approach, thereby recommends “upgrading” the legal effect
of the existing documents governing free movement of labour, improving related enforcement
mechanism and compliance monitoring and accelerating the conclusion of mutual recognition
arrangements on labour qualifications and skills to foster the regionally free movement of labour in
the next period of AEC.
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1. Tiép can ciia ASEAN veé tir do di chuyén
lao dong

Khi ndi t6i ty do di chuyén lao dong, co
thé dé cap mot s6 Ii thuyét dién hinh nhu Ii
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thuyét cua Ernest Ravenstein vé di dan vi
dong luc kinh té, 1i thuyét vé di cu do yéu tb
kinh té cua Harvey B. King, thuyét tan cd
dién, Ii thuyét von con nguoi, thuyét mang
lugi x& hoi, 1i thuyét v& hoi nhap va xuyén
qudc gia, trong d6 tiép can theo quan diém
cua Ii thuyét vé hoi nhap va xuyén qudc gia
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hién dai duong nhu phu hop dé giai thich
hién tuong di chuyén lao dong quéc té noi
chung va di chuyén lao dong trong ASEAN
néi riéng trong bdi canh hién nay.) Cac tac
gia tieu biéu cua Ii thuyét vé hoi nhap va
xuyén qudc gia nhu Massey, Douglas, Unison,
Robert E.B trong cac nghién ctu cua minh
d3 chi ra rang quéa trinh toan cau hod mé ra
cac co hoi cho sy di chuyén cua cac yéu tb
dau vao cua quy trinh san xuat, su di chuyén
cta lao dong quéc té bén canh tao nén nhiing
co hoi con nay sinh nhitng thach thirc ma céac
quéc gia phai hop tac dé dbi phd véi nhiing
thach thirc d6.2 Tu do di chuyén lao dong
ASEAN la két qua tat yéu cua qua trinh hoi
nhap khu vue, dac biét la su hinh hanh cua
Cong dong kinh t&¢ ASEAN (AEC) véi try
cot co ban la “mot thi truong va co s& san
xuat thdng nhat”, trong d6, tu do di chuyén
lao dong 1a mot trong nhitng yéu t6 cot I6i.
Déi véi vai Lién minh chau Au (EU), tu
do di chuyén lao dong (Free movement of
workers) 1a ndi dung thuéc vé ty do di
chuyén con ngudi (Free movement of persons)
bén canh tu do thanh lap (Free movement of
establishment). Dé thuc hién ty do di chuyén
lao dong trong khdi, cac quéc gia thanh vién
cua EU phai thyc hién nghia vu x0a bo rao
can phan biét ddi xir truc tiép va gian tiép
dua trén yéu t6 qudc tich déi véi lao dong
dén tir cac qudc gia thanh vien.® Trong

(1). Velazquez F.C., “Approaches to the study of
international  migration: A review”, Estudios
Fronterizos, vol.1, no.1, 2004.

(2). Ha Thi Minh DBuc, Di chuyén lao déng cé ki ning
cua Viét Nam trong Cong dong kinh té ASEAN, Luan
an Tién si kinh té, Vién Han 1am Khoa hoc x& hoi
Viét Nam, 2019, tr. 31 - 34.

(3). Piéu 45 (2) Hiép u6c vé chirc ning cua Lién
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khuén khé ASEAN, ty do di chuyén lao
dong khong c6 nghia céc qudc gia thanh vién
s& thuc hién nghia vu X04 bo cc rao can vé
tiép can thi trudng lao dong ma ASEAN chi
huéng téi md hinh di chuyén lao dong co
quan li va tao thuan lgi hon cho lao dong
duoc di chuyén trong khéi. Cu thé, mé hinh
nay duoc thiét ké nhu sau:

- V& dbi tuong cua tu do di chuyén lao
dong: tu do di chuyén lao dong chi ap dung
dbi véi déi twong doanh nhan (Business
visitors), lao dong lanh nghé (Skilled labour)
va nhan tai (Talents), goi chung la lao déng
c6 ki nang. Lao dong c6 ki nang 1a mot phan
cta ngudn nhan lyc ndm giir cac vj tri 1anh
dao, quan li, chuyén nghiép hoac ki thuat vién.
Lao dong cO ki nang cao thuong dac trung
théng qua qué trinh dao tao bac cao (trinh d6
cao dang tro 18n), s hitu kién thirc va ki nang
dé thyc hién cac nhiém vuy phuc tap, kha ning
thich nghi nhanh voi su thay d6i cua cong
nghé va ang dung mot cach séng tao cac kién
thirc va ki nang c6 dugc théng qua qué trinh
dao tao vao cdng viéc cua ho.?

Trong Tuyén b Bali II nim 2002, cung
mé&i muc tiéu thanh 1ap Cong dong ASEAN
ndi chung va Cong dong kinh té ASEAN noi
riéng, tai Muc 3 cia Tuyén b ghi nhan AEC
s& thiét 1ap ASEAN tré thanh mot thi truong
va co s& san xuét thong nhat, trong d6 tao
diéu kién thuan loi cho viéc ty do di chuyén

minh chau Au (Treaty on the Functioning of the
European Union - TFEU).

(4). Insitute of Labour Science and Social Affairs &
International Labour Organization, Skilled labour a
determining factor for sustainable growth of the
nation, 2014, https://www.ilo.org/wcmsp5/groups/
public/---asia/---ro-bangkok/---ilo-hanoi/documents/
publication/wcms_428969.pdf, truy cap 05/4/2020.
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cua khach kinh doanh, lao dong c6 ki nang
va nhan tai. Hién chuong ASEAN tiép tuc
khang dinh: “Xdy dung mét thi trieong va co
s¢* san xuat thang nhat véi sie 6n dinh, thinh
vieong, khd ndng canh tranh va lién két kinh
té cao, tgo thudn loi cho thuwong mai va dau
fir, bao gom su tir do di chuyén, tw do hang
hoa, dich vu va dong dau tw; di chuyén
thugn loi cua doanh nhan, nhitng nguwoi co
chuyén mén cao, nhan tai va luc lwong lao
déng”. Hang loat van kién nhu Hiép dinh vé
ty do di chuyén cia thé nhan (MNP) nim
2012, Ké hoach tong thé xay dung AEC
2009 - 2015 (AEC Blueprint 2015) nam
2009 va Ké hoach tong thé xay dung AEC
2015- 2025 (AEC Blueprint 2025) nam 2015
tiép tuc khing dinh ddi twong nguoi lao
dong (NLD) duoc ty do di chuyén trong khu
vuc bao gdm nhom lao dong c6 ki ning.

- Vé pham vi tu do di chuyén lao dong:
Hién nay, ASEAN thyc hién tu do di chuyén
tam thoi trong 08 linh vuc nganh nghé bao
gom ké toan, hanh nghé y, hanh nghé nha
khoa, ki thuat, diéu dudng, kién tric, khao
sat va du lich.® Tu do di chuyén lao dong
ASEAN chi 4p dung d6i véi nhiing lao dong
di chuyén tam thoi trong khdi, tuy nhién, cac
van ban hién hanh cia ASEAN khdng quy
dinh vé khoang thoi gian di chuyén tam thoi.
Can ctr cam két cua cac quéc gia thanh vién
ASEAN theo Hiép dinh ASEAN vé di chuyén
thé nhan (ASEAN Agreement on movement
of natural persons - MNP), c6 thé thiy rang
thoi gian luu trd tam thoi cia NLD dao dong
tir 30 ngay dén 2 nam tuy thudc timg trudng
hop. Vi du: Theo danh muc cam két cua

(5). Xem thém muc A5.19 Ké hoach tong thé xay
dung AEC (AEC Blueprint).
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Philippines, khach kinh doanh s¢ dugc luu
trd trong khoang thoi gian 59 ngay, nguoi di
chuyén trong noi bo doanh nghiép duoc
phép Iuu trd trong thoi gian 1 nam.©

Dbi vai nganh nghé dugc phép tu do di
chuyén trong ASEAN, 08 nganh nghé duoc
lya chon 1a 08 nganh nghé ma céc qudc gia
thanh vién ASEAN da ki két thoa thuan cong
nhan 1an nhau. Cong nhan trinh d6 hoac
cong nhan Ian nhau la két qua cuaa viéc quéc
gia déng y vai hé théng quy dinh cua quéc
gia khac tuong duong, twong thich hoac it
nhét 12 c6 thé chap nhan dugc véi hé théng
quy dinh cua quéc gia chua nha.(”’ Cong nhan
ldn nhau gitp cho ngudi hanh nghé thuan loi
hon trong viéc tiép can thi truong va hanh
nghé tai qudc gia khéc, boi 1& d6i vai nhiing
nganh nghé co diéu kién (Regulated
professions), dé dwoc hanh nghé, nguoi hanh
nghé phai s¢ hiru trinh d6 can thiét theo quy
dinh cua qudc gia do, néu khong ho s& phai
I3p lai cAc yéu cau vé trinh d6 ma ho da dat
dugc & qudc gia goc (home country). Bén
canh d6, cong nhan 13n nhau gitp cho quéc
gia nhap khau tan dung duoc cac ki ning ma
lao dong nudc khdc mang vao nudc minh,
tang cuong lgi thé so séanh cia nude do trong
mot sb linh vyc nghé nghiép nhat dinh® va

(6). Philippines’schedule of movement of natural
persons commitments, https://asean.org/wp-content/
uploads/images/2013/economic/asean_mnp_agreeme
nt/ASEAN%20MNP%20Schedule%20-%20Philip
pines.pdf, truy cap 15/4/2020.

(7). Shintaro Hamanaka and Sufian Jusoh, The
emerging ASEAN Approach to Mutual Recognition: A
Comparision with Europe, Trans-Tasman, and North
America, IDE Discussion Papers, 2016, p.4.

(8). The ASEAN Secreteriat, ASEAN Handbook on
Liberalisation of Profesional Services through mutual
recognition in ASEAN: Engineering Services, Jakarta,
Indonesia, p. 20.
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tang cuong hoc hoi thyc tién, kinh nghiém
t6t nhat dé tir d6 nang cao tiéu chuan nghé
nghiép, cai thién chat lwong nguon nhan lyc.

- V& bién phép thuc hién ty do di chuyén
lao dong: Bé phu hop véi cach tiép can di
chuyén lao dong c6 quan Ii va tao thuan loi
hon cho lao d6ng dugc di chuyén trong khéi,
cac bién phép thyuc hién tu do di chuyén lao
dong trong ASEAN bao gom: ki két cac thoa
thuan céng nhan 1an nhau (Mutual
Recognition Arrangments - MRAs), ki két
MNP va tham gia Khung tham chiéu trinh do
ASEAN (ASEAN Qualification Reference
Framework - AQRF). Tinh ti thoi diém
hién nay, ASEAN da ki dugc 08 MRAS bao
gom: Thoa thuan ASEAN vé cong nhan 1an
nhau ddi voi tu van ki thuat nam 2005; Thoa
thuan ASEAN vé cong nhan lan nhau ddi
v6i dich vu diéu dudng nim 2006; Thoa
thuan ASEAN vé cong nhan lan nhau dbi
vé6i dich vu ké toan nim 2009 (da duoc sira
d6i va ki chinh thirc vao ngay 13/11/2014);
Thoa thuan ASEAN vé cong nhan lan nhau
dbi véi linh vyc hanh nghé y nam 2009;
Thoa thuan ASEAN vé cong nhan 13n nhau
dbi véi linh vyc hanh nghé nha khoa nim
2009; Thoa thuan ASEAN vé cong nhan 1an
nhau ddi véi dich vu kién trac nam 2007;
Thoa thuan khung ASEAN vé cong nhan I3n
nhau ddi voi dich vu khao sat nam 2011;
Thoa thuan ASEAN vé cong nhan 13n nhau
ddi voi dich vu du lich nam 2012.%) Nhin
chung, viéc ki két MRAs trong ASEAN
nham hudng téi muc tiéu tao diéu kién thuan
loi cho lao dong lanh nghé duoc tu do di
chuyén trong khéi. Tuy nhién, tuy thuoc

(9). ASEAN legal instrument, http://agreement.asean.
org/home/index/11.html, truy cap 15/4/2020.
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tirng nganh nghé, ASEAN s& thiét ké MRAs
sao cho phi hop véi nganh nghé do.

Can cir vao muc dich ki két ting MRA,
c6 thé chia 08 MRAs thanh 04 nhom twong
tang: Nhém 1 - MRAs vé hanh nghé tu van
ki thuat, kién tric va ké toan nham hudng téi
thiét lap co ché dang ki hanh nghé chung
trong ASEAN; Nhém 2 - MRAs vé hanh
nghé diéu dudng, hanh nghé y va nha khoa
nham trao doi thong tin, ting cuong hop tac
vé céng nhan lan nhau, thuc day ap dung
thuc tién t6t nhit vé cac tiéu chuan va trinh
do, cung cap co hoi xay dung ning luc va
dao tao trong cac nganh nghé trén; Nhom 3 -
MRA Vvé hanh nghé khao sat nhiam tao nén
khuon kho cho cic nuéc thanh vién ASEAN
da san sang tham gia cac cudc dam phan
song phuong va da phuong vé thira nhan 13n
nhau; Nhém 4 - MRA vé linh vuc dich vu la
thoa thuan duoc ki két trong thoi gian gan
day nhat giita cac nudc thanh vién ASEAN,
MRA vé du lich nhian manh c4c tiéu chuan
trinh d0 chung va chuong trinh chung (Dya
trén céc tiéu chuan trinh d6 chung ASEAN
d6i véi cac nghé du lich ASEAN thiét lap
chuong trinh du lich chung ASEAN).(?
Muc tiéu cua viéc ki két thoa thuan la nham
tao thuan loi cho tinh linh dong cta cac
nganh nghé du lich, nham dé dang trao doi
théng tin dua trén nang luc gido duc va dao
tao danh cho cac nghé du lich va cung cép
cac co hoi hop tac, xdy dung nang luc canh
tranh v& nguon nhan lyc trong cic nudc
thanh vién ASEAN.™

(10). Fukunaga Y., Assessing the Progress of ASEAN
MRAs on Professional Services, ERIA’s AEC
Scorecard Phase IV Project, 2015, p. 26.

(11). Biéu 1 MRA-TP.
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Vé MNP, viéc ki két MNP khong chi
nham xay dung khudn khd phép Ii vé xoé bo
dang ké céc rao can ddi véi viéc di chuyén
tam thoi qua bién gioi dbi voi cac thé nhan
tham gia cac hoat dong thuong mai hang
hod, thuong mai dich vu va dau tu giira cac
nudc thanh vién ma MNP con hudng toi
thiét 1ap co ché ty do hoé va thuan loi hoa
hon d6i véi dong di chuyén tu do cua lao
dong cb ki nang thong qua hop tac chat ché
gitra cac co quan lién quan cua ASEAN
trong cac linh vyc thuong mai hang hoa,
thvong mai dich vu, dau tu, di cu va lao
dong.*? Hiép dinh chi 4p dung ddi véi cac
quy dinh anh huong téi viéc tam thoi nhap
canh va cu tra cua thé nhan thudc cac nhom
lao dong c6 ki ning bao gom: khach kinh
doanh (business visitor), ngudi di chuyén
trong ndi bo doanh nghiép (intra-corporate
transferees), ngudi cung cap dich vu theo
hop dong (contractual service suppliers),
mot s6 trudng hop khac theo quy dinh cu thé
trong biéu 16 trinh cam két cu thé. Trén co s
ndi dung cua hiép dinh cac qudc gia thanh
vién s& dua ra biéu cam két cu thé di véi
viéc nhap canh tam thoi va luu tra tam thoi
cua thé nhan. Theo do, cac qudc gia s& cam
két theo nguyén tic “chon - cho” ddi véi cac
rao can tiép can thi trudng va rao can doi xir
qudc gia trong biéu cam két nhu: han ché s6
lwong nha cung cap dich vy, yéu cau chuyén
giao céng ngh¢, yéu ciu trinh d6 gido duc,
yéu cau vé gidy phép... Trong qué trinh cam
két, cac qudc gia cd thé lya chon cam két
toan bo (khéng ap dung cac han ché dbi véi

(12). The ASEAN Secretariat, ASEAN Integration in
Services, Jakarta, 2015, p. 32.
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mé cura tiép can thi truong va dbi xur qubc
gia), cam két kém theo nhiing han ché (dit ra
mot sé diéu kién ddi véi ma cura tiép can thi
trudng va déi xtr qudc gia) va khong cam két
(4p dung bat ki diéu kién nao dbi véi mo cua
tiép can thi truong va dbi xir quéc gia).

Pé hd trg cac MRA, céc qudc gia thanh
viéen ASEAN di xdy dung AQRF. AQRF
dugc cac bo truong kinh té ASEAN phé
chuan vao thang 8/2014 va céc bo truéng
gido duc phé chuin vao thang 9/2014. Muc
dich cua viéc xay dung AQRF nhiam hd trg
viéc c¢éng nhan trinh do, khuyén khich viéc
phét trién cac khung trinh d6 phd hop dé c6
thé hd tro viéc hoc tap sudt doi, khuyén
khich phét trién cac céach tiép can o cip do
qudc gia dé co thé danh gia két qua hoc tap
bén ngoai hé thdng gi4o duc chinh quy, thic
day va khuyén khich tinh di dong cua giéo
duc va ngudi hoc, hd tro qua trinh dich
chuyén lao dong, nang cao hiéu biét vé hé
thdng trinh d9, thuc day chat lwong cua cac
hé thdng trinh d6 dao tao. V& nguyén tac,
AQRF dua trén cach hiéu da duoc nhat tri
gitta cac qudc gia thanh vién va moi cac
qudc gia tham gia trén co so ty nguyén.
AQRF duoc thiét ké nham tao nén nhitng tac
dong tich cuc va can bang 1én khung trinh do
qudc gia, khdng yéu cau cac qubc gia phai
thay d6i hé thong trinh do qudc gia.

2. Mgt s6 danh gia vé tu do di chuyén
lao djng ASEAN

Cach tiép can vé tu do di chuyén lao
dong ASEAN nhu da trinh bay & trén co
nhitng wu diém sau:

Thiz nhdt, cac qudc gia thanh vién
ASEAN van duy tri chu quyén trong linh
vuc lao dong - linh vuc duoc coi la nhay
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cam vi lién quan t6i thi phan viéc 1am cua
quéc gia. Noi cach khac, cac qudc gia thanh
vién la chu thé ¢ quyén quyét dinh ddi voi
viéc m¢d cta thi truong lao dong cua nudc
minh, trong khi d6, ASEAN chi dong vai tro
hd tro thiét lap co ché khu vuc nhim tao
thuan loi hon cho su di chuyén cua lao dong
noi khdi. Hién nay, MRAs la cong cu cha
yéu dugc cac nuéc thanh vién sir dung dé
thuc ddy su di chuyén cua lao dong.™® Mic
du MRAs dugc thiét ké theo cach thuc khac
nhau nhung diém chung ciia 08 MRAS la cin
clr trén co so noi luat, quoc gia quyét dinh
viéc cap phép hanh nghé déi véi NLD ¢6 ki
nang. Vi du nhu MRA vé hanh nghé ki su, ki
su chuyén nghiép dé duoc cip phép hanh
nghé tai mot qudc gia thanh vién trudc tién
phai dap tmg dugc 05 tiéu chi™® khi nop don
giri 1én Uy ban giam sat qudc gia xem xét,
lap ban danh gia va khuyén nghi Uy ban
diéu phdi ki su chuyén nghiép (ASEAN
Chartered Professional Engineer Coordinating
Committee - ACPEC) viéc dong y hay
khong dong y cap ching nhan ki su chuyén
nghiép du diéu kién theo ASEAN (ASEAN
Chartered Professional Engineer- ACPE) ddi
Vi ting cir vién. Sau khi duoc ACPECC cip
chiing nhan ACPE, ki su chuyén nghiép
khong tu dong dugc hanh nghé tai quéc gia
thanh vién ma phai thuc hién tiép budc nop
don dé cap phép 1a ki su chuyén nghiép nudc
ngoai co6 dang ki (Registered Foreign
Professional Engineer - REPE) bdi co quan

(13). Chia, S.Y. (2011), Free flow of skilled labor in
the AEC, in Urata, S. and M. Okabe (eds.), Toward a
Competitive ASEAN Single Market: Sectoral
Analysis. ERIA Research Project Report 2010-03, pp.
205-279. Jakarta: ERIA.

(14). Bidu 3.1. MRA V& hanh nghé ki su.
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c6 tham quyén cua qudc gia s tai va tuan
thi cac quy dinh lién quan cua quéc gia do.
Pay 1a budc quyét dinh dé ki su nuéc ngoai
duoc hanh nghé. REPE khong dwoc phép
hanh nghé doc 1ap ma phai phdi hop véi ki
su cua nudc SO tai.

Bén canh MRAs, MNP duoc ki két nhim
tao co s& phép |i nén tang ddi véi sy di
chuyén tam thoi cua thé nhan lién quan tgi
cac hoat dong thwong mai hang ho4, dich vu
va dau tu. MNP quy dinh cac van dé mang
tinh chat “khung” vé& cac bién phap anh
huéng téi nhap canh va cu tra tam thoi doi
vé6i lao dong lanh nghé thudoe 04 nhom nhu
da liét ké & trén. Theo do, cac qudc gia &
dua ra cam két cu thé dua trén quy dinh cua
phép luat quéc gia vé thu tuc, tiéu chi nhap
canh va cu tra tam thoi... Vi céach tiép can
linh hoat nhu trén, c6 thé thiy rang, thuc tidn
cac cam két vé di chuyén thé nhan cua cac
qudc gia thanh vién kha da dang. Dya trén
bang cam két cua 10 quéc gia thanh vién vé
di chuyén thé nhan, cé thé thay vé déi tuong,
hau hét cam két tap trung vao 02 ddi twong
khach kinh doanh va ngudi di chuyén trong
noi bo doanh nghiép, mot sé qudc gia nhu
Viét Nam hay Campuchia bén canh hai ddi
tuong trén con dua ra cam két ddi véi nguoi
cung cap dich vu theo hop déng. Vé pham vi
cam két, c6 sy khéac nhau gitra cac qudc gia
nhu Brunei, Campuchia cam két d6i voi 153
phan nganh, trong khi d6 Myanmar cam két
d6i véi 59 phan nganh.® V& mic d6 cam
két, co su khéc nhau vé thoi gian duoc phép

(15). Hiép dinh ASEAN vé di chuyén thé nhan va cac
thoa thuan thira nhan Ian nhau, http://www.trung
tamwto.vn/chuyen-de/8667-hiep-dinh-asean-ve-
di-chuyen-the-nhan-va-cac-thoa-thuan-thua-nhan-
lan-nhau, truy cap 16/3/2020.
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nhap canh va luu tri d6i voi timg dbi tuong
nhu Brunei dua ra cam két ngudi di chuyén
trong noi bo doanh nghiép dugc luu tra trong
thoi gian 03 nam, Campuchia 02 nam va Viét
Nam la 03 nam. Trong khi d6, Campuchia cam
két khach kinh doanh thoi gian luu tri khong
qua 90 ngay, Indonesia 60 ngay va Viét Nam
khong qua 90 ngay.®

Thet hai, tu do di chuyén lao dong lanh
nghé gop phan nang cao chat lugng nguon
nhan luyc trong khéi. Trong thi truong lao
dong ASEAN, lao dong khéng co ki nang, ki
nang trung binh chiém da s6 cho nén nang
cao chat lugng ngudn nhan luc tro thanh yéu
cau cap thiét trong tién trinh hoi nhap khu
vuc. Pé thuc hién cac bién phap nham thuc
day sy dich chuyén cua lao dong trong khdi,
cac qudc gia thanh vién can phai chu dong
trong viéc thay do6i cac chinh sach, phap luat
trong nudc vé lao dong sao cho phl hop nhur
cai cach hé thdng giéo duc va dao tao dé hai
hoa ho4 véi céc tiéu chuan khu vuc. Vi du:
dé thuc hien MRAs vé hanh nghé ki su,
Philippines da ban hanh va stra doi cac dao
luat trong nuwdc vé ki su nhu Chi thi s6 157
vé hanh nghé ki su hang khong tai
Philippines, Luat s6 318 vé hanh nghé ki su
hod hoc, Luat s 7920 vé ki su dién...*"
hodc dé thuc hién AQRF, nhitng qudc gia da

(16). Hiép dinh ASEAN vé di chuyén thé nhan va cac
thoa thuan thira nhan 1an nhau, http://www.trung
tamwto.vn/chuyen-de/8667-hiep-dinh-asean-ve-
di-chuyen-the-nhan-va-cac-thoa-thuan-thua-nhan-
lan-nhau, truy cap 16/3/2020.

(17). Aldaba R.M., ASEAN Economic Community
2015: Labor mobility and mutual recognition
arrangements on professional services, Discussion
Paper Seriers, Philippines Institution for Development
Studies, 2013, p. 8.
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xay dung khung trinh do qudc gia sé tiép can
theo pham vi rong sao cho cac mirc do trong
khung trinh d6 quéc gia phu hop nhit voéi
c4c mic d6 cua AQREF, dbi vé6i nhitng quéc
gia chura xdy dung khung trinh d6 s€ Xac
dinh duoc loai khung trinh d6 quéc gia hoic
céc trinh do ¢t 16i sao cho phd hop nhat véi
AQRF. Malaysia la mét trong nhitng qubc
gia thanh vién da xay dung Khung trinh do
québc gia (Malaysia Qualifications Framework
- MQF) truéc khi ASEAN xay dung AQRF.
Du thao MQF duogc thong qua vao nam 2003
boi Hoi dong gido duc dai hoc quéc gia va
dugc Chinh phu thong qua vao nam 2005.
Két qua cua qua trinh tham chiéu gitra
AQRF va MQF thdy rang MQF phu hop
tuong d6i tot véi AQRF. Tuy nhién, con mot
s6 diém ma MQF can phai thay d6i nhu: cap
do 1, cip do 2, cip d6 3 chuan dau ra quy
dinh ngin gon va rd rang hon."® Trén co so
nhitng khuyén nghi trén, Malaysia s& co su
diéu chinh MQF sao cho phu hop.

Bén canh nhitng wu diém, tu do di
chuyén lao dong ASEAN c6 nhitng diém han
ché sau:

Thet nhat, tiép can tu do di chuyén theo
cach thic nhu trén gitp bao vé cha quyén
qudc gia nhung diém han ché 1a cac chinh
sach, phap luat khu vuc vé tu do di chuyén
lao dong chi mang tinh chat dinh huéng, hd
trg cho chinh sach, phap luat quéc gia tir d6
dat ra van dé vé viéc thuc thi cac chinh sach,
phép luat khu vuc vé tu do di chuyén lao
dong cé thuc su hiéu qua hay khong? Hién

(18). ASEAN Qualifications Reference Framework
(AQRF) Referencing Report, Malaysia. https://asean.
org/storage/2017/03/Final-Endorsed-AQRF-Report-
Version-3.8-7.8.2019.pdf, truy cap 15/4/2020.
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nay, da s6 van kién quy dinh vé ty do di
chuyén lao dong 13 “luat mém”,“% sé con lai
la cac thoa thuan mang tinh rang budc phap
li nhu hiép dinh, thoa thuan... nhung trong
d6 lai khong quy dinh cu thé vé viéc thuc thi
ctia cac qudc gia va co ché giam sat thuc thi
caa ASEAN. Vi du: tai Diéu 17 caia MNP
quy dinh vé viéc giam sat thuc thi Hiép dinh
trao cho Hoi nghi kinh té cao cip (ASEAN
Economic Meetings - AEM), theo d6 AEM
s& diéu phdi va giam sat viéc thuc hién MNP
dbi véi cac qudc gia thanh vién va cac co
quan lién quan caa ASEAN. Hoi dong diéu
phdi ASEAN vé dich vu (The ASEAN
Coordinating Committee on Services - CCS)
va cac quan chuc chinh phu lién quan khéac
s& hd trg AEM thyc hién Hiép dinh, khi can
thiét, AEM c6 thé thiét 1ap cac co quan giap
viéc khéc. CO thé thiy, quy dinh trén cua
MNP chi dung lai ¢ viéc chi dinh co quan
chiu trdch nhiém thuc thi va gidm sat thuc
thi MNP ma khong quy dinh rd vé co ché
thuc thi va giam sat thuc thi MNP. Bén canh
do, AEC Blueprint 1a van kién quy dinh cu
thé vé chién luoc va cac bién phap thuc hién
tu do di chuyén lao dong trong ASEAN va
viéc thuc hién cac bién phap trén dugc nhin
nhan nhu 14 nghia vu cia qudc gia thanh
vién nhung khong mang tinh rang bugc ma
phu thuoc vao kha niang thyc hién ciia moi
quéc gia thanh vien.??

(19). Trong téng sé van kién phép Ii (legal instruments)
vé linh vuc hop tac kinh té giita cac qudc gia thanh
vién ASEAN, ¢6 09 vin kién quy dinh chuyén biét vé
tu do di chuyén lao dong, ASEAN Legal instruments,
http://agreement.asean.org/home/index/12htmi

(20). Amador, J.S., , ASEAN social- cutural community:
An assessment of its institutional prospects,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1
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Ther hai, nhitng loi ich va co héi NLDb
dugc hudng tir cac chinh sach, phap luat vé
ti do di chuyén lao dong trong ASEAN chua
dang ké. Hién nay, ddi tuong ty do di chuyén
lao dong trong ASEAN bao gém lao dong
lanh nghé trong 08 nganh nghé chiém xép xi
1% trong tong s viéc lam ma AEC cung cap
trén thi truong lao dong.?Y NLD trong 08
linh vuc nganh nghé trén dé dugc hanh nghé
tai qudc gia thanh vién ASEAN phai tuan
tha phéap luat caa quéc gia va qudc gia co
tham quyén cap phép viéc NLD duoc hanh
nghé hay khong. Noi cach khac, viéc dap
ung cac quy dinh trong MRAs khong c6 nghia
& nguoi cung wng dich vu dugc bao dam
tiép can thi truong (market access) ma muc
do tiép can thi truong phu thudc cac quy
dinh trong nuéc vi dy nhu quy dinh vé nhap
cu, gidy phép lao dong... Mic di c¢d nhiing
ki su, kién tric su dang ki tro thanh ki su
chuyén nghié¢p ASEAN nhung hau nhu
khong dang ki tro thanh ki su, kién tric su
nudc ngoai c6 dang ki tai qudc gia thanh
vién bai ho cho ring MRAs gidng nhu mot
trong nhitng chi s6 dé danh gia chét luong
(mang lai danh tiéng...) hon 1a bién phap
tao thuan lgi cho sy dich chuyén cua
chuyén gia.*”

803830, truy cap 15/4/2020.

(21). Nguyén Tién Viét, “Khung trinh d¢ va thoa
thuan cong nhan I1an nhau trong ASEAN - co ché va
tién trinh thuc hién”, Hgi thao khoa hoc vé chinh
séch, phap lugt ASEAN Vvé lao dong va cé&c van dé xa
hoi - Tinh twong thich cua phap lugt Viét Nam,
Truong Pai hoc Luat Ha Noi, 2016, tr. 25 - 40.

(22). Fukunaga Y., Assessing the Progress of ASEAN
MRAs on Professional Services, ERIA’s AEC Scorecard
Phase IV Project, 2015, p. 9.
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Néu MRAs nhéom 1 duoc danh gia 1a
nhitng thoa thuan c6 két qua dat dwoc cao
hon nhitng nhém con lai, sé luong ki su, y
t4, kién trac su chuyén nghiép du diéu kién
theo ASEAN ding ki hanh nghé nhu ki su, y
t4, kién tric su nudc ngoai co dang ki 1a kha
thip. Cu thé, trong tong sb 4060 ki su
chuyén nghiép du diéu kién theo ASEAN tir
10 nudc thanh vién, chi ¢ 14 ki su nudc
ngoai dugc dang ki hanh nghé nhu RFPE;®)
trong tong s6 300 kién tric su ASEAN chi
c6 02 kién tric su duoc cap phép kién trac
su nude ngoai co dang ki tai Singapore®® va
c6 4624 ké toan duoc cap ching nhan Ké
todn chuyén nghiép du diéu kien theo
ASEAN (ASEAN Chartered Professional
Account - ACPA) nhung chua c6 ké toan
dang ki ké toan chuyén nghiép nuéc ngoai
c6 dang ki (Registered Foreign Professional
Accountant - RFPA). Béi vai MRA vé hanh
nghé khao sat, cho dén nay maéi c6 Brunei va
Singapore ki két thoa thuan céng nhan 1an
nhau song phuong vé khao sat vao thang
11/2006. MRA vé du lich van dang trong
qua trinh trién khai cac hoat dong lién quan,
vi vay van chua c6 lao dong duoc cong nhan
theo MRA-TP.

Chinh vi vay, dé thac day ty do di chuyén
lao dong ASEAN, dudi goc d6 khoa hoc,
mot sb giai phap duoc khuyén nghi nhu sau:

Mot la cac van kién hién hanh cua
ASEAN vé ty do di chuyén lao dong can
quy dinh r rang vé co ché thyc thi va giam
sat thyc thi nghia vu ddi véi cac quéc gia

(23). ASEAN Chartered Professional Engineering
Coordinating  Committee,  http://acpecc.net/v2/
index.php, truy cap 04/02/2020.

(24). Fukunaga Y., tldd, p. 8.
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thanh vién. Bén canh d6, nang tinh phap li
cia cac van kién vé tu do di chuyén lao
dong bang cach ki két cac diéu wdc quéc té
thay vi cic tuyén bd, chuong trinh hanh
dong, ké hoach tong thé mang tinh khuyén
nghi nhu hién nay.

Hai 1a MRAs la moét trong nhiting bién
phép cét 16i thyc hién tu do di chuyén lao
dong ASEAN nhung duoc thiét ké theo
nhitng cach khong giéng nhau va tién trinh
thuc hién MRAs tuong d6i cham chap. Bé
MRAS tré thanh cdng cu hiéu qua hon, can
tap trung cai thién nang lyc thé ché qudc gia
va khu vyc phu trach vé thuc hién MRAS va
giam cac rao can duogc quy dinh trong phap
luat quéc gia d& NLD duogc thuan loi hon
trong tiép can thi truong lao dong qudc gia
thanh vién. Theo Dovelyn R.M and Guntur.
S tién trinh thuc hién MRAs khéng thé thyuc
hién dwoc néu trudc tién khdng xa Ii quy
dinh ciia phap luat quéc gia vé cac rao can
trong linh vuc lao d(f)ng.(zs) Bén canh do, dé
NLD trong cac nganh nghé duge huong loi
tir MRASs, can mé rong pham vi cac nganh
nghé dugc cdng nhan Ian nhau, dic biét 1a
nhitng nganh nghé ty do (Unregulated
professions). Hién tai, trong 08 MRAs chi ¢
01 MRA diéu chinh nganh nghé tuy do la
MRA vé hanh nghé du lich. Ngoai ra, MNP -
bién phap duoc trién khai dé thuc hién tu do
di chuyén lao dong ASEAN c6 méi quan hé
bd trg véi MRAs nhung duong nhu trong

(25). Dovelyn Rannveig Mendoza and Guntur
Sugiyarto, The long road ahead status report on the
implementation of the ASEAN mutual recognition
arrangements on professional services, Asian
Development Bank, Manila, Philippines, 2017, p.ix.
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cac van kién caa ASEAN, hai bié¢n phap trén
doc 1ap vai nhau. Vi du nhu cam két cua
cac qudc gia thanh vién trong MNP khdng
nhic téi cac linh vuc ma cac qudc gia ki
MRAs, vé tong thé muc do cam két trong
MNP con tuong ddi thép S0 v&i muc do tu
do hoa téng thé néi chung.®® Bai vay, trong
thoi gian téi ASEAN can ¢6 nhiing quy dinh
cu thé vé méi quan hé nay dé tao thuan loi
hon cho nhitng d6i twong thuéc pham vi diéu
chinh cia MRAs va MNP duoc di chuyén
trong khéi.

Ba la ddi tuong tu do di chuyén lao dong
hién nay chiém mot s6 luong nho trong tong
s6 lao dong di cu trong khu vuc Pong Nam
A, do vay, trong tuong lai ASEAN nén mo
rong d6i twong tu do di chuyén lao dong
bao gém nhém lao dong cé tay nghé trung
binh, lao dong tay nghé thap thdng qua day
nhanh tién do ki két Thoa thuan khung cong
nhan vé trinh do va ki niang nghé trong khu
vuc (Mutual Recognition of Skills - MRS).
Theo d6, NLD véi nhitng ki nang nhét dinh
sé dugc cong nhan ki nang trén co so tham
chiéu AQRF trong nhiing nganh nghé duoc
céng nhan. Théng qua qué trinh céng nhan
IAn nhau vé trinh do va ki niang nghé khu
vuc s& gop phan tao nén mot kénh quan I
lao dong nhap cu mot cach minh bach va an

toan hon®"./.

(26). Yoshifumi Fukunaga, Assessing the progress of
ASEAN MRAs on Professional Services, ERIA Discussion
Paper Series, 2015, p. 29.

(27). Recognition of skills and labour mobility in
ASEAN, https:/Amww.ilo.org/dyn/migpractice/migmain.
showPractice?p_lang=en&p_practice_id=98, truy cap
20/4/2020.
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