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THUC TRANG PHAP LUAT VE HOAT BONG BAU TU CHONG KHOAN
CUA NGAN HANG THUGNG MAI VA KIEN NGHI HOAN THIEN

NGUYEN THI THANH TU *
Tém tit: Hoat dong dau tw chimng khoan do ngdn hang thwong mai thiee hién c¢é déc thi riéng lién
quan dén rii ro. Theo quy dinh phap ludt Viét Nam hién hanh, ngdn hang thuwong mai co thé thuc hién
dau tw chitng khodn truec tiép mét cach han ché va hoat dong dau tw chimg khodn gidn tiép qua cdc
cong ti triee thude. Bdt cdp chii yéu trong phdp ludt vé hoat déng nay la sw thiéu quy dinh cu thé vé
diéu kién, gioi han trong thyc hién hoat dong dau tw chung khodn dan dén tinh trang so hitu chéo
trong hé thong, thiéu kiém sodt hoat déng cu thé... Trén co s¢ danh gid triec trang phdp ludt, bai viét
dira ra mét s6 kién nghi sira doi, bo sung phdp ludt hién hanh theo hwéng quan |i chét ché hon nhom
hoat déng nay nhi thiét lp co ché quan i riii ro chdt ché, siét chat diéu kién gép von, mua cé phan
thanh ldp cong ti chiing khodn, quy dinh vé mé hinh tap dodn tai chinh.
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STATUS QUO OF LEGAL PROVISIONS ON SECURITIES INVESTMENT ACTIVITIES OF
COMMECIAL BANKS AND RECOMMENDATIONS

Abstract: Risk is one of the characteristics of securities investment activities carried out by
commercial banks. Under the current law of Vietnam, a commercial bank may directly invest in
stocks with some limitations or make indirect securities investment activities through its subsidiaries.
Some inadequacies of the law on this issue are the lack of specific provisions on conditions and
limitations of securities investment activities which results in cross-ownership in the financial system
or insufficient control of specific activities, etc. The article, based on the assessment of the current
law, makes some specific recommendations for amending and supplementing the current towards a
more effective management of the mentioned activities, respectively establishing a strict risk management
mechanism, tightening the conditions for capital contribution and share purchase to establish
Securities companies, and supplementing provisions on "financial group”.

Keysword: Securities investment activities; recommendation; commercial bank
Received: Dec 20" 2019; Editing completed: June 25", 2020; Accepted for publication: Aug 30", 2020

* Tién si, Trudng Pai hoc Luat Ha Noi 1. Tinh chat rai ro va pham vi tham
E-mail: thanhtunguyen@hlu.edu.vn gia cia ngan hang thwong mai vao hoat

(1}. Nghién ctiru péy duoc thuc hién t‘ron‘g khuén khd dong diu tw chirng khosn

beé tai khoa hoc cap co sd: “Phap luat ve dau tu tai chinh :

cua ngan hang thuong mai - thuc trang va giai phap”, )

Truong Dai hoc Luat Ha Noi, 2019. hang thuong mai (NHTM) dugc hiéu 1a sy

Hoat dong dau tu ching khoan cta ngan
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tham gia cita NHTM mot cach tryc tiép va
gian tiép vao hoat dong kinh doanh ching
khoan (tu doanh) va mot sé hoat dong lién
quan ching khoan khic nhim thu loi
nhuan. Pham vi va tinh chét thuc hién hoat
dong dau tu chimg khoan cia NHTM hién
nay c6 su phan tach thanh cac xu hudng
khac nhau trén co s¢ danh gia tinh rai ro
cua hoat dong nay.

- Quan diém thtr nhét, hoat dong dau tu
chirg khoén ciia NHTM c6 tinh rti ro

Bai hoc tir cugc dai khung hoang kinh té
thé giéi 1929 - 1933 cho thay viéc cho phép
NHTM tham gia vao hoat dong dau tu chimg
khoan chira dung rui ro, do d6 can tach bach
hoat dong ngén hang 18i (core banking) cua
NHTM véi cac hoat dong dau tu chimg
khoan. Rui ro nay xuit phat tir vdn dé xung
dot loi ich (conflict of interest), sy an toan va
lanh manh ciia ngan hang ciing nhu hé thng
(bank safety and soundness).

Vé van dé xung dot loi ich, theo Joao
A.C Santos, “mot su xung dot loi ich ion tai
khi mot nguoi phuc vu hai hodc nhiéu bén va
c6 thé danh loi ich cao hon cho mét bén &
cung muc chi phl’”.(z) Khi cac NHTM véi
mong mudn mé rong hoat dong sang linh
vuc chung khoan, sy xung dot loi ich s€ ndy
sinh boi vi thé ciia chinh ngan hang voi tu
cach trung gian tai chinh, tirc nha tu van cho
nguoi gui tién hodc trong nhiéu truong hop
gitt vi tri nhu nha quan li quy uy thac. Sy

(2). Joao A.C Santos, Commercial Banks in the Securities
Business: A Review (Bank for International Settlements,
Basle, Switzeland), 1998, tr. 9 - 12, BIS working
papers No.56, https://www.academia.edu/10745432/
Commercial_Banks_in_the Securities Business A _
Review, truy cap 26/3/2020.
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xung dot loi ich c6 thé gia ting boi co hoi
clia ngan hang dé thyc hién cac giao dich véi
khach hang (ngan hang c6 thé gay ap luc véi
khéach hang vay tién budc phai mua dich vu
bdo 1anh phat hanh dudi sy de doa cua chi
phi tin dung ting hodc khong gia han han
mirc tin dung). Xung dot loi ich ciing co thé
gia tang boi “thong tin ndi bd” (internal
information), vi du: ngan hang c6 thé sir
dung thong tin bao mat ma ho c6 dugc khi
thuc hién cac hoat dong ching khoan hay
hoat dong ngan hang va cung cap hay tiét 1o
thong tin ndy mot cach tryc tiép hodc gian
tiép cho dbi thi canh tranh hodc s dung
thong tin lam loi thé kinh doanh.

Vé kha ning tac dong cua hoat dong dau
tw dén su an toan, lanh manh cua ngan hang
va ca hé thong, ngan hang ludn duoc xac dinh
1a chu thé c6 tiém luc tai chinh manh va tim
anh huong 16n dén nén kinh té, do do viéc
ngén hang tham gia vao hoat dong dau tu
chimg khoan (co tinh chat dai han va chua
dung rui ro nhat dinh) s& tic dong dén quéan 1i
dong tién ngan hang va viéc dam bao kha
ndng thanh todn cling nhu tinh thanh khoan.
Viéc ngan hang mua c6 phan tao 1ap cac cong
ti con, cong ti truc thude co thé tao nén mang
ludi va nguy co tac dong dén nén kinh té néu
hoat dong ngén hang hay tap doan thiéu quan
li rach roi. Truong hop nay dat ra ganh ndng
v6i chinh phu trong dam bao an toan hé théng
va phai thuc hién céc can thi€p tai chinh.

Quan diém ung ho su phan tich hoat
dong dau tu va hoat dong ngan hang truyén
théng do tinh chit rui ro cia nhom hoat dong
nay thé hién rd rang nhat bat dau tir sau
khung hoang kinh t& 1929 - 1933, khi Quéc
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hoi Hoa Ky thong qua Pao luat Glass -
Steagall.® Viéc phap luat thoi diém do6 cho
phép cac ngan hang duoc ty do thuc hién
hoat dong chimg khoan ma thiéu sy kiém
soat dd din dén nhimg hau qua ning né. Cu
thé, trong khoang thoi gian tir 1929 dén nim
1933, hon 4000 ngan hang tai Hoa Ky da
dong cira vinh vién, 1am anh hudng 16n dén
hang triéu nguoi gui tién va tao ra khoan 15
gin 400 triéu USD dén céc nha dau tu.®

- Quan diém thir hai, rai ro tir hoat dong
dau tu cia NHTM khong dang ké

Bén canh viéc gan hoat dong dau tu cia
ngan hang vai tinh rii ro, mot s6 nghién ciru
dua ra quan diém nguoc lai. Tabarrok® chi
ra rang mic du Pao luat Glass - Steagall tai
Hoa Ky nham gia ting mtc do an toan cia
hé théng ngan hang va giam xung dot loi ich,
tuy nhién, xung dot loi ich trén khong dang
ké. Tham chi, Macey khang dinh viéc ngin
cAm thuc hién hoat dong ngan hang dau tu
(chu yéu thuc hién céc hoat dong chung
khoén) s& gia ting rui ro tai cic NHTM. Ong
chi ra rang chimg khoén néi chung (bao gom
¢ phiéu va trai phiéu) c6 it rui ro hon tin
dung, dau tu vao chimg khoan 1a khoan dau
tu c6 tinh thanh khodn va dai chung cao.
Tinh thanh khoan nay giip cho céc ngan
hang d& can bang trang thai, dong thoi tinh

(3). Banking Act 1933, https://www.govinfo.gov/ app/
details/fUSCODE-2011-title12/USCODE-2011-title12-
chap3-subchapl-sec227, truy cap 30/3/2020.

(4). Historycal Timeline, https://www.fdic.gov/about/
history/timeline/1930s.html, truy cap ngay 27/7/2020.
(5). Tabarrok, A., “The Separation of Commercial and
Investment banking: the Morgans v. The Rockefellers”,
The Quarterly Jounrnal of Austraian Economics
vol.1/1988, tr. 6.
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dai chung cua hoat dong chung khoan lam
tang hi¢u qua hoat dong cua cac NHTM.®
Xuét phat t tinh dac thu, nhay cam
trong hoat dong dau tu chimg khoan cua
NHTM, phap luat vé hoat dong nay trén thé
gi6i hinh thanh cic xu hudng khac nhau: 1)
NHTM khong duogce thyc hién hoat dong dau
tu ching khoan, hoat dong ching khoan
duogc thye hién boi cac cong ti chuyén doanh
doc 1ap. Cac qudc gia ap dung mé hinh nay
¢6 thé ké dén 1a Hoa Ky (sau Pao luat Glass-
Steagall 1933), Han Qudc; 2) NHTM duoc
truc tiép hodc gian tiép thuc hién hoat dong
dau tu ching khoan. Theo d6, ngan hang cé
thé hoat dong trong ca linh vuc ching khoan
va bao hiém (m6 hinh da ning hoan toan), &p
dung & cac nude Bic Au, Ha Lan, Thuy Si,
Ao, tai chau A c¢6 An Do, Philippines...
Hodc ngan hang phai thanh 1ap cbng ti con -
cong ti ching khoan dé thuc hién cac hoat
dong dau tu ndy (md hinh da ning ban
phan), ap dung tai Anh, Canada, Australia.
Tai Viét Nam hién nay, do nhiing dac
thu cta nén tai chinh, muc tiéu quan i duoc
dit song hanh voi phét trién thi truong, mé
hinh ngén hang da ning ban phan dang duoc
ap dung. Cac NHTM tai Viét Nam phai
thanh 1ap cac cbng ti con, cong ti truc thude
dé thyc hién hoat dong kinh doanh ching
khoan, bén canh d6, NHTM cling dugc truc
tiép dau tu vao mot sb loai chung khoan trén
thi truong tién té. Nhu vay, theo phdp luat
Viét Nam, cac NHTM duoc thuc hién hoat
dong dau tu ching khoan dudi hai hinh thirc:

(6). Macey, J.R., M.W. Marr, and S.D. Young, “The
Glass - Steagall Act and the Rishkiness of Financial
Intermediaties”, Research in Law and Economics,
14/1991, tr. 19 - 30.
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1) dau tu gian tiép thong qua thanh lap hodc
mua lai ¢6ng ti con, cong ti lién két 1a cac
cdng ti ching khoan; 2) truc tiép thuc hién
hoat dong dau tu chung khoan.

2. Thuc trang phap luit vé hoat dong
diu tw chirng khoan ciia ngan hang thuwong
mai tai Viét Nam

2.1. Thuc trang phap luat vé hoat dong
dau tw chitng khodn truec tiép ciia ngdn hang
thwong mai

- Hoat dong dau tu vao co phiéu

Qua nghién ctru cho thiy, nhimg bat cap
chinh lién quan dén hoat dong dau tu cb
phiéu cta ngan hang nam & tinh trang so hiru
chéo, thao tung trong hé théng hodc thi
truong, quan |i dong tién cua ngan hang. Do
d6, han ché hoic kiém soat tinh trang trén 1a
mot trong nhiing muc ti€u quan trong trong
quan |i hoat dong dau tu c6 phiéu cua
NHTM. Huéng dén muc tiéu do, phap luat
ngan hang Viét Nam da xac 1ap céac bién
phap bao dam nhat dinh dbi véi hoat dong
dau tu c6 phiéu cia NHTM nhu quy dinh
ngudn von (phai str dung von diéu 1é va quy
du tri¥), giéi han mirc von dau tu, truong hop
khong dugc dau tu. Vi du: vé gidi han dau tu
¢ phan hodc gop von cua NHTM, theo quy
dinh cong ti con, cong ti lién két cia NHTM
khong duge s¢ hitu qua 11% vén diéu 1é cia
doanh nghiép nhan vén gop. Ti 1& nay nhin
chung pht hop véi quy dinh nhiéu quéc gia
nhu Théi Lan,” Singapore (quy dinh “cd
phan 16n” - major stake, khong vuot qua

(7). Luat T6 chirc kinh doanh tai chinh (Financial
Institution Business Act) Thai Lan (B.E 2551), Phan
33, 34, https://www.bot.or.th/English/AboutBOT/ Laws
AndRegulations/Site Assets/Law_E?24 _Institution_Sep
2011.pdf.
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10% tong sb c6 phiéu phat hanh hodc kiém
soat hon 10% quyén biéu quyét trong cong
ti).® V& truong hop khong duge dlu tu,
NHTM khéng dwoc dau tu cd phiéu cua
doanh nghiép, t6 chirc tin dung (TCTD) khac
1a c6 dong, thanh vién gép vbn cua chinh
TCTD d6.”) Quy dinh nay dugc mé rong dbi
v6i chinh cac cbng ti con, cong ti lién két
cia TCTD.“Y Nhom quy dinh nay phu hop
voi quy dinh tai Luat Doanh nghi¢p ndm
2014™ va co ¥ nghia rat 16n trong linh vuc
ngan hang nham loai bo dwoc hinh thic s¢
hitu chong chéo, dic biét 1a so hiru chong
chéo gian don, tirc chu thé cua sé hitu chéo
chi gdm hai cong ti.

Mic du, phap luat da xac lap mot sé quy
dinh dam bao d6i v6i hoat dong dau tu cb
phiéu cia NHTM, tuy nhién, qua nghién ciru
cho thdy, cic quy dinh trén chua du kiém
soat tinh trang s& hitu chéo, thao tung giao
dich trong h¢ thong ngan hang, cu thé: Mgt
|&a NHNN chua thé quan i duoc viée dau tu
gian tiép ctia ngan hang nham tranh céc gidi
han vé mirc vén dau tu. Thong qua cac
khoan dau tu trai phiéu va cac khoan uy thac
dau tu mot cach truc tiép hodc gian tiép qua
céc cong ti lién két hodc ca nhan, cac ngan
hang -bén dau tu van co thé kiém soat duoc
cac doanh nghiép, cac du an va ké ca cac

(8). Luat Ngan hang Singapore (Banking Act 1970)
sira d6i nam 2008, Picu 32, https://sso.agc.gov.sg/
Act/BA1970, truy cap 30/3/2020.

(9). Khoan 5 Piéu 129 Luat Cac TCTD niam 2010;
Nghi dinh s 93/2017/NB-CP ngay 07/8/2017 cua
Chinh pha vé ché do tai chinh ddi véi td chuc tin
dung, chi nhanh ngén hang nudc ngoai; Piéu 10
Thong tu sb 22/2019/TT-NHNN.

(10). Piéu 135 Luat Cac TCTD nim 2010.

(11). Didu 189 Lu4t Doanh nghiép nim 2014.
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ngan hang nho khac. Pién hinh cho “quan hé
duong vong” nay 1a quan hé gép vén giira
NHTM cb phan A Chau (ACB) véi cac ngin
hang khac trong hé thong: NHTM c6 phéan
Pai A, NHTM c6 phan Kién Long va
NHTM c6 phan Viét Nam - Thuong Tin
(VietBank) thoi diém nim 2012, thong qua
cac cbng ti con va thanh vién gitr vai tro
quan trong trong ACB, ACB di gian tiép
nam gitr s6 c6 phiéu 16n trong cac ngan hang
ké trén, sau d6 thong qua cac cong ti lién
quan thuc hi¢n dau tu, gop von, thuc hién
giao dich tién gui, tin dung véi cac ngin
hang nay. Hai la quy dinh truong hgp khong
duoc dau tu chi quan li duoc & bé ndi, con
thuc t& nhiéu doanh nghiép “lach luat” bang
cach dau tu vong vo nhiéu cap sau d6 quay
trg lai NHTM, két qua 1a khong thé x0a bo
duoc cac dang thirc s¢ hitu chong chéo phirc
tap hon trén thyc té nhu s hitu vong tron, s
hiru mang lu6i.*? Nhu vay, 10 rang muyc tiéu
quan Ii chua thyuc su dat dwoc hiéu qua.

- Hoat dong dau tu vao cac chimg khoan
khéc (trai phiéu, tin phiéu...)

Vé pham vi, phap luat di quy dinh quyén
va pham vi cua NHTM thuc hién dau tu vao
mot s6 loai chimg hodn ngoai c¢6 phiéu ma
ngan hang duoc kinh doanh. Tur Luat cic
TCTD nam 1997 khi thi truong ching khoan
chua chinh thtc thanh 14p, Diéu 70 Luat cac

(12). Vi Thanh Ty Anh, Tran Thi Qué Giang,
Nguyén Ptrc Mau, Pinh Cong Khai, Nguyén Xuan
Thanh, D& Thién Anh Tuén, S¢ hitu chong chéo giita
cac té chire tin dung va tap doan kinh té Viét Nam:
Panh gid va cdc khuyén nghi thé ché, Tai liéu nghién
ctru ciia Uy ban Kinh t& ciia Qudc hoi va UNDP tai
Viét Nam, https://fsppm.fulbright.edu.vn/documents/
3F87CC5DDFF75828B8B853EB505F810B.pdf, truy
cap 30/3/2020, tr. 30 - 32.
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TCTD quy dinh viéc tham gia thi truong tién
t€ cua TCTD. bén Luat Cac TCTD nam
2010, ndi dung nay dugc cu thé tai Diéu 104,
theo d6, ddi twgng ma cac TCTD duoc phép
mua ban duoc liét ké chi tiét, bao gdm cong
cu chuyén nhu:o’ng,(lg) trai phiéu Chinh phuo,
tin phiéu kho bac, tin phiéu Ngan hang nha
nudc va cic gidy to c6 gia khac trén thi
truong tién té.

Qua danh gia thuc tién thi truong, vin dé
con ton tai trong quy dinh lién quan dén hoat
dong dau tu chimg khoan khac nay thé hién
trong ndi dung va hoat dong trién khai quy
dinh vé gi6i han hay hudng dan vé ké toan
chua thyc sy day du va rd rang dan dén kho
khin trong cong tac quan li, cu thé:

Mot la quy dinh gidi han trong hoat dong
dau tu ching khoén tryuc tiép cua cac NHTM
chua diy du. Mic du quy dinh nhiéu loai
chtng khoan dugc phép dau tu, song phép
ludt hién nay chi dat ra giéi han ddi voi hoat
dong mua ban trai phiéu ctua doanh nghiép.
Theo quy dinh tai Thong tu sb 22/2016/TT-
NHNN ngay 30/6/2016 cta Ngan hang nha
nudc quy dinh viéc TCTD, chi nhanh ngan
hang nudc ngoai mua trii phiéu doanh
nghiép (stra d6i, b sung tai Thong tu sd
15/2018/TT-NHNN ngay 18/6/2018 quy
dinh TCTD, chi nhanh ngan hang nudc
ngoai mua trai phiéu doanh nghiép), cic chu
thé nay phai thiét 1ap hé thong kiém soat noi
bd, xép hang doanh nghiép phat hanh trai

(13). Cong cu chuyén nhugng theo khoan 1 Piéu 4
Ludt Cong cu chuyén nhuong nim 2005 quy dinh:
“Céng cu chuyén nhwong la gidy to ¢6 gid ghi nhén
lénh thanh todan hodc cam két thanh todn khong diéu
kién mét sé tién xac dinh vao mét thoi diém nhdt dinh
(héi phiéu doi ng, héi phiéu nhdn no)”.

71


https://fsppm.fulbright.edu.vn/documents/%203F87CC5DDFF75828B8B853EB505F810B.pdf
https://fsppm.fulbright.edu.vn/documents/%203F87CC5DDFF75828B8B853EB505F810B.pdf

NGHIEN CUU - TRAO POI

phiéu va ban hanh quy dinh noi bo...*

Trong khi d6, d6i véi cac ching khoan khac,
phap luat khong c6 quy dinh diéu kién hay
giéi han nao, quy dinh xac dinh hé sb rui ro
dbi voi mot s loai chimng khoan ciing chua
rd rang. Pat ndi dung nay trong su tuong
quan trén thi truong c6 thé thay day 1a mot
trong nhitng bat cap can duoc xem xét, trong
khi hoat dong dau tu ching khoan cua cac
cong ti chimg khoan dugc quy dinh vé diéu
kién (Vén, nhan sy véi yéu ciu vé chuyén
mon nghiép vu, co s¢ vat chit. . .)(15) va chiu
su kiém soat ciia co quan quan li chuyén
nganh vé chimg khoan thi hoat dong kinh
doanh chimg khoan truc tiép ciia cic ngan
hang khong dugc quy dinh vé diéu kién hay
giéi han. Piéu nay c6 thé tao nén rui ro trong
quan li tai chinh va hoat dong ngan hang.

Hai & quy dinh vé ké toan, tai chinh dbi
v6i hoat dong dau tu chting khoan chua chi
tiét va cu thé. Theo quy dinh, viéc hach toan
va trinh bay cac dbi tuong nay dugc hudng
dan tai Quyét dinh s6 479/2004/QD-NHNN
ngay 29/4/2003 ctua Théng doc Ngan hang
nha nuéc vé viéc ban hanh hé théng tai
khoan ké toan cac TCTD va Quyét dinh sb
16/2007/QD-NHNN ngay 18/4/2007 cua
Thong ddc Ngan hang nha nudc vé hé thong
tai khoan ké toan cua TCTD."® V& co ban,
thuat nglr sir dung trong céc van ban nay kha
phii hop vé6i chuan muc ké toan qubc té s6

(14). Piéu 3 Thong tu s6 22/2016/TT-NHNN.

(15). Nghi dinh sb 86/2016/ND-CP ngay 01/7/2016
ctia Chinh phu quy dinh vé diéu kién dau tu, kinh
doanh ching khoan.

(16). Pugc stra ddi bd sung tai Thong tw s6 22/2017/
TT-NHNN, Théng tu sé 49/2014/TT-NHNN, Thong
tu s6 10/2014/TT-NHNN vé sira ddi, bd sung mot sb
tai khoan trong hé théng tai khoan ciia TCTD.
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39 (IAS 39) - cong cu tai chinh - xé&c dinh
gia tri’? (dwoc thay thé bsi IFRS nim
2014). Tuy nhién, c4c quyét dinh trén khong
dé cap mot cach cu thé va rd rang cac diu
hiéu nhan biét dé phan loai céc tai san nay va
phuong phdp do luong cling nhu trinh bay
trén bao cédo tai chinh. Quyét dinh sd
497/2004/Qb-NHNN da phan chia chung
khodn mua vao thanh ba loai: chirng khoan
ng, ching khoan vén, chting khoan kinh
doanh khac (tai khoan 141, 142, 148) va du
phong rai ro chimg khoan (tai khoan 149)
v6oi muc dich phan anh gia tri chung khoan
TCTD mua vao, ban ra dé hudng chénh léch
gid. Tuy nhién, viéc hach toan va trinh bay
lai chi chu trong dén céach phan loai thanh
chung khoén no va chimg khoan vén, khong
c6 su phan biét trong hach todn cu thé hon
muc dich nim giir chimg khoan nhu giita
chting khoan no giit dén ddo han va chuing
khoan no sin sang dé ban. Day 1a van dé can
xem x€t hoan thién trong thoi gian té1, boi
viéc phan loai ding ddn céc tai san tai chinh
ndi chung va cac chimg khoan ndi riéng la
tién dé quan trong cho qua trinh ghi nhan, do
ludng va trinh bay trén bao cao tai chinh céc
NHTM nhiam dam béo tinh minh bach cua
théng tin.

2.2. Thuc trang phap ludt vé hoat dong
dau tw chitng khodn gian tiép cia ngan hang
thwong mai

Thir nhdt, diéu kién va tha tuc thanh 1ap,
mua lai cdng ti con, cdng ti lién két 1a cong ti
chung khoan

(17). 1AS 39 Finalcail InstrumentsL Revognition and
measurement, https://www.ifrs.org/issued-standards/
list-of-standards/ias-39-financial-instruments-recogni
tion-and-measurement/, truy cap 28/3/2020.

TAP CHIi LUAT HOC SO 4/2020


https://www.ifrs.org/issued-standards/%20list-of-standards/ias-39-financial-instruments-recogni%20tion-and-measurement/
https://www.ifrs.org/issued-standards/%20list-of-standards/ias-39-financial-instruments-recogni%20tion-and-measurement/
https://www.ifrs.org/issued-standards/%20list-of-standards/ias-39-financial-instruments-recogni%20tion-and-measurement/

Nhin chung, cac quy dinh vé diéu kién
gop von, mua cb phan cia NHTM véi cong
ti chirng khoan da dam bao dugc y nghia du
phong han ché rui ro, tao 1ap duoc b loc
“ddu vao”. Bén canh d6 cling tao co ché
khuyén khich dugc cac NHTM tham gia vao
hoat dong ching khoan, tao dong luc cho su
phat trién thi truong chimg khoan.

Thuc té thi trudng cho thiy, cic ngan
hang d3 tham gia rat tich cuc vao giai doan
dau hinh thanh va phat trién thi truong
ching khoan. Trong nhitng nim dau, sb
lugng cac cong ti ching khoan tang nhanh
chong, trong dd, céng ti chung khoan do
NHTM thanh 1ap hodc giit ¢6 phan chi phdi
tuong d6i 16n v6i muc von diéu 1& kha cao,
tao diéu kién va gop phan khong nho vao su
phat trién thi truong chung khoan. Theo
thong ké, tinh dén cubi nam 2016, tai Viét
Nam hién c6 98 cong ti chiing khoan dang
hoat dong, trong d6 c6 gan 20 cbng ti la céc
cdng ti con hodc cdng ti lién két cua cac
ngan hang (trong tong sé 35 NHTM trén thi
truong), chiém trén 20% tong s6 cac cong ti
chung khoan® tai thi truong Viét Nam,
trong d6 cha yéu cac cdng ti chung khoan
dan dau vé mirc von cua thi trudng.

Bén canh nhimng wu diém, cac quy dinh
vé diéu kién va thu tuc thanh 1ap, mua lai
cong ti con, cong ti lién két 1a cong ti chimg
khoan ciing ddt ra mot s6 van dé trong quan
Ii thi truong. Cudc khing hoang kinh té toan
cAu nam 2008 d3 lam bdc 16 nhiing dau hiéu
yéu kém cua nén tai chinh Viét Nam, dic

(18). Uy ban Giam st tai chinh qudc gia, Béo céo
tong quan thi truong tai chinh nam 2016, tr. 41,
http://nfsc.gov.vn/vi/bao-cao-giam-sat/bao-cao-tong-
quan-thi-truong-tai-chinh-2016/, truy cap 28/3/2020.
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biét trong linh vyc chimg khoan. Sé luong
cong ti chung khoan tang qua nhanh so voi
nhu cdu thi truong®™ va bit dau thé hién
nhitng diém yéu trong hoat dong. Co6 nhimng
thoi diém (ndm 2011) t6i gan 60% cong ti
chtg khoan (56/105 cong ti) thua 13, trong
d6 c6 ca cac cong ti do ngan hang thanh
1ap.“? Pidu nay 13 rang c¢6 tac dong dén hoat
dong cua “ngan hang me” noéi riéng va hé
thong tai chinh néi chung.

Nhitng bt cap phan anh qua thi truong
cho thay can thiét phai co nhimng thay doi
trong quan i hoat dong cta cha thé kinh
doanh ching khoan va ngan hang. Xem xét
cac quy dinh diéu chinh van dé nay co thé
thdy mic du quy dinh diéu kién thanh lap
hodc mua lai da xéac 1ap duoc cac chi tiéu tai
chinh nhung diéu kién twong ddi don gian.
Véi quy dinh “khong dang trong tinh trang
kiém sodt hoat dong, kiém soat dac biét hodc
cdc tinh trang canh bao khac”, hoat dong
kinh doanh phai c6 lai trong hai (02) ndm

(19). Trung Qudc c6 khoang trén 100 triéu tai khoan,
tuong duong v6i khoang 8% dan sb nhung s lwong
cong ti ching khoan ciing chi bang Viét Nam; thi
truong chiing khoan Thai Lan vdi quy mo khoang
100 ti USD, gia tri giao dich binh quan/phién khoang
400 triéu USD nhung chi c6 gan 40 cong ti chiing
khoan; Singapore chi c6 26 cong ti chimg khoan,
Malaysia c6 33 cong ti chimg khoan. Theo Tran Thi
Xuan Anh, “Thuc trang hoat dong va su can thiét tai
céu triic khdi cong ti ching khoan” https://www.
sbv.gov.vn/webcenter/contentattachfile/idcplg?dDoc
Name=SBV281786&filename=283554.pdf, truy cép
30/3/2020.

(20). Uy ban Chirng khoan nha nudc, Bdo cdo thuong
nién nam 2016, tr. 40, http://www.ssc.gov.vn/ubck/
ShowProperty?nodeld=/UCMServer/APPSSCGOVV
N162114973//idcPrimaryFile&revision=latestreleased
truy cap 28/3/2020.
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lién trudc, khong c6 16 luy ké dén thoi diém
gop vén...#V chua du dam bao kha nang tai
chinh ctia ngan hang. Trong khi ngudn vén
dé thanh 1ap cbng ti chimg khoan v&i hoat
dong tu doanh 1a 50 ti ddng®? (giam tir murc
100 ti ddng), chua ké, cong ti ching khoan
thuong duoc thanh 1ap véi sé vén 16n hon
nhiéu do thyc hién céc hoat dong kinh doanh
chung khoan khac nhu bao lanh phat hanh, ty
doanh. Nhu vay, ¢ day cac ngan hang dang co
loi thé 16n khi tiép can cac cong ti ching
khoan da ton tai dé xac lap so hitu thay vi
thanh 14p mé&i. Quy dinh nay c6 thé dugc li
giai bdi vai tro cia ngan hang trong sy phat
trién cua thi trudng tai chinh ndi chung, trong
do6 o thi truong chung khoan. Khi thi truong
chung khoan Viét Nam ¢ giai doan so khai,
yéu cau tao 1ap thi truong duoc dit ra, do d6
cling |i giai cho quy dinh theo hudng khuyén
khich cac chu thé tham gia thi truong, trong
d6 dic biét 1a chu thé c6 tiém luc tai chinh,
chuyén mon va uy tin nhu ngan hang. Song
cho dén nay, khi thi trudng chimg khoan da
¢6 nhitng budc phét trién nhat dinh, hon nita,
xét vé ban chét thi truong nay véi tinh dai
han va rui ro tiém an nhat dinh, 10 rang can
c6 su xem xét lai theo hudng quan li chat
ché hon sy tham gia cuia NHTM vao thi
truong chimg khoan thong qua viéc gop von,
mua c6 vao cac cong ti chimg khoan.

Thir hai, gidi han phai dam bao trong
quan hé gitra ngan hang thuong mai va cong
ti con, cdng ti lién két trong hoat dong dau tu
ching khoan di cé nhiéu thay doi tich cuc
song chua thyc sy dugc dam bao.

(21). Biéu 13 Nghi dinh s6 151/2018/ND-CP.
(22). Piéu 13 Nghi dinh s6 151/2018/ND-CP.
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Qua xem xét cac quy dinh vé giéi han
phai dam bao trong quan hé gitta NHTM va
cong ti con, cong ti lién két 1a cong ti ching
khoan tai Viét Nam thoi gian qua c6 thé
thdy, tinh than trong quan i thi trudng ngan
hang gin day (tr sau Thong tu sb
36/2014/TT-NHNN) la siét chat quan Ii
ngudn vén tir ngdn hang vao hoat dong kinh
doanh chimg khoan ndi chung va vbn tir
ngén hang vao cac cong ti chirng khoan noi
riéng, tranh tai trg von giita cong ti me, cong
ti tryc thudc va céac giao dich c¢6 nguy co
cling nhu dam bao an toan von cho NHTM.
Thong tu s6 36/2014/TT-NHNN truéc day
va Thong tu s6 22/2019/TT-NHNN da dit ra
cic quy dinh cu thé va 1 rang trong quan li
ngudn von tir ngan hang tdi thi truong chimg
khoan va voi cong ti con, cong ti lién két noi
riéng. Cu thé, cac ngan hang khong dugc cap
tin dung cho doanh nghiép hoat dong trong
linh vyuc chimg khoan ma NHTM nim quyén
kiém soat,® tirc cac cong ti chung khoan
con khong thé tiép can vén tir ngan hang me.
“NHTM khéng duwoc cdp tin dung, uy thac
cho ¢ong ti con, cdng ti lién két cia chinh
NHTM dé dau tw, kinh doanh c6 phiéu hodc
cho vay d@é dau tw, kinh doanh cé phiéu”.*"
Véi nhiing truong hop ngan hang gop von
thanh 1ap cbng ti chung khoan ma ti 1€ gop
vuot 25% von diéu 1é cua cong ti, phan gop
von d6 s& bi trir vao von tr co ctia ngan hang
khi tinh ti 1& an toan téi thiéu.

Quy dinh theo hudng chat ché hon trong
quéan li hoat dong trong hé thong ngan hang
rd rang la can thiét va hoan toan ding dan

(23). Khoan 4 Diéu 126 Luat Cac TCTD nam 2010.
(24). Khoan 4 Diéu 14 Thong tu s6 36/2014/TT-NHNN;
Diéu 18, Piéu 19 Thong tw s6 22/2019/TT-NHNN.
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trong bdi canh thi truong tai chinh ¢ nhiéu
bién dong véi cac dau hiéu khong t6t cua ca
linh vuc ngan hang va linh vuc chung khoan.
Tuy nhién, day van 1a nhitng giai phap mang
tinh “tam thoi”, giai quyét van dé phat sinh.
Pé dam bao an toan trong hoat dong ngan
hang, can thiét hoan thién quy dinh vé chi
tiéu an toan tai chinh, tiép can phu hop hon
v6i thong 18 qudc té nhu tiéu chuin Basel.®
Xét trén toan hé thdng, cac chi tiéu nay dam
bdo an toan cho hoat dong ngan hang va h¢
thdng; xét trong quan |i hoat dong dau tu
ching khoén ctia ngan hang thi chi s6 hd trg
thuc hién hoat dong giam sat ddi voi hoat
dong dau tu ching khoan ngan hang nhu sau:

Déi véi nhém chi tiéu gidm sat tuan tha:
1) ti 1& an toan vén tdi thiéu (CAR), hd tro
xac dinh vén dau tu ching khoan nhu thé
nao; gia tri thuc cua von diéu 18/vén phap
dinh va chi s6 tai san c6 tinh thanh khoan
cao/tong ng phai tra: phan anh muc dy triy
thanh khoan nhiam dép mg cic nhu cau chi
tra dén han va nhu cau rit tién phét sinh ngoai
du kién TCTD; 2) ti 1¢ du tu trai phiéu chinh
phii so v&i ngudn von ngin han binh quan:
han ché sir dung v6n ngin han dau tu vao tai
san trung, dai han gay mat can d6i vé ki han
ngudn von, sir dung vén. P6i véi nhom chi
tidu gidm sat rai ro: cac chi s giam sat hiéu
qua hoat dong, kha ning sinh 15i hay chi s6
lgi nhuan tr hoat dong dau tu ching

(25). Tinh dén dau nim 2019, Viét Nam c6 5 ngén
hang dat chuén Basel II, trong d6 4/5 1a ngan hang
nam trong danh sach 10 ngan hang thuc hién thi diém
theo lua chon ciia NHNN tir nam 2014 bao gém:
NHTM C$ phin ngoai thuong Viét Nam (Vietcombank),
NHTM C6 phan quéc té (VIB), NHTM C6 phan quan
d6i (MB), NHTM Cb phan Viét Nam Thinh Vuong
(VPBank) va NHTM C6 phén Tién Phong (TP Bank).
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kho&n/lgi nhuan rong phan anh dugc hiéu qua
hoat dong dau tu chimg khoan cta ngan
hang, tir 46 xem xét can nhic muc d6 va quy
md thyuc hién hoat ddng cua tirng ngan hang.

3. Kién nghi hoan thién phap luit vé
hoat dong diu tw chirng khoan ciia ngan
hang thwong mai

Thir nhat, bd sung quy dinh gidi han va
tang cuong quan i trong hoat dong dau tu
ching khoan cua TCTD

Ciing gidng nhu tin dung, mot khoan dau
tu chung khoan can thiét phai tuan thu cac
md hinh quan Ii dé tang cuong cac chdt kiém
soat nham han ché rui ro. Boi vay, can dit ra
cac quy dinh nham gia ting trach nhiém cua
NHTM trong viéc kiém soat muc dich dau tu
chiang khoan. Mot sb giai phap can xem xét
nhu sau:

- Ban hanh yéu cau thiét 1ap co ché quan
If rai ro chat ché ddi voi tat ca hoat dong
mua ban céc loai chung khoan. Hién nay,
phép luat ngan hang xac lap quyén mua bén
ching khoan caa NHTM kha rong, tuy nhién
quy dinh chua cu thé, chu yéu tap trung vao
hoat dong lién quan dén co phiéu va tréi
phiéu. Mic du thuc té hién nay, hoat dong
dau tu cia NHTM thuc hién chu yéu tap
trung vao dau tu trai phiéu (trai phiéu duoc
chinh pha bao 14nh thanh toén, trai phiéu
doanh nghiép, trai phiéu cia TCTD phat
hanh) song chi tap trung quy dinh cac gidi
han va bién phap bao dam di véi loai ching
khoan nay la chua phu hgp. Boi I€, quy dinh
trong Luat Cac TCTD hién hanh xac dinh
quyén dau tu ching khoan cua NHTM rat
rong, gdm ca chimg khoan khac khéng dugc
liet ké. Xét trén tinh chét rai ro caa chung
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khoan, noi dung nay ciing phat sinh van d¢,
boi trai phiéu chinh pha hay trai phiéu do
TCTD phat hanh c6 d¢ rai ro nhin chung
thap hon cac chang khoan von.

- Cac NHTM céan quan Ii chat chg, xay
dung md hinh, dao tao chuyén sau vé phan
tich, giam sat chat lwong va co cdu danh muc
chung khoan; dé xuét cac bién phap quan Ii
danh muc chang khoén, cac bién phép va
danh muc nay phai duoc trinh cip c6 tham
quyén phé duyaét.

La mot trong cac hoat dong kinh doanh
ctia ngan hang nén vé mat quan Ii rai ro, hoat
dong dau tu chiing khoan cia NHTM thuc
hién kiém soat trude, trong va sau dau tu.
Thong thuong, trung tdm kinh doanh thyc
hién chac nang kiém soét lan dau, tiép theo
d6 1a khoi quan i rai ro va phong kiém toan
noi bo gitr vai trd “tuyén phong thu cudi
cung”. Nhu vay, dé hoat dong quan Ii duoc
nang cao hiéu qua, dao tao can bo co trinh
bo chuyén mén, kién thirc dau tu va xay
dung danh muc ching khoan véi tiéu chi
danh gia mac do rui ro 1a can thiét, lam co
s& quyét dinh va kiém soéat rai ro. Hién nay,
Dy thao Thong tu sira d6i Thong tu sb
13/2018/TT-NHNN ngay 15/8/2018 quy
dinh vé hé théng kiém soat noi bo cua
NHTM, chi nhanh ngan hang nudc ngoai da
quy dinh vé “sd kinh doanh”. “S6 kinh
doanh” 1a danh muc ghi nhan céac trang thai
cua giao dich kinh doanh cuta ngén hang,
trong d6 bao gdm hoat dong chimng khoan.
Sy chi tiét hoa “sé kinh doanh” nay cua
NHTM ciing s& 1a giai phap hiéu qua nham
quan li hoat dong mua ban ching khoédn va
hoat dong kinh doanh khac cia NHTM.

76

Thir hai, bd sung quy dinh vé “mé hinh
tap doan tai chinh” nham quan |i hoat dong
cua NHTM va hé théng cac cong ti truc thudc

Viéc cac NHTM thyc hién dau tu co
phiéu théng qua hoat dong gop von, mua cb
phan, dic biét thanh lp cac cong ti chimg
khoén va ca doanh nghiép bao hiém truc
thudc da va dang lam phat sinh mot s6 hé
qua khong tich cuc dbi v6i hoat dong cua
cac ngan hang va nén kinh té. Cu thé, tinh
trang s& hiru chéo gilra cac ngan hang va
cong ti con, cong ti lién két, cac giao dich
kho kiém soat giira cac cong ti c6 mbi quan
hé so hitu... Trudc thyc trang nay, trén co sd
danh gia xu hudng phat trién tai chinh va
phap 1i trén thé gidi cho thiy viéc xay dung,
bd sung quy dinh phap luat nhiam quan Ii
nhom céc cong ti trong linh vuc tai chinh -
tap doan tai chinh tai Viét Nam la can thiét
bo1 nhitng 1i do sau:

Mot la tao lap co s& dé kiém soat hoat
dong cia NHTM va hé théng cac cong ti
tryc thudc: Quan diém nay ciing dong thoi
dua trén danh gia truc trang phap luat Viét
Nam. Hién nay, Ludt Doanh nghiép Viét
Nam 2014 d3 quy dinh cu thé vin dé tap
doan kinh té, nhu vay, viéc dua vao Luat
khai niém tap doan tai chinh - ngan hang la
hoan toan phu hop, dap tng dugc sy phat
trién ctia nganh ngan hang, sy 16n manh va
tinh canh tranh cua ngan hang trong nudc
trude cac tap doan tai chinh-ngéan hang trén
thé gi6i d3a va dang kinh doanh trén thi
truong Viét Nam va khu vuc.

Hai 14 phu hop véi xu huéng cua thé
gioi: Linh vyc tai chinh-ngdn hang c6 nét
dac trung chuyén nganh va tinh nhay cam
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cao, muc do anh huong rat 1on dén nén kinh
té va cong chung, dic biét, xu huéng phat
trién cac ngan hang da nganh c6 quy mé von
16n, tdm anh huong rong. Vin d& “qua 16n
dé sup d6” (too big too fail -sy phat trién quy
mo cong ty & muc qua 16n c6 kha nang gay
tac hai cho toan bd nén kinh té) dang ngay
cang trd thanh van dé quan ngai ma co quan
quan li Viét Nam can xem xét. Vi xu hudng
phat trién ham chira nguy co rii ro nay, rd
rang sy diéu chinh chung trong phap luat
doanh nghiép chua thé tao duoc co sd phap
li day du dé quan li, giam sat toan bo cac ndi
dung lién quan dén hoat dong cua tp doan
tai chinh ngin hang, dac biét 1a viéc thuc
hién kiém soat va han ché rai ro hé théng.
Céc nudc nhu Nhat Ban, Canada, Hoa Ky déu
ban hanh quy dinh cu thé vé mé hinh nay.®

Ba la thong nhit cic quy dinh hién hanh
lién quan dén hoat dong cia cac TCTD ndi
chung va NHTM, cu thé: Hién nay Luat cic
TCTD va céac vin ban huéng dan thi hanh
cho phép NHTM duogc thanh 1ap cac cong ti
truc thudc dé kinh doanh trong linh vuc cho
thué tai chinh, tai chinh, bao hiém, kiéu héi,
quan li tai san, chimg khoan, quy dau tu, gop
von, lién doanh lién két voi cac dinh ché tai
chinh, cbng ti hoat dong phi tai chinh khac

(26). - Phan VX Dao luat Ngan hang Canada -Substantial

Investments - Banks and Bank holding Companies,

10/2013, https://laws.justice.gc.ca/eng/regulations/

SOR-2010-239/index.html, truy cap 29/3/20120.

- Chuong V Dao luat Ngan hang Nhat Ban-Bank of
Japan Act, http://www.japaneselawtranslation.go.
jp/law/detail_main?re=01&vm=02&id=92, truy cap
29/3/2020.

- Dao luat Cong ti s¢ hiru ngdn hang — Bank Holding
Company Act Hoa Ky nam 1956, https://www. fdic.
gov/regulations/laws/rules/6000-1880.html, truy cép
29/3/2020.
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dé tao ra hang loat cong ti con, cdng ti chau,
cong ti lién két. Bén canh d6, cac quy dinh
trong Luat Canh tranh (co ché tip trung kinh
té, kiém soat doc quyén), Luat Ching khoan
(co ché gop vbn, mua cb phan), Luat Pau tu
(co ché dau tu dudi hinh thirc sap nhap, hop
nhit...) dd tao ra khudén khd phap i cho
phép cac TCTD duoc gop von, mua ban, sap
nhap, hop nhat véi cac ngan hang khac, duoc
dau tu, gop von vao trong cac td chirc phi tai
chinh khac.

V& noi dung, quy dinh vé tap doan tai
chinh-ngan hang khi xay dung can dé cap
dén mot s van dé co ban nhu sau: dinh nghia
tap doan tai chinh ngan hang; pham vi hoat
dong cua tap doan tai chinh-ngan hang; gioi
han hoat dong, quan 1i gitra cOng ti me va cac
cbng ti truc thudc; cac bién phap bao dam an
toan, lanh manh hoat dong gitra cac cong ti;
cic ché d¢ béo céo tai chinh, kiém toan, bao
cdo thong tin; hoat dong quan li, gidm st cua
NHNN va co quan quan li khac...

Thir ba, stta d6i, bo sung mot s6 quy
dinh diéu chinh hoat déng dau tu chung
khoan khac cia NHTM

Mot la quy dinh r0 loai chung khoan
dugc phép thuc hién hoat dong mua ban cia
ngan hang va TCTD noi chung. Piéu 104
Luat Cac TCTD nam 2010, stra d6i, bd sung
nim 2017 quy dinh vé viéc tham gia thi
truong tién t& cua TCTD, can thiét co diéu
khoan riéng quy dinh vé pham vi thuc hién
cac giao dich lién quan dén chimg khoan va
gidy td co gia khac ciia TCTD, dic biét xac
dinh rd céc loai ching khoan ma TCTD
duoc phép thuc hién giao dich.

Hai la stra d6i, bd sung quy dinh lién
quan dén hé théng ké toan, tai chinh ngan
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hang. B6 sung quy dinh vé& ddu hiéu nhan
biét dé phan loai tai san la chung khoan, dac
biét ddu hiéu vé kha ning tai chinh va tiéu
chi tai chinh, cy thé ching khoan no giit dén
d4o han va ching khoan no sin sang dé ban.
Muc dich cua viéc phan loai nham nang cao
chat luong va tinh minh bach ciia b4o céo tai
chinh. Hién nay, huéng dan hach toan ké
todn ngan hang chi xac dinh ngay tai thoi
diém mua, cian ct vao muc dich mua, TCTD
phai phan loai ching khoan. Nhu vy, viéc
phan loai hoan toan theo y chi chu quan cua
TCTD, trong khi d6, nhu d& cip tai muyc 2,
¢6 hai diém chinh phai duoc nhin manh dé
nhan biét nhém tai san nay 1a y dinh gitr dén
ddo han ctia nha quan tri va kha nang tai
chinh dé thuc hién dugc diéu do.

Ba la bd sung quy dinh giéi han trong
hoat dong dau tu chimg khoan truc tiép cua
TCTD. Quy dinh thiét 1ap hé thong kiém soat
ndi bd can duoc thuc hién trong tat ca hoat
dong mua ban céc loai ching khoan. Bén
canh d6, can thiét dat ra cac yéu cau vé trinh
dé nhan sy lién quan dén hoat dong chung
khodn cua cac TCTD noi chung, quy dinh
nay can phu hop véi phap luat ching khoan.

Thir tur, stra d6i, b6 sung mot s6 quy dinh
didu chinh hoat dong dau tu chimg khoan
gian tiép NHTM thong qua thanh 1ap, mua
lai cdng ti cong ti con, cdng ti lién két 1a cac
cbng ti ching khoan

Mot la siét chat hon nira quy dinh vé
diéu kién gop vbn, mua c6 phan thanh lap
cong ti chimg khoan cia NHTM. Theo do,
can quy dinh cu thé muc von tu co cua ngan
hang khi mubn thanh 1ap, mua lai cong ti
chung khoan c6 tinh hinh tai chinh lanh
manh, hoat dong kinh doanh c0 I&i trong 3

78

nam gan nhét, khong vi pham cic quy dinh
vé an toan trong hoat dong ngan hang. Thay
thé quy dinh “cé ng qua han dudi 5% tong
du no cho vay” bﬁng viéc dit ra diéu kién
NHTM phai c6 ti 18 ng xdu dudi 3%. Bén
canh d6, can xac dinh rd yéu cu phai duogc
chép thuén cua cc co quan quan li chuyén
nganh nhu: co quan canh tranh, co quan
quan 1i linh vuc chimg khoén trong diéu kién
va trinh ty, thu tuc thyc hién hoat dong thanh
lap, mua lai cong ti con, cong ti lién két.
Hién nay, khi thi truong chimg khoan cé
budc phat trién nhat dinh, su tham gia qua
sdu cua NHTM vao hoat dong thi truong da
giam murc do can thiét trong khi rui ro van
ludn tiém an, do d6, can ting giéi han ddi
véi NHTM trong gop von, thanh 1ap cong ti
true thudc 1a céng ti chung khoan.

Hai la thay vi diéu chinh theo hudng
phap luat can quy dinh ting mirc von diéu
1¢ thanh 1ap cong ti chimg khoén, can ting
von diéu 1é cua cong ti chung khoan so véi
murc hién nay 1 phit hop véi quy dinh nhiéu
nudc trén thé gidi. Tai Hong Kong, von ddi
v6i phap nhan thuc hién hoat dong tu doanh
13 3 triéu d6 la Hong Kong. Tai Trung Qudc,
d6i véi cong ti da ning, yéu cau vé von la
500 triéu Nhan dan té.(27) Tai Vi¢t Nam, qua
xem xét diéu kién thucc té thi truong, mirc
vén dbi véi hoat dong ty doanh cho cac
cong ti chimg khodn co thé xem xét dén
muc 150 ti dong./.

(27). Luat Chung khoan Trung Qubc nam 2005,
Securities in Law of the People’s Repubblic of China.
http://english.mofcom.gov.cn/article/policyrelease/int
ernationalpolicy/200703/20070304466356.shtml, truy
céap 24/3/2020.
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