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BAO VE THUONG DAN TRUGC NHUNG HAU QUA CUA cue XUNG BOT
V0 TRANG THEO QUY DINH CUA LUAT NHAN BAO QuOC TE

PHAM HONG HANH *

Tém tit: Trong moi cudc xung dot vii trang, thuong dan luén la doi twong phdi ganh chiu nhiing
hdu qua nang né nhat, tir tham sat, tra tan, ham hié}) hay bi bat lam né 1é hodc roi vao cdc tham hoa
nhdn dao nhw khong leong thie, khéng dwoc cham soc y té... Xudt phat tiv thuce té dé, bdo vé thuong
dan luén dwoc coi la mét trong nhitng muc tiéu Va ngi dung can ban nhat cia ludt nhan dao quéc £é.
Ngi dung bai viét nham lam ré hai van dé: Mot la Cdc van d@é |i ludn vé bdo vé thuong dan trong xung
dét vii trang nhw khdi niém thwong dan,; nguon ludt diéu chinh vin dé bao vé thiuong dan; cdc nguyén
tic bdo vé thwong dan; Hai 1& ni dung nhitng quy dinh cia ludt nhin dao quoc té vé bao vé thuong
dan trude nhitng hdu qua ciia cudc xung dot vii trang nhw cdc quy tdc vé viée sir dung vii liee, nghia vu
hé tro nhdn dao ciia cac bén tham chién, cdac diéu kién cham dirt sw bdo vé doi véi thuong dan...
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PROTECTION OF CIVILIANS IN ARMED CONFLICTS UNDER INTERNATIONAL
HUMANITARIAN LAW

Abstract: In every armed conflict, civilians always sustain the most severe consequences, from
massacre, torture, rape, enslavement or other humanitarian disasters such as starvation or lack of
medical care, etc Therefore, the protection of civilians is always regarded as one of the most
fundamental objectives and contents of international humanitarian law. This article aims at claryfing
two issues. First, the theory on civil protection in armed conflict is presented, especially the notion of
civilians; sources of law regulating civilian protection; and the principles of protection of civilians.
Second, the content of the international humanitarian law on protection of civilians in armed conflicts
is prescribed, employing the rules of force used, the obligation of humanitarian support of the parties
to the war, and the conditions from which the protection of civilians terninated.
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1. Khii quat vé bao vé thwong din
trong xung dot vii trang

1.1. Khai niém thuong dan

Diéu 50 Nghi dinh thu bo sung sé I cia
Cong uéc Geneva nim 1949 vé bao vé
thuong dan trong xung dot vl trang quy

* Tién si, Truong Pai hoc Luat Ha Noi
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dinh: “Thwong dadn la nhitng nguoi khong
phai la thanh vién cua cac luc lwong vii trang”.

Trong vu The Prosecutor v. Tihomir
Blaski¢ nam 2000, Tod Hinh su quéc té vé
Nam Tu ct (International Criminal Tribunal
for the Former Yugoslavia - ICTY) ciing
khang dinh thuong dan “la nhitng nguoi
khong phai hodc khong con la thanh Vién
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cua cac luc luong vii trang”.(l) Trong vu
Prosecutor v. Milan Marti¢ , Phong Khang
c4o ICTY cho rang nhiing ngudi tham gia
chién déu khong thé dugc huéng tu cach
thuong dan. Pong thoi, ICTY d3 khing dinh
lai dinh nghia vé thudong dan duoc ghi nhan
tai Piéu 50 Nghi dinh thu bd sung s I nim
1977. Cu thé, thudong dan 1a bat ki ai khdng
phai 1a thanh vién cua cac luc lugng vii trang,
dan quan hodc quan doan tinh nguyén tao
thanh mot phén cua cac luc luong vii trang d6
va khong phai 14 thanh vién ctia cdc nhém
Khang chién c6 to chirc, v6i diéu kién cac
nhom do6 duoc chi huy boi mot nguodi chiu
trach nhiém cho cép dudi cua minh, réng ho
¢ déu hiéu dic biét ¢d dinh co thé nhan ra tir
xa viéc ho mang vii khi cong khai, tién hanh
cac hoat dong ctia minh theo phap luat va tap
quan chién tranh. Két qua, néu nan nhan la
thanh vién ciia mot t6 chirc vii trang, thi viéc
anh ta khong duogc trang bi vii khi hoac chién
dau tai thoi diém thyc hién t6i pham ciing
khong trao cho anh ta quy ché thudong dan.®
Trén co s& phan quyét néi trén cling nhu
cac quy dinh ciia Cong udc Geneva nam 1949
vé bao vé thuong dan trong xung dot vii trang
(Cong wéc Geneva IV), co thé khai quat
thuong dan gém: thuong dan 13 nguoi nudc
ngoai trén lanh thé cua cac bén xung dot vil
trang gdm ca nguoi ti nan; thuong dan trén
nhitng lanh tho bi chiém dong; thuong dan bi
giam gitt va bi quan thac; nhan vién y té,

(1). ICTY, The Prosecutor v. Tihomir Bla[Ki], Case
No IT-95- 14-T, para. 24, https://www.icty.org/
x/cases/blaskic/tjug/en/bla-tj000303e.pdf, truy céap
01/02/2020.

(2). ICTY, Marti¢ (IT-95-11), para. 292-296, 302,
https://www.icty.org/x/cases/martic/tjug/en/070612.p
df, truy cap 03/02/2020.
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nhan vién ton gido khong thude lyc lugng vii
trang va cac don vi phong vé dan su.

Vi¢c bao vé¢ thuong dan dugc thuc hién
ca trong cac xung dot vil trang qudc té va phi
qudc €, tham chi ngay ca khi mot bén
tham chién khong cong nhan tinh trang chién
tranh nhdm muc dich bao dam cac quyén cua
thuong dan dugc ton trong va thuc hién
trong qua trinh dién ra cac xung dot vii trang.

1.2. Co so phap li cua hoat dong bao vé
thwong ddn trong xung dot vil trang

Bé4o vé thuong dan 1a mot trong nhiing
ché dinh quan trong cua luat nhan dao quéc
t&,™ trong d6 4 cong udc Geneva ki két naim
1949 gdm Cong udc vé cai thién tinh trang
cua nhitng nguoi bi thuong, bi bénh thude
luc lugng vii trang trén bo, Cong udc vé cai
thién tinh trang cta nhiing nguoi bi thuong,
bi bénh va bi ddm tau thude luc luong vii trang
trén bién, Cong udc vé ddi xtr v6i ti binh,
Cong woc vé viée bao vé thuong dan trong
xung dot vii trang va cac nghi dinh thu bod
sung dugc coi la hat nhan cta nganh luét nay.

(3). Xung dot vii trang phi qudc té 1a xung dot vii
trang trong d6 mot hodc nhiéu nhém vii trang phi nha
nude tham gia. Tuy thudc vao tinh hinh, xung d6t vii
trang phi qudc té co thé xay ra gitra mot bén 1a cac lyc
luong vii trang cuia nha nudc véi bén con lai 1a cac
nhoém vii trang phi nha nudc hoac xung dot chi phat
sinh gitta cac nhom vil trang phi nha nudc véi nhau,
https://casebook.icrc.org/glossary/non-international-
armed-conflict, truy cap 25/8/2020.

(4). Luat nhan dao qudc té 1a hé thdng cac nguyén tic,
quy pham pham phap luét qudc té, didu chinh quan hé
giita cac qudc gia trong giai doan xung dot vii trang,
nham han ché ap dung cac phuong tién, phuong phap
tién hanh chién tranh, bao ho nan nhan chién tranh va
xac dinh trach nhiém ddi véi cac chu thé vi pham céc
nguyén tic, quy pham dé ctia phap luat quéc té,
Truong Pai hoc Luat Ha Noi, Gido trinh ludt quéc té,
Nxb. Cong an nhan dan, Ha Néi, 2019, tr. 371.
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Cong uéc vé viéc bao vé thuong dan
trong xung dot vii trang nam 1949 (Geneva
Convention (IV) Relative to the Protection of
Civilian Persons in Time of War - GC V) la
diéu udc qudc té truc tiép diéu chinh van dé
bao vé thuong dan. Véi 159 diéu khoan va 3
phu lyc, Coéng wéc di ghi nhan vé dia vi phap
li cua thuong dan trong xung dot vii trang, tu
do, quy dinh cu thé vé nghia vu, trach nhiém
cua cac bén co6 lién quan trong viéc dam bao
cac quyén ctia thudng dan nhu nghia vu ciia
bén chiém dong ddi voi thuong dan trong khu
vuc bi chiém déng, nghia vu cua bén giam
gilt dbi v6i thuong dan bi giam gitr 1am to
binh hay nghia vy ctia bén tham chién ddi voi
thuong dan 1 ngudi nudc ngoai trén lanh tho
cua cac bén xung dot. Trong khi 3 cong udc
Geneva nam 1949 dau tién néu trén duoc
phat trién tir nhitng diéu udc qudc té cd san
v6i cting chu dé thi Cong wéc Geneva IV nam
1949 1a hoan toan méi vi day la diu wdc
nhan dao quéc té dau tién dé cap cu thé viée
bao v¢ thuong dan trong xung dot vii trang.

Hai thap ki sau khi Cong udc Geneva
dugc thong qua, thé gi6i da chimg kién su
gia tang cua nhiing cudc xung dot vii trang
phi qudc t& va cic cudc chién tranh giai
phéng dan toc. Dé ing phé véi thuc tién do,
nam 1977, Nghi dinh thu s6 I bd sung cho
Cong udc Geneva (Protocol Additional to
the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of
International Armed Conflicts - AP 1) va
Nghi dinh thu sé 1l bd sung cho Cong wdc
Geneva (Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating
to the Protection of Victims of Non-International
Armed Conflicts- AP II) da dugc thong qua
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nhim ting cudng bao vé cho nhiing nan
nhan cua cac cudc xung dot vi trang, bao
gdm ca thuong dan.

Cung v6i nhitng diéu udc qudc té trén,
cac tap quan qudc té trong linh vyc luat nhan
dao qudc t& nhu “cam tin cong thuong dan”,
“khong giét hai tt binh”... ciing 1 ngudn luat
quan trong quy dinh vé bao vé thudng dén.
Cung véi thoi gian cac tip quan qudc té cua
luat nhan dao qudc té da dugc phap dién hoa
va dinh hinh trong cac Cong udc Lahay ciing
nhu cidc Cong udc Geneva, cac nghi dinh thu
bd sung vé bao vé nan nhan chién tranh, trong
d6 co thuong dan. Hon nita, nhiéu quy tic
ctia luat tdp quan nhan dao qubc té quy dinh
céc nghia vy tuyét ddi va rang budc tat ca cac
qudc gia (jus cogens). Dua trén céc két qua
lap phap qudc té néu trén, ndm 1995 Uy ban
Chir thap do quéc té (International Committee
of the Red Cross - ICRC) di tién hanh khao
sat chi tiét cac quy tic tap quan cia luat nhan
dao qudc té va xudt ban 4n pham vé luat tap
quan trong linh vure nhan dao qudc té.

Bén canh d6, cac loai nguén bd tro cua
luat quéc té cling c6 vi tri nhat dinh trong luat
nhan dao qudc té ndi chung va ché dinh bao
vé thuong dan ndi riéng, dac bi¢t 1a phan
quyét cia cac co quan tai phan qubc té, cac
toa an hinh su, nghi quyét ctia Hoi dong Béao
an cting nhu nhiing bao cédo, binh luan cua
ICRC. Trong thuc tién chién tranh va xung
dot vii trang, nhiéu quy pham luat nhan dao
qudc té da duoc 1am sang rd ndi dung hoic
duoc hinh thanh dya trén cac phan quyét vé
x€ét xu td1 pham chién tranh nhu céc phan
quyét ciia Toa an Quén sy qudc té Nuremberg
va Tokyo, Toa Hinh su quéc té v& Rwanda,
ICTY hay ICC.
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Céac nghi quyét cua to chic qubc té 1a
nguén bd trg cta luat nhan dao quéc té co rat
nhiéu trong thyc tién doi sdng chinh tri quéc
té. Chi ké trong thoi gian gan ddy 1a quyét
dinh ctia Uy ban Phép luat qudc té cta Lién
Hop quéc (International Law Commission -
ILC) da cong nhan céc cong udc Geneva
nim 1949 phan anh nhirng nguyén tic chung
13 co so cua luat nhan dao qudc té hay Tong
Thu ki Lién Hop qudc da dua ra bao céo
khang dinh quan diém trén khi thanh lap
ICTY trong Nghi quyét s6 827 nam 1993.
Tiéu biéu 1a Bao cdo nghién ctru cua ICRC
nam 2005 vé cac quy tic cua luat nhan dao
qudc té, trong d6 giai thich rd 161 quy tic
ctia luat tdp quan nhan dao qudc té.

Ngoai cac diéu ude va tdp quan quoc té
nhu trén, con phai ké dén mot loai nguén
nita 1a quy ché ciia céc toa hinh sy qubc té va
céc van ban ghi nhan vé cdu thanh toi 4c qudc
té duoc thong qua trong hoat dong clia cac toa
nay nhu Quy ché cta ICTY, Quy ché ciia Toa
hinh sy qudc té vé Rwanda, Quy ché Rome
vé Toa hinh sy qudc té (International Criminal
Court - ICC)..., trong d6 ghi nhén nhiing
hanh vi 12 t6i ac quéc té, bao gdm ca cac hanh
vi chdng lai thuong dan thudc thim quyén xét
XU cua toa. Pac biét, trong khuén khé ICC,
“cu thanh toi pham” dugc thong qua tai Hoi
nghi ndm 2010 trén co s& nhing bién ban
chinh thirc ctia Hoi nghi xem xét Quy ché
Rome 1a can ctr phap li quan trong trong xac
dinh céu thanh toi pham cua céac toi ac diét
chung, chdng nhén loai va toi 4c chién tranh.

Cudi cing, can phai nhidn manh dén mot
nguén dic biét cia ché dinh bao vé nan nhan
chién tranh duoc 4p dung trong trudong hop
hanh vi cta cac qudc gia khong co quy pham
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luat nhan dao qudc té diéu chinh la “diéu
khoan Martens”. Diéu khoan Martens 1a mot
phan cua luat xung dot vii trang ké tir 1an dau
tién xuat hién trong phan m¢o dau cia Cong
wdc La Hay ndm 1899 (II) lién quan dén luat
va tdp quan chién tranh trén bo. Diéu khoan
nay quy dinh “Thuong dan va chién binh
phai luon dwoc dat dwoi sy bao vé va che
ché theo cdc nguyén tic co ban cia ludt &
chung muc ma cdc ludt 1é, tap qudan nhdn
dao cua cdc ddn toc van minh da xac lap va
cac doi héi cua ¥ thire xa héi da dat ra”.®
Bé4o cao cua Uy ban Phap luat quic té nam
1994 tiép tuc khang dinh ¥ nghia cta Piéu
khoan Martens: “/Piéu khodn Martens] ...
quy dinh rdng ngay cd trong nhitng truong
hop khong dwoc quy dinh trong cdc hiép
dinh quo”'c 1é cu thé, dan thwong va chién
binh van chiu sw bdo vé ciia céc nguyén tac
ciia ludt quoc té xudt phat tir tdp quin da
dwege thiét ldp, tir cdc nguyén tic cia con
nguoi va ti doi hoi cua lwong tam”. ©)

1.3. Céc nguyén tic trong bdo vé thuong dain

Trén co s¢ nhiing quy dinh cia Cong
wéc Geneva IV va cac nghi dinh thu, c6 thé
khai quat thanh nhitng nguyén tic sau trong
bao v¢ thuong dan:

Thir nhat, ton trong vé con ngudi, danh
dw, cac quyén gia dinh, niém tin, nghi thirc ton
gido, phong tuc va tap quan cua thuong dan

Nguyén tic ndy di dugc cy thé hoa thanh
c4c quyén cua thuong dan duoc ghi nhén tai
Piéu 27 GV IV. Cu thé, quyén duoc ton

(5). Truong Pai hoc Luat Ha Noi, Gido trinh ludt
quoc té, Nxb. Cong an nhan dan, Ha Noi, 2019, tr. 373.
(6). UN Report of the International Law Commission
on the Work of its Forty-sixth Session, 2 May -22
July 1994, GAOR A/49/10, p. 317.
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trong vé con ngudi theo binh luan ciia ICRC,
phai duoc hiéu theo nghia rong nhét, bao
gdm tit ca cac quyén ca nhan, nghia 1a céc
quyén va thudc tinh khong thé tach roi véi
con nguoi béng chinh thuc té cua sy ton tai
va sttc manh thé chit, tinh than cua nhitng
quyén do, dic biét bao gdbm quyén vé thé
chét, dao dtrc va tri tué; quyén duoc ton trong
vé danh dy lién quan dén viéc cAm moi sy phi
bang, vu khong, ling ma hodc bat ki hanh
dong nao cong kich hodc anh huong dén danh
du ctia mot ngudi, ké ca nguoi do 1a thuong
dan ctia bén d6i 1ap; quyén duoc ton trong cac
quyén gia dinh 14 quyén dugc bao vé gia dinh
va nha ¢ khong bi can thiép tuy y; quyén
dugc ¢ cung mot noi cua cac thanh vién gia
dinh...; quyén duoc ton trong vé niém tin va
nghi thic thyc hanh ton gido 1a quyén cia
thuong dan cé thé thyc hién nghi thic ton
gido ctia ho mot cach tu do, khong co bat ki
han ché nao ngoai nhing didu can thiét dé
duy tri phap lut va dao duc cong cong.”)

Thit hai, 61 xtr nhan dao dbi voi thuong dan
Theo nguyén tic ndy, thuong dan phai dugc
bao vé dic biét chdng lai tit ca cac hanh vi
bao luc hodc de doa bao luc va chéng lai su
xtic pham dén pham gia va hiéu ki cia cong
chung (Piéu 3, Piéu 27 GC IV, khoan 1
Diéu 75 AP | va khoan 1 Diéu 4 AP II. Day
la nghia vu tuyét d6i® giéng nhu nghia vu

(7). Noi dung cu thé ctia nhitng quyén nay xem thém:
International Committee of the Red Cross, Geneva
Convention relative to the Protection of Civilian
Persons in Time of War (Geneva Convention 1V) -
Commentary, Switzerland, 1958, https://www.loc.
gov/rr/frd/Military_Law/pdf/GC_1949-1V.pdf,  truy
cép 30/01/2020.

(8). International Committee of the Red Cross, tldd,
p. 205.
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ton trong ddi véi cac quyén thiét yéu va
quyén tu do co ban cua thuong dan, duoc
ap dung “trong moi hoan canh” va “moi
lac”, ké ca ddi voi tu nhan hay nguoi bi
giam giit trén lanh thd ciia mot bén xung
d6t hodc trén lanh thd bi chiém dong.©
Trong vu Prosecutor v Zlatko Aleksovski,
Toa da khang dinh hanh vi nguoc dai voi
nhiing thuong dan bi giam gitt cia Zlatko
Aleksovski, bao gém hd tro, xai giuc viéc
ngugc dai nhiing nguoi bi giam gilt trong
cudc tim kiém tir ngay 1-6/4/1993 nhu tra
tan, lang ma, de doa, hanh hung nguoi bi
giam giit; ra 1énh, x0i giuc va hd tro viée sir
dung bao lyc ddi voi nhan chimg M, N ca
ngay va dém; ho tro va xui giuc viéc khing
b6 thé chat nhu la hét v6i am luong 16n vao
ban dém... la vi pham nghia vu ddi xt nhan
dao dugc quy dinh trong Cong udc Geneva
IV va Piéu 3 cua cac Cong udc Geneva.™?
Trong vu Sergeant W. Toa an ctia thanh phd
Brussels da tuyén phat tu mdt s quan vi da
giét mot thuong dan trong thoi gian phuc vu
quan d6i Congo véi li do hanh vi giét nguoi
la vi pham luat hinh sy cia Bi va Congo,
dong thoi ciing vi pham cac quy dinh va tap

, 4 e A ~ A 11
quan quoc té vé nghia vu nhan dao.?

(9). https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/
Comment.xsp?action=openDocument&documentld=
25179A620578AD49C12563CD0042B949, truy cép
01/01/2020.

(10). ICTY, Prosecutor v Aleksovski, (1T-95-14/1).
para. 175, https://www.icty.org/x/cases/aleksovski/
acjug/en/ale-asj000324e.pdf, truy cap 10/02/2020.
(11). Belgium, Court-Martial of Brussels, Sergeant W.
case, Judgement, 18 May 1966, para. 56, https://ihl-
databases.icrc.org/applic/ihl/ihl-nat.nsf/caseLaw.
xsp?documentld=C7EE37136C74F12BC125645A00559
AT79&action=openDocument&xp_countrySelected=BE&
xp_topicSelected=GVAL-992BU6&from=topic&
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Tuong ty, trong vu Dusko Tadic, Toa ciing
khang dinh hanh vi giét 4 thuong dan gin
Asaba cua 2 si quan quan dgi Nigeria la vi
pham nghia vu ddi xir nhan dao duogc ghi
nhan tai Diéu 3 cua Cong udc Geneva.*?

Thit ba, khdng phan biét dbi xur

Theo d6, thuong dan sé duoc ddi xtr ma
khong c6 su phan biét vi li do chung tdc,
mau da, gidi tinh, ngdn nglt, quan h¢, ton
gido hodc niém tin, y kién chinh tri, nguon
gbc qubc gia hodc xa hoi, sy gidu co, dong
ddi hay bat ki tiéu chi twong tu nao khac
(Piéu 3, Piéu 27 GC IV, khoan 1 Piéu 75
AP |, khoan 1 Diéu 4 AP II). Nghia vu
khong phan biét dbi xir khong chi 1a nghia
vu mang tinh thuy dong ma trong mot sb
truong hop, nghia vu ndy con ngam dinh
nhitng hanh dong chu dong cta cac bén nhu
trong trudng hop cac ving lanh thd bi chiém
dong, cac bén bat budc phai xda bo bat ki
quy dinh phap luat nao mang tinh chat phan
biét ddi xur gdy trd ngai cho viéc thuc hién
Cong wée. ) Tuy nhién, viéc cam phan biét
d6i xir khong co nghia 1a tit ca sy phéan biét
déu bi cAm. Binh ding c6 thé dé dang tro
thanh bat cong néu nd duoc ap dung cho cic
tinh hudng vé co ban 1a khong binh dang, ma
khong tinh dén cac truong hop nhu tinh
trang suc khoe, tudi tac va gidi tinh cua
nhitng ngudi duoc bao vé.t

SessionlD=DNMSXFGMJQ, truy cap 02/02/2010.

(12). ICTY, Tadic” case, Interlocutory Appeal, 2 October
1995, para. 134, https://lwww.icty.org/case/tadic/4%
22%20%5Cl1%20%22tdec, truy cap 03/02/2020.

(13). https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/
Comment.xsp?action=openDocument&documentld=
25179A620578AD49C12563CD0042B949, truy cép
02/01/2020.

(14). International Committee of the Red Cross tldd,
p. 207.
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2. N§i dung cac quy dinh cia ludt nhan
dao qudc té vé biao vé thwong dan trudée
nhirng hau qua cta xung dot vii trang

2.1. Cam cdc hanh vi bao luc nham vio
thwong dan

Khoan 2 Diéu 51 AP I, Diéu 13 AP II
quy dinh: “Nghiém cam cdc hanh vi bao lyc
hay de dog dung bao lyc voi muc dich chinh
la gieo rdc sw khiép so trong ddn ching.
Thuong ddn khéng dwoc coi la doi twong
ciia cde cude tin céng”. Muyc dich cua
nhitng diéu khoan nay nham tai khang dinh
nhiing yéu cau vé bao vé nan nhan trong céc
cudc xung dot vi trang va dam bdo sy bdo
vé t6t hon cho cdc nan nhan cta cudc xung
d(f)t.(ls) Nhitng vi du vé cac hanh vi bao luc
pho bién trong thyc tién bi cam trong luat
nhan dao quéc té bao gdbm hd tro tin cong
hodc tAn cong nham muc dich gieo ric su
khiép so trong dan chung; phéo kich bira bai
va lan r(f)ng;(m) ban pha thanh phd thudng
xuyén;(”) tan cong, ham hiép, lam dung, tra
(18)

tan phu nir va tré em,"™® giét nguodi hang

(19)

loat;*™ c¢0 ¥ nd sung bura bai vao nhitng muc

(15). ICTY, Prosecutor v. Stanislav Galic, Judgement,
Appeals Chamber, 30 November 2006, 1T-98-29-A,
para. 16, https://www.icty.org/x/cases/galic/acjug/en/
gal-acjud061130.pdf, truy cap 03/02/2020.

(16). UN General Assembly, Res. 53/164,
https://www.refworld.org/pdfid/3b00f52e8.pdf, truy
cap 02/02/2020.

(17). UN Commission on Human Rights, Special
Rapporteur on the Situation of Human Rights in the
Former Yugoslavia, http://hrlibrary.umn.edu/commission/
country52/9-yug.htm, truy cap 03/02/2020.

(18). UN High Commissioner for Human Rights,
Report on systematic rape, sexual slavery and
slavery-like practices during armed conflicts?
https://www.refworld.org/docid/3f4f7c8f4.html, truy
cép 03/02/2020.

(19). OSCE, Kosovo/Kosova, An analysis of the human
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tiéu dan su;(zo) ban pha vao cac khu vyc dan

sul® va nd sung bat hop phap vao cac cudc

hoi hop dan su.(zz)

Trong vu Prosecutor v. Stanislav Galic,
Toa d3a nhan dinh réng, ban chét cua céc
hanh vi st dung bao luc hoac de doa sir dung
bao luc co thé khac nhau nhung chung déu
c6 mdi quan tdm chinh 1a nhim gieo ric ndi
khiép so trong dan chung. Y dinh nhu vay c6
thé duoc suy ra tir hoan canh cua cac hanh vi
bao luc hodc de doa sur dung bao luc, cu thé
1a tir ban chét, cach thirc, thoi diém va thoi
gian thuc hién. Hanh vi bao lyc hay de doa
stt dung bao luc véi muc dich gieo ric ndi
hoang so cho dan ching vé ban chét la
nhitng hanh vi nham tac dong ca vao tam i
nham khién cho dan chung trong tinh trang
bi khing b lién tyc.®

Nghi dinh thu b6 sung s6 1 va s6 1l déu
nhan manh nghia vy cia cac bén tham chién
khong dugc tan cong thuong dan (Khoan 2
Diéu 51 AP | va DPiéu 13 AP II). Trong vu
Prosecutar v. Draguljub Kunarac and Zora
Vucovic, Toa di khing dinh thudt ngi
“thuong dan” khong c6 nghia 1a toan by dan

rights findings of the OSCE Kosovo Verification
Mission, https://www.refworld.org/docid/3b00f28
Oc.html, truy cép 03/02/2020.

(20). ICTY, Puki¢ case, Initial Indictment, https://icty.
org/x/cases/djukic/ind/en/dju-ii960229e.pdf, truy cap
05/02/2020.

(21). ICTY, Gali¢ case, Initial Indictment, https://Amww.
icty.org/x/cases/galic/ind/en/gal-ii990326e.pdf, truy cép
05/02/2020.

(22). ICTY, Karadzi¢ and Miladi¢ case, First
Indictment, https://www.icty.org/x/cases/mladic/ind/
en/kar-ii950724e.pdf, truy cap 05/02/2020.

(23). ICTY, Prosecutor v. Stanislav Galic, Judgement,
Appeals Chamber, 30 November 2006, 1T-98-29-A,
para. 102 - 104, https://www.icty.org/x/cases/galic/
acjug/en/gal-acjud061130.pdf, truy cap 10/02/2020.
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thuong cta toan bd khu vuc dia li noi cudc
tan cong dién ra phai 1a dbi twong cua cudc
tAn cong, chi can cudc tin cong trén thyuc té
truc tiép nhim vao mot nhom dan thuong,
thay vi tan cong mot sb lugng ca nhan han
ché va duge Iua chon ngdu nhién.?¥ Bidu
hién cua sy tryc tiép nhim vao thudng dan
dugc Toa giai thich 1a cudc tdn céng ma
“muc dich hang dau cua cudc tin cong d6 1a
chdng lai thuong dan”. Viéc xac dinh cudc
tan cong co truc tiép nham vao thudng dan
hay khong s& dua trén nhiing yéu t6: ¥ nghia
va cach thirc tan cong; tinh trang, sé luong
ctia nan nhan; tinh chit bira bai cua cudc tan
cong; tinh chét cua nhitng td1 4&c pham phai
trong qua trinh tan coéng; su khang cu cta
nhiing nguoi bi tan cong va mirc do tuan thi
hodc cb ging tuan thu cia luc luong tan
cong ddi v6i nhitng yéu cau phong ngira ciia
luét chién tranh.®)

2.2. Cam cdc cugc tan céng bira bdi

Quy tic “cam céac cudc tan cong bira bai”
dugc quy dinh tai Khoan 4 Diéu 51 AP | .
Hoi nghi Chir thap do qubc té lan tha 25
truc d6 da khang dinh “nhitng cuéc tin
cong bira bai doi véi thieong dan 1a vi pham
cdc ludt va tdp qudan vé chién tranh » (28) y
kién tu van ciia Toa an Cong Ii quéc té Lién

(24). ICTY, Prosecutar v. Draguljub Kunarac and
Zora Vucovic, Appeals Chamber, 12 June 2002, IT-
96-23, para. 105, https://www.icty.org/x/ cases/ kunarac/
acjug/en/kun-aj020612e.pdf, truy cap 10/02/2020.

(25). ICTY, Prosecutar v. Draguljub Kunarac and
Zora Vucovic, , Appeals Chamber, 12 June 2002, IT-
96-23, para. 106, https://mww.icty.org/x/cases/ kunarac/
acjug/en/kun-aj020612e.pdf, truy cap 10/02/2020.

(26). 25th International Conference of the Red Cross,
Res. I, https://www.icrc.org/en/doc/resources/docu
ments/article/other/57jmr9.htm, truy cap 12/02/2020.
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Hop quéc (International Court of Justice -
ICJ) trong vu Nuclear Weapons ciing khang
dinh rang viéc cam nhirng loai vii khi khong
c6 kha nang phan biét gitra cdc muc ti€u dan
s va quan sy cdu thanh mot nguyén tic bat
kha xam pham cuta phap luat quc 6.2
Hanh vi “tAn cong bura bai” dugc dinh
nghia tai Didu 51 Nghi dinh thu b6 sung s6 I
1a cac cudc tan codng: 1) Khong nhim vao
mot muc tiéu quan su nhat dinh; 2) St dung
cac phuong phap hay phuong tién chién dau
khong thé nham vao mot muyc tiéu quan su
nhat dinh; 3) St dung cic phuong phap hay
phuong tién chién ddu ma tic hai cua no
khong thé han ché nhu Nghi dinh thu nay
doi hoi. ICTY trong vu Prosecutor v. Milan
Marti¢ khi xem xét tinh hgp phap cua viéc
st dung bom chum theo quy dinh cua luat
quéc té da khang dinh, cac cudc tin cong
bira bii lién quan dén mot phuong tién hoic
phuong phép chién tranh khong thé hudng
dén mot muc tiéu quan sy cu thé 1a vi pham
céc quy dinh cua luat quéc té.%® Bao cao
ctia Hoi dong Nhan quyén Lién Hop quéc
(goi tit 1a Hoi dong nhan quyén) vé vi pham
quyén con ngudi va luat nhan dao qudc té tai
Syria dd ghi nhan mot sd hanh vi tan cong
bura bai cua cac nhém vii trang tai nudc nay
nhu hanh vi phdo kich do cac thanh vién
nhom quan d6i tu do Syria (FSA) thyc hién
vao ngay 10/10/2017 tai lang Tel Btal gan
al-Bab giét chét 3 dan thuong & do tudi 20

(27). 1CJ, Nuclear Weapons case, para. 25,
https://www.icj-cij.org/files/case-related/95/095-
19960708-ADV-01-00-EN.pdf, truy cap 13/02/2020.
(28). ICTY, Martié case, Review of the Indictment,
https://www.icty.org/x/cases/martic/tjug/en/070612.p
df, truy cap 03/02/2020.
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trong khi khong c6 muc ti€u quan su nao
hién dién hoac gﬁn noi xdy ra cudc phao
kich.?® Bao cdo cta Uy ban Diéu tra dic
biét Lién Hop qubc vé cudc xung dot tai dai
Gaza nim 2014 d3 khang dinh ring cic tén
Iira Fajr-5, J-80 va M-75 ¢6 thé ha canh cach
xa muc tiéu du dinh 3km, cac tén lira tim xa
hon, ching han nhu R-160, c6 thé ha canh
cach muc tiéu 6km vi d0 chinh xac cua
chung giam theo tam ban, do do, cac tén lira
nhu vdy khong thé dugc hudng vao mot muc
tiéu quan su cu thé, vi vy, viéc st dung
nhiing tén lira ndy dé tan cong 1a hanh vi tin
cong bira bai, vi pham khoan 4 Diéu 51 cia
Nghi dinh thu b6 sung sb 1.69

Nghi dinh thu bd sung sb I ciing liét ké
nhimg cudc tin cong bi coi 1 tin cong bira
bai, bao gom:

- Cac cudc ném bom tién hanh bang bat
Ki phuong phap hay phuong tién nao, hudng
dén mot muc tidu quan sy duy nhat, mot sb
muc tiéu quan sy nam céach xa nhau rd rang
trong moQt thanh phé, mot lang mac hay mdt
khu vuc khac ma tai do, co sy tap trung ctua
thudng dan va nhiing tai san c6 tinh chat dan
su. B4o cao ciia Hoi dong Nhan quyén vé vi

(29). Human Rights Council, Human rights abuses
and international humanitarian law violations in the
Syrian Arab Republic, 21 July 2016- 28 February
2017, Thirty-fourth session 27 February-24 March
2017, para.63, 64, https://www.refworld.org/pdfid/
58¢80d884.pdf, truy cap 10/02/2020.

(30). UN, Report of the detailed findings of the
Independent Commission of Inquiry established
pursuant to Human Rights Council Resolution S-21/1,
A/HRC/29/CRP.4, 24 June 2015, para. 97,
http://www.ohchr.org/Documents/HRBodies/HRCou
ncil/ColGaza/A_HRC_CRP_4.docx, truy cap
05/02/2020.
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pham quyén con nguoi va luat nhan dao
qudc té tai Syria (goi tit 12 Bao céo cua Hoi
ddng Nhan quyén vé Syria) d chi ra nhiéu
hanh vi ném bom vao cac khu vuc tép trung
thuong déan, cdu thanh hanh vi tin cong bira
bai. Ching han, trong giai doan 2016, 2017,
B40 c40 dd ghi nhan nhiéu cudc tin cong
bira bii tir hé thong phéo binh gdm céc tén
lra cai tién duoc san xuét tai dia phuong,
trong d6 chii yéu nham vao cac tinh Aleppo,
Idlib va Dara. Vao khoang 11h55 phut ngay
11/10/2016, khi cac hoc sinh dang tham gia
16p hoc budi sang tai trudng Tha’t al-Nitagin
& thanh phé Dara, hai qua dan sting cdi duoc
ban tir cac thanh vién nhom vil trang nim &
quan Dara'a al-Balad d3 tin cong san truong,
noi cac hoc sinh dang trong gid hoc thé chit,
6 tré em da bi giét, 20 tré em khéc bi thuong
trong d6 c6 mot bé gai hoc 16p 10, chan phai
sau do bi cét cut trén dau géi, 1 nguoi dan
6ng ban hang rong gan do6 ciing bi giét chét.
Ngbi trudng nam cach noi bt dau cudc tan
cong it nhat 2km.®V

- Céc cudc tin cong c6 thé ngau nhién
gdy ra nhitng thiét hai vé sinh mang va
thuong vong cho thuong dan, thiét hai cho
tai san co tinh chat dan sy hodc toan bod
nhiing ton that va thiét hai c6 thé vugt qua so
voi théng lgi quan su cu thé truc tiép da
dugc dy kién. Béo cao ciia Hoi dong Nhan
quyén vé Syria khi xem xét nhitng hanh vi

(31). Human Rights Council, Human rights abuses
and international humanitarian law violations in the
Syrian Arab Republic, 21 July 2016- 28 February
2017, Thirty-fourth session 27 February-24 March
2017, para. 61, https://www.refworld.org/pdfid/58c
80d884.pdf, truy cap 05/02/2020..
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cai bom quanh that lung dé thuc hién céc vu
danh bom ty sat cua cac nhom vii trang da
két luan réng, mac du cac vu danh bom tu sat
nhu vdy khong bi cim theo luat nhin dao
quéc té nhung ching thudng nhim vao
thuong dan va cac d6i twong dan su, giy ra
nhirng ton hai khéng tuong xtimg cho nhitng
d6i tuong dan sy, khong twong ximg véi muc
tiéu quan sy. Trong nhitng truong hop nay,
hanh vi d6 14 toi ac chién tranh.®? Vi ducu
thé vé hanh vi tdn cong khong tuong xing
duoc Hoi dong Nhan quyén ghi nhan trong
B4o c4o 13 vu cai bom cho nd mét xe tai nhién
liéu vao khoang 11 gio ngay 07/01/2017 tai
tram kiém soat ¢ trung tdm thanh phd Azaz
(ving ndng thon Aleppo), giét chét it nhat 48
dan thuong, lam bi thuong 60 ngudi khac
trong khi chi giét chét 6 binh si cia luc
lwong quéan doi ty do Syria.®?

- Céc cudc tin cong tra thu ddi voi
thuong dan

Trong vu Military and Paramilitary
Activities in and against Nicaragua (Nicaragua
v. United States of America), ICJ di khang

(32). Human Rights Council, Human rights abuses
and international humanitarian law violations in the
Syrian Arab Republic, 21 July 2016- 28 February
2017, Thirty-fourth session 27 February-24 March
2017, para. 75, https://www.ohchr.org/_layouts/15/
WopiFrame.aspx?sourcedoc=/Documents/Countries/S
Y/A_HRC_34_CRP.3_E.docx&action=default&Defa
ultlitemOpen=1, truy cap 10/02/2020.

(33). Human Rights Council, Human rights abuses
and international humanitarian law violations in the
Syrian Arab Republic, 21 July 2016- 28 February
2017, Thirty-fourth session 27 February-24 March
2017, para. 76, https://www.ohchr.org/_layouts/15/
WopiFrame.aspx?sourcedoc=/Documents/Countries/S
Y/A HRC_34 CRP.3_E.docx&action=default&Defa
ultltemOpen=1, truy cap 10/02/2020.
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dinh nghia vu cAm tra thu thuong dan khong
chi 1a nghia vu dugc quy dinh trong Cong
uéc Geneva ma con 1a mot nguyén tic chung
cua luat nhan dao quéc €. Trong vu The
Prosecutor v. Martie, Toa d3 nhdn manh
rang, viéc cam tin cong thudong dan phai
dugc ton trong trong moi hoan canh, bat ké
hanh vi cua céc bén trong cudc xung dot...
Khong hoan canh nao cho phép mét cudc tin
cong chéng lai thudng dan ngay ca khi cudc
tan cong do 1a su dap tra twong xtng hanh vi
vi pham tuong tu ciia bén dbi 1ap. Tinh tuyét
dbi trong viéc 4p dung nguyén tic cam tra
thu dugc xac nhan tai Diéu 1 cua tit ca céc
cong udc. Theo diéu khoan nay, cac bén ki
két s& ton trong va dam bdo vi¢c ton trong
cong udc trong moi hoan canh, ngay ca khi,
hanh vi ciia mot bén khac co thé 1a hanh vi
vi pham.(35) DPong thoi, Toa ciing khing
dinh, nghia vu cAm tra thu thuong dan dugc
ap dung ddi v&i moi cude xung dot, “trong
bat cir thoi gian va khu vuc nao”.®®

- Str dung thudong dan dé che chin cho
cac muyc ti€u quan sy hodc hoat dong quan su

Viéc cdm st dung thuong dan dé che
chidn cho cic muc tiéu quan su hodc hoat

(34). 1CJ, Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of
America), Judgment of 26 November 1984, ICJ
Reports 1991, para. 220, https://www.icj-cij.org/files/
case-related/70/070-19841126-JUD-01-00-EN.pdf,
truy cép 15/02/2020.

(35). ICTY, The Prosecutor v. Martie, Rule, Case No.
181, para. 15, https://www.icty.org/x/cases/martic/
tdec/en/960308.pdf, truy cap 03/02/2020.

(36). ICTY, The Prosecutor v. Martie, Rule, Case No.
181, para 16, https://www.icty.org/x/cases/martic/
tdec/en/960308.pdf, truy cap 03/02/2020.
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dong quan sy duoc ghi nhan nhu mot quy tic
trong ludt tdp quan, cAm st dung con nguoi
lam 14 chin (Quy tic 97). Hoi dong nhan
quyén va cac co quan nhin quyén khu vuc
da chi ra ring quyén nay khong chi lién quan
dén quyén khong bi giét ma con 1a nghia vy
clia cac qudc gia trong viéc thuc hién cic
bién phap bao vé su séng.®” Bao céo cia
Ho6i dong Nhan quyén vé Syria dd ghi nhan
nhitng hanh vi st dung thuong dan lam 14
chan cua luc luong Nha nudc hdi gido tu
xung (IS), vi pham quy dinh cua ludt nhan
dao quéc té. Cu thé, dau thang 8/2014, Luc
luong dan chu Syria (SDF) da tién vao
Minbij (ving noéng thén Aleppo) va cudi
cing nim quyén kiém soat thanh phé ma
trubc d6 bi IS chiém git. Vao ngay
12/8/2014, khi IS rat lui tr Minbij dén
Jarablus, mot thanh phd sau d6 bi IS kiém
soat, IS di cudng ché it nhat 500 dan
thuong. Hoi dong Nhan quyén di khang
dinh, v6i viéc sir dung dan thuong Minbij dé
ngan chan cac cudc tan cong cua Luc lugng
dan chu Syria, IS da stir dung dan thuong nhu
nhimng 14 chin, ddy 1a mot t6i ac chién tranh

theo luat nhan dao quéc 6.9

(37). UN Human Rights Committee, General Comment
No. 6 (Article 6 of the International Covenant on
Civil and Political Rights), https://www.ohchr.org/
Documents/HRBodies/CCPR/GCArticle6/GCArticle6
_EN.pdf, truy cap 07/02/2020.

(38). Human Rights Council, Human rights abuses
and international humanitarian law violations in the
Syrian Arab Republic, 21 July 2016- 28 February
2017, Thirty-fourth session 27 February-24 March
2017, para. 82, https://www.ohchr.org/_layouts/15/
WopiFrame.aspx?sourcedoc=/Documents/Countries/S
Y/A HRC_34 CRP.3_E.docx&action=default&Defa
ultltemOpen=1, truy cap 07/02/2020.
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2.3. Thanh lap cac khu vuc bao vé thuong
dan trong truong hop bi om, bi thirong

Céc bén xung dot co thé truc tiép hodc
thong qua mot qudc gia trung l4p hodc mot
td chic nhan dao dé dé xuét viéc thanh lap
tai nhirng khu vuc giao tranh cac khu vuc
trung 1ap nhiam bao vé khoi tac dong cua
cudc chién tranh d6i voi 1) cac chién binh
hodc ngudi khong phai chién binh bi 6m va
bi thuong; 2) thuong dan khong tham gia
cudc xung dot va nhiing nguoi trong thoi
gian cu tru tai khu vuc giao tranh, khong
thuc hién cac hoat dong nhu mot si quan
quan sy (Piéu 15 Cong udc Geneva IV- GV
IV). Pong thoi, khi can thiét, cac bén co thé
thiét 1ap trén lanh thd ctia minh ciing nhu
nhitng khu vuc bi chiém dong cac khu vuc

@9 va khu vuc an toan“? dé bao

bénh vién
vé cho nhitng nguoi bi tac dong bai chién
tranh, nguoi bi dm, bi thuong, nguodi cao
tudi, tré em dudi 15 tudi, phu nir c6 thai va
nudi con dudi 7 tudi trong thoi gian hoa
binh va sau khi xay ra xung dot (Piéu 14

(39). Khu vyc va vi tri bénh vién 1a diém thuong truc,
dugc thanh 13p bén ngoai khu vuc chién diu dé bao
vé cho quan d6i hodc dan thuong dm dau va bénh tat
tlr cac vil khi tim xa, dac biét la tir cac dot oanh tac
trén khong, https://ihl-databases.icrc.org/applic/ihl/ihl.
nsf/Comment.xsp?action=openDocument&documentl
d=515EC8ABE917FE30C12563CD0042AEES, truy
cép 02/01/2020.

(40). Khu vyc va vi tri an toan la diém thuong truc,
dugc thanh 1ap bén ngoai khu vuc chién diu dé bao
vé cho mot s nhom thuong dan xac dinh do su dm
dau cua ho nén can sy bao vé dic biét (tré em, nguoi
gia, phu nit mang thai...) tir cac vii khi tam xa, dic
biét 1a tir cac dot oanh tac trén khbng, https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?act
ion=openDocument&documentld=515EC8ABE917F
E30C12563CDO0042AEES, truy cap 02/01/2020.
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GC 1V). Dai dién cic bén s& ki két thoa
thuan cu thé vé cac van dé lién quan dén vi
tri, quan li, cung cép luong thyc va giam sat
khu vuc trung 1ap ciing nhu thoa thuén vé
vi¢c cong nhan bénh vién. Sy khac nhau
gitta khu vuc trung 1ap voi1 khu vuc bénh
vién va khu vuc an toan & chd khu vuc
trung 1ap dugc thanh 1ap tai nhiing khu vuc
thuc té dang xdy ra cudc chién ddu nhim
bao vé cho ca thuong dan va binh si bi m,
bi thuong va chi mang tinh chit tam thoi dé
dap ung tinh hinh tai thoi diém cu thé trong
khi cac khu vuc bénh vién va khu vuc an
toan c¢6 xu huéng 1au dai hon.“?

Muc dich cia vi¢c thanh 13p bénh vién
nham bao vé thuong dan trudc nhitng mbi
nguy hiém cé thé phét sinh tir cac cudc oanh
tac trén khong, hoa luc phdo tam xa, tén lira
dan duong va ca nhitng nguy hiém phat sinh
tir nhimg vii khi trong cu li gan thong qua
viéc thanh 1ap nhiing khu vuc véi nhiing
diéu kién dugc trang bi dé cham séc va diéu
tri cho nhitng thuong dan can sy chim soc
dac biét do hau qua cua cudc xung d@t.(42)
Céc bénh vién dugc lap ra s€ dugc cac bén
ton trong, bdo vé va sé la ddi tugng bi cAm
tan cong trong cudc xung dot. Cac phuong
tién ho téng hodc xe lira bénh vién trén dat
lién hodc cac tau thuyén dic biét trén bién dé
ho tong thuong dan bi dm va bi thuong, cic

(41). https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/
Comment.xsp?action=openDocument&documentld=
690CA86D0103BA91C12563CD0042B010, truy cap
07/02/2020.

(42). https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/
Comment.xsp?action=openDocument&documentld=
515EC8ABE917FE30C12563CD0042AEES, truy cap
02/01/2020.
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truong hop 6m dau va thai san ciing duoc
bao v€ nhu bénh vién; may bay st dung dé
di chuyén thuong dan bj dm, bi thuong khong
bi tn cong nhung phai ton trong quy dinh vé
d6 cao, thoi gian va tuyén duong bay da
dugc cac bén xung dot thoa thuin (Didu 21,
Diéu 22 GC IV). Hang hoa cua céac ctra hang
y té va bénh vién, cac thyc phdm thiét yéu,
quan 4o, thudc bd danh cho tré em dudi 15
tudi, phu nit c¢o thai, truong hop thai san
cling nhu nhitng thtr can thiét cho cac nghi
thirc ton gido cua thuong dan sé phai dugc
cac bén cho phép tu do cung cip cho thuong
dan, ké ca la thudong dan cua bén dbi dich.

2.4. H6 tro nhdn dao cho thwong dan
trong xung dot vii trang

Trong trudng hop nhu cau lwong thyc, y
té, quan 4o, khin trai givong, phuong tién tra
an, cc vat dung khac can thiét cho su séng
con cua thuong dan, cac dd vat can thiét cho
viéc tho cung ton gido cho toan bo hay mot
phan thuong dan khong dugc bao dam,
chinh phu, cac bén tham chién khong duogc
phép dua ra bat ki Ii do nao dé khong cho
phép hay dit ra nhitng diéu kién dé cho phép
cac qudc gia hodc cac to chirc nhan dao vo tu
nhu ICRC thuc hién cac chuong trinh vién trg
nhan dao gém thuc pham, vat tu y té va quan
40, dong thoi, phai hop tac hét stic véi cac
quéc gia, td chtrc nhan dao dé trién khai mot
cach nhanh chong, can trong nhiing ké hoach
nay (Piéu 59 GC IV, Piéu 69 AP 1).*® Cac
16 hang vi¢én trg s€ dugc ty do véan chuyén

(43). https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/
Comment.xsp?action=openDocument&documentld=
15B5740DF2203BE4C12563CD0042C966, truy cap
05/01/2020.
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dén ving lanh thd xung dot, ké ca qua nhimng
khu vic bi phong toa va khong thé bi tuyén
b6 1a hang lau hodc bi bat giit trong moi
truong hop. Bén canh do, nhiing 16 hang nay
s& duoc bao vé khoi nhimg hoat dong tin
cong hoic tich thu sung cong (Pidu 59 GV
IV). Thuong dan cling dugc phép nhan
nhirng 16 hang ctru trg ctia c4 nhan guri cho
ho tuy thudc vao cac Ii do an ninh (Piéu 62
GC 1V). Piéu nay c6 nghia 12 bén chiém
dong chi co thé khong cho phép viée tiép
nhan vién trg ctia ca nhan vi nhitng i do lién
quan dén an ninh va ciing chi duoc phép duy
tri sy tir chdi nay khi nhing i do lién quan
dén an ninh d6 ton tai.*?

3. Cham dit sir bao vé d6i voi thuomg dan

Luat nhan dao qudc té dua trén nguyén
tac phan biét giita lyc luong vil trang, nhirng
nguoi tham gia vao cudc xung dot voi tu
cach dai dién cho cac bén trong mot cude
xung dot vi trang voi thuong dan, nhiing
ngudi duge cho 1a khong tham gia truc tiép
vao cac cudc xung dot va phai dugc bao v¢
truée nhimg moi nguy hiém phét sinh tir cac
hoat dong quan sy. Tuy nhién, c6 nhiéu i do
d3 din dén viéc gia ting sy tron lan gitta
thuong dan véi luc luong vii trang trong cac
cudc chién tranh hién nay.

Quy ché ddi véi thuong dan tham gia
truc tiép vao cac cudc xung dot dugc quy
dinh tai hai Nghi dinh thu b6 sung nam 1977
tai cac khodn 1 Diéu 45 va khoan 3 Diéu 51
(AP 1) va khoan 3 Piéu 13 (AP II). Tuy

(44). https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/
Comment.xsp?action=openDocument&documentld=
62DB22396B214C63C12563CD0042CABS, truy cap
03/01/2020.
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nhién, ca Cong udc Geneva va 2 nghi dinh
thu déu khong dinh nghia vé nhimg hanh vi
duoc coi 1a tham gia tryc tiép vao cudc xung
dot. Nam 2003, ICRC da khéi xudng nhiing
nghién ctru nham 1am rd khai niém “tham
gia tryc tiép vao cac cudc xung dot” va dén
niam 2010, ICRC dd xuit ban “Hudng dan
giai thich vé khai niém sy tham gia truc tiép
vao cac cudc xung dot theo luat nhan dao
qudc t&”, trong d6, dua ra nhimg khuyén
nghi vé khai niém nay. Theo ¥ kién cua
ICRC, khai niém tham gia truc tiép vao cudc
xung dot lién quan dén nhitng hanh vi cy thé
do nhitng ca nhan thuc hién nhu mot phan
hanh dong ctia cudc xung dot vii trang gitra
céc bén. Cuy thé, dé duogc coi 1a tham gia truc
tiép vao cudc xung dot, hanh vi cy thé phai
thoa mén ba yéu cau: 1) Hanh vi d6 phai c6
kha ning anh huéng xau dén cac hoat dong
quan sy hodc nang lyc quan sy cua mot bén
trong mdt cudc xung dot vii trang hodc thay
vao d6, gdy ra cai chét, thuong tich cho
ngudi hodc hodc pha huy nhimng ddi tuong
dugc bao vé trudc cic cude tin cong truc
tiép (ngudng thiét hai); 2) Hanh vi phai co
mobi lién hé nhan qua truc tiép gitra hanh vi
va thiét hai c6 thé xay ra do hanh vi d6 hoac
tir mot hoat dong quan sy phdi hop ma hanh
vi 6 1a mot phan khong thé thiéu cua hoat
dong quan su nay; 3) Hanh vi nay phai duoc
tinh toan cu thé dé 13 nguyén nhan tryc tiép
gy ra ngudng thiét hai nhu yéu cau trén dé
hd trg cho mdt bén trong cudc xung dot va
gay thiét hai cho bén khac.“® Céac bién phap

(45). Melzer, Nils., “ICRC Interpretive Guidance on
the Notion of ‘Direct Participation in Hostilities’
under International Humanitarian Law”, International
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chuén bi cho viéc thuc hién mot hanh vi cu
thé tham gia tryc tiép vao cudc xung dot,
cling nhu viéc trién khai va tr& vé tr dia
diém thuc hién duoc coi 1a mot phﬁn khong
thé thiéu ctia hanh vi do.

Trong vu Public Committee Against
Torture v. Government, Toa 4n tdi cao clia
Israel d3 liét ké mot sé hanh vi duoc coi nhu
la su tham gia tryc tiép vao cudc xung dot,
bao gdm: thu thdp tin tic tinh bao vé cudc
xung dot hoac ngoai cudc xung dot; van
chuyén cac chién binh bat hop phap dén
hodc di tir noi xdy ra xung dot; van hanh céac
loai vii khi ma cac chién binh bat hop phap
st dung hodc gidm sat cac hoat dong cua ho
hodc cung cép dich vu cho ho tir chién
truong. Nguoc lai, nhitng hanh vi nhu ban
thuce phém hoiac thube cho mot chién binh
bat hop phép; gitp mot chién binh bat hop
phap phan tich chién lugc chung; cung cap
ngudn lyc hau can va hd tro chung, bao gdm
hé trg tai chinh hay tuyén truyén tng ho
nhirng chién binh bat hop phap khong bi coi
la tham gia truc tiép vao cudc xung dot.“®)
Trong vu Prosecutor v. Pavle Strugar, Toa
da két luan rang viéc Valjalo 14i xe dua dén
cidc nhan vién cia nhém khung hoang va
quan chtc dia phuong trong qué trinh thuc
hién cic nhiém vu trong thoi gian dién ra

Review of the Red Cross 872 (December 2008): 991
1047, http://www.icrc.org/eng/assets/files/other/irrc-
872-reports-documents.pdf, truy cap 10/02/2020.

(46). Public Committee Against Torture v. Government
HCJ 769/02, para. 35, https://versa.cardozo.yu.edu/ sites/
default/files/upload/opinions/Public%20Committee%
20Against%20Torture%20in%201srael%20v.%20Gov
ernment%200f%20Israel.pdf, truy cap 11/02/2020.
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cudc tan cong tai Dubrovnik 1a sy tham gia
truc tiép vao cudc xung d(f)t.(47)

Thudng dan tham gia truc tiép vao cudc
xung dot s€ bi méat sy bao vé nhu dbi vai
thuong dan trong thoi gian ho tham gia truc
tiép vao cudc xung dot do. MAét su bao vé dbi
v6i thuong dan dugc hiéu trude tién 13 mat
quyén duoc bao vé trude su tin cong truc
tiép ctia cac bén tham chién. Noi cach khac,
cac lyc luong vii trang duoc tdn cong vao
thudng dén tryc tiép tham gia vao cudc xung
dot va nhitng thuong vong xay ra dbi voi
thuong dén tryc tiép tham gia vao cudc xung
dot s& khong bi coi 1a hanh vi bat hop phap
ctia cac bén tham chién. Trong vu Milosevié
Case (Dragomir), Toa di khang dinh ring
viéc bao vé tir cac cude tin cong nham vao
thuong dan bi dinh chi “khi va trong thoi
gian ho (thwong ddn) tham gia truc tiép vao
cugc xung dot” 49 Trong vu Public Committee
Against Torture v. Government, Toa an tdi
cao cua Israel cling khang dinh “thirong din
tham gia vao cdc cudc xung dot la muc tiéu
tin céng hop phdp”. 49 Khi thuong dan
chidm dut viéc tham gia tryuc tiép vao cudc
xung dot hodc khi thanh vién cua cdc nhom

(47). ICTY, Prosecutor v. Pavle Strugar, 1T-01-42-A
(Appeals Chamber Judgement) 17 July 2008, para.184,
https://www.icty.org/x/cases/strugar/acjug/en/080717.
pdf, truy cap 12/02/2020.

(48). ICTY, Prosecutor v. Dragomir Milosevic Public,
IT-98-29/1-A, 12 November 2009, para. 57, https://mww.
icty.org/x/cases/dragomir_milosevic/acjug/en/091112.pdf,
truy cép 11/02/2020.

(49). Public Committee Against Torture v. Government,
HCJ 769/02, para. 26, https://versa.cardozo.yu.edu/sites/
default/files/upload/opinions/Public%20Committee%20
Against%20Torture%20in%201srael%20v.%20Govern
ment%200f%20Israel.pdf, truy cap 11/02/2020.
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vii trang c6 to chirc khong thudc nha nudc
trong mot cudc xung dot vil trang chim dut
chirc nang chién diu lién tuc caa ho, ho s&
gianh lai duoc sy bao vé ddi voi thudong dan
chdng lai sy tAn cong truc tiép nhung khong
dugc mién truy t6 vi hanh vi pham phap luat
trong nude va qudc té ma co thé ho co thé da
pham phéi.(so)

Ngoai ra, trong truong hop bi dm, bi
thuong hodc bi luc lugng vii trang ctia bén
d6i 1ap bat giir, nhitng ngudi nay chi duoc
hudng sy ddi xir nhu nhitng ngudi bi 6m, bi
thuong thong thuong ma khong dugc hudng
su dbi xir nhu v6i thuong dan, dong thoi
cling khong dugc hudng sy bao vé trong
truong hop bi bit hodc bi giam giit nhu dbi
v6i thuong dan.®Y

Trudc Chién tranh thé giGi lan thu hai,
khong co nhimg chuan muc phap Ii quc té
cu thé nhim bao vé thuong dan trong céc
cudc xung dot. Nhitng thuong vong hang
loat d6i voi thuong dan trong Chién tranh
thé gi6i lan thir hai da thiic ddy cong dong
quéc té thong qua nhitng quy tic nham bao
v¢€ hiéu qua thuong dan trudc nhitng hau qua
khiing khiép cta cac cudc xung dot vii trang.
Ttr nhitng quy dinh vé bao vé nan nhan chién

(50). Melzer, Nils., “ICRC Interpretive Guidance on
the Notion of ‘Direct Participation in Hostilities’
under International Humanitarian Law”, International
Review of the Red Cross 872 (December 2008): 991
1047, http://www.icrc.org/eng/assets/files/other/irrc-
872-reports-documents.pdf, truy cap 10/02/2020.

(51). ICRC, “Direct Participation in Hostilities.” Special
issue, International Review of the Red Cross 872
(December 2008): 819, https://www.icrc.org/en/doc/
resources/international-review/review-876-conference-
red-cross-red-crescent/review-876-all.pdf, truy cap 11/02/2020.
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NGHIEN CUU - TRAO POI

tranh duoc ghi nhin trong Cong wdc dau tién
nam 1864 cho t61 4 Cong udc Geneva nam
1949 va 2 nghi dinh thu b sung nim 1977,
dén nay khuon khé phap Ii cho hoat dong
bao vé thuong dan van ngay cang dugc hoan
thién voi nhitng nd luc khong nging cia
cong ddng qudc té nham hinh thanh nhimg
quy tic, nhig chuin myc dé bao vé thuong
dan tot hon trudc nhitng cudc xung dot
khong ngimg gia ting ca vé sb luong, tinh
chét phurc tap va su tan bao.

Thyc tién cic vi pham trong hoat dong
bao vé thudng dan cho thiy ting cudng ton
trong phap luat qudc té 1a didu kién tién
quyét dé c6 thé bao vé thudng dan mot cach
hi¢u qud trudc céc cugc xung dot. Trong
nhiéu cudc xung dot, cac luc lugng chinh
phu va cac nhom vii trang phi nha nudc tiép
tuc bt chip phép luat quéc té bang cach
nhim tryc tiép vao thuong dan va cac doi
tuong dan su, tién hanh céac cudc tan cong
btra bai hoac khong thyc hién moi bién phap
phong ngira kha thi dé tranh ton that dan su.
Hoi dong Bao an Lién Hop qudc di bay to
“su phan nd” trudc thyc té 1a thuong dan
tiép tuc chiém phan 16n thuong vong trong
cac cudc xung dét(sz)... Tuy nhién, nhiing
didu nay khong c6 nghia 1a ludt nhan dao
qudc té noi chung va nhiing quy tic vé bao
v€ thuong dan noi riéng tdn tai mot cach vo
nghia, boi 1€ “trong tinh trang bao luc,
khéng ai buon tudn thi ludt 16. Nhung khia
canh tich cuc cua ludt nhan dao qu(fc té, do

(52). Tuyén bd ctua Chu tich Hoi dong Bao an (S/
PRST/2018/18), ngay 21/9/2018, tai https://undocs.
org/en/S/PRST/2018/18, truy cap 15/02/2020.

32

la ¢6 ton tai mot thir ludgt ma nguoi ta can
tudn thii. It ra con c¢é mot diéu gi d6 dé doi
héi cdc bén phdi tuan theo”.1.%®
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