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BOI THUGNG THIET HAI DO XAM PHAM DANH DU, UY TiN, NHAN PHAM
NGUGI KHAC TRONG MOT SO BO LUAT G VIET NAM THGI PHONG KIEN

HG BAO *
Tom tat: Trong thoi dai nén kinh té va cong nghé phét trién nhu vii bao hién nay, céc gia tri danh
de, uy tin, nhan pham cizia méi ca nhan dé by tdc dong tiéu cuc, gay ra nhieu hé luy khon luong. Piéu
nay doi hoi hé thang phap ludt phai dioc hoan thién dé bdo vé danh die, uy tin, nhan pham ca nhan
theo hwéng ddp ing tot cdc trao luu, tw twong hién dai ciing nhuw ké thira, phat huy nhiing gia tri
truyen thong tor dep cua dan téc. Bai viét nghién cizu truyén thong phap lugt Viét Nam théng qua mét
s6 b ludt tiéu biéu trong céc thoi dai phong kién Viét Nam nham phét hién va ké thira nhiing tién bg
trong lich sir ldp phap dan téc vé bao vé danh di, uy tin, nhan phdm cd nhdn dé gii gin trat ti, dao
dirc X8 hoi; dé xuat mét sé giai phap nham gdp phan hoan thién hé thong phap ludt vé boi thiong thiét
hgi do Xam pham danh d, uy tin, nhan pham.
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Abstract: In the current era of stormily economic and technological development, it is likely that
personal honour, reputation or dignity can be negatively affected, causing many unpredictable
consequences. This requires the legal system to be improved to protect personal honour, reputation or
dignity with the direction of meeting modern trends and ideas as well as inheriting and promoting
good traditional values. The paper examines the Vietnamese legal tradition based on some typical
feudal law codes of Vietnam to identify and inherit advances in the law-making history regarding
protection of personal honour, reputation or dignity for preserving social order and morality. It also
offers some proposals for improving the law on compensation for damages caused by harm to personal
honour, reputaion or dignity.
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Duc’wi tac dong caa mat trai nén kinh té
thi truong cling nhu hé qua tiéu cuc
phét sinh tir cudc cach mang cong nghiép lan
thd tv ma trong d6, linh vuc cbng nghé
théng tin la mot tru ¢ot quan trong, tinh trang
danh dy, nhan phdm cua c4 nhan bi xam
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pham xay ra ngay cang phé bién vé quy mo
va tinh vi vé phuong thirc. Piéu nay gay ra
nhiéu hé luy, dién hinh nhiéu su viéc dang
tiéc lién quan dén nguoi chua thanh nién vi
bi bdi nho danh du trén mang xa hoi ma tim
dén con duong tu sat.!Y) Thyc tidn nay doi

(1). Hoai Thu, Pa Nang: Mgt ni sinh tie van do bj boi
nho danh di trén facebook, B4o Cong an nhan dan
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hoi Nha nudc phai khdng ngung hoan thién
chinh séch, phép luat dé diéu chinh kip thoi
nham bao vé danh du, uy tin, nhan pham cua
mdi ¢4 nhan trong xa hoi. Danh dy, uy tin,
nhan pham 1a céc gié tri thiéng liéng, nhay cam,
phu thudc vao béi canh vin hod & mdi quéc
gia, vi vay viéc soan thao cac quy dinh phép
luat co lién quan tdi viéc bao vé danh du, uy
tin, nhan pham ca nhan can phai quan tam
dén truyén thdng van hoé dan toc, tic 1a phai
6 yéu t ké thira, phat trién tu duy 1ap phép.
Hon nira, dan toc Viét Nam véi bé day lich st
hang nghin nam ton tai va phéat trién da hinh
thanh va ludn ké thira, phéat huy nén van hién,
van hoa dic sac, phong phd. Nhiing tu tuéng
vé viéc bao vé danh du, uy tin, nhan pham ti
sém da duoc cha 6ng ta quan tam, dé cao va
chuyén hoa thanh cac quy pham phép luat.

Vi nhitng li do trén, viéc nghién ctru mét
s6 bo luat dién hinh cua phap luat Viét Nam
thoi phong kién vé bdi thuong thiét hai
(BTTH) do x&m pham danh dy, uy tin, nhan
pham nguoi khac 1a rat can thiét cho viéc
hoan thién phap luat dan sy duong dai. Tuy
nhién, trai qua nhiéu giai doan lich sir, dic
biét 1a cac giai doan chién tranh va thoi ki
Bic thudc, Phap thudc clng nhiing bién cb
thoi dai da huy hoai rat nhiéu cac thu tich, di
chi lién quan dén phép luat quan trong nhu
Luat Hinh thu thoi Ly cing cac bo luat cd
khéc. Theo céac thu tich van con ton tai cho
t6i ngay nay cho thdy mot sé bo luat thoi
phong kién (nhu Bo luat Hong Buc, Bo luat
Gia Long, Bo Dan luat Béc ki, Trung Ki...)
c6 dit ra cac quy dinh vé bao vé va trach

dién tu, http://cand.com.vn/Xa-hoi/Da-Nang-Mot-nu-
sinh-tu-van-do-bi-boi-nho-danh-du-tren-facebook-
232834/, truy cap 19/9/2019.
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nhiém bdi thuong thiét hai do xam pham
danh duy, uy tin, nhan pham nguoi khac, ma
s6m nhét c6 thé ké dén Bo luat Hong Duc.

1. B luat Hong Pic

B6 luat Hong Brc duogc ban bé lan dau tién
trong khoang nién hiéu Hong Bc (1470-1497),
gom 722 diéu, 13 chuong, ghi chép trong 6
quyén, con cd tén goi 13 Qudc trieu Hinh luat.
Bo luat Hong Buc dugc danh gia 1a mot
trong nhitng bo luat phong kién tién bo va
dic sic nhat trong lich st phap luat Viét
Nam. C6 thé ndi, Bo luat Hong Puc di dat
vi tri dinh cao trong sé cac luat thanh vin
ban hanh tir truge dén thoi gian d6 (doi Tran,
HO tré vé trudc) ciing nhu ca nén phap luat
Viét Nam thoi phong kién sau nay (doi
Nguyén véi Bo luat Gia Long).

Vé trach nhiém BTTH do xam pham
danh dy, uy tin, nhan pham ngudi khéc, Bo
luat Hong Buic quy dinh ¢6 05 loai hanh vi
bi coi la xdm pham danh du, uy tin, nhan
pham nguoi khéc. Do d6, nguoi nao thyc
hién cac hanh vi nay, ngoai trach nhiém boi
thuong ton that vé thuong tich, thiét hai tai
san, thiét hai tinh than con phai boi thuong
ton that vé danh dy, uy tin, nhan pham cho
ngudi bi thiét hai bang mot khoan tién goi 1a
“tién ta” (tir “ta” (34%) nghia 1a xin 13i hay “ta
13i, ta t6i”).?) Cac loai hanh vi d6 1a: cudi
xin ma khong da sinh &, thong gian, tan
cong ngudi khac, lang ma ngudi khac va tb
c4o sai sy that quan xu &n, cu thé:

- V& hanh vi cuéi xin ma khong du sinh 18

Tai chuong quy dinh vé linh vuc hén
nhan va gia dinh, B luat Héng buc quy
dinh hanh vi cudi xin ma khéong lo du sinh I

(2). Thiéu Churu, T dién Han - Viét, Nxb. Vin hoa-
Thong tin, Ha Nai, 2009, tr. 785.
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mac nhién bi xem la xdm pham danh du, uy
tin nguoi khac va phai chiu BTTH. Cu thé,
Diéu 31 Chuong Ho hon, Quyén 111 Bo luat
Hong Bac quy dinh: “Nguwoi két hon ma
khéng du sinh 1é dén nha cha me (nguwoi con
gai) (néu cha me chét cd, thi dem dén nha
nguoi truong ho, hay nha nguoi truong lang
dé xin), ma thanh hon véi nhau mét cach cau
tha thi phai biém mét tu va theo 1é sang hén,
bat phdai nép tién ta cho cha me (néu cha me
chét ca thi ngp cho trwong ho hay nguoi
truong lang)”.® Péi v6i quy dinh nay, tac
gia cho rang phap luat nha L& xem viéc
ngudi con trai tuy khong chuan bi day du 18
vat (sinh 1) theo 1& nghi truyén thong ma tu
y tién hanh két hon 1a lam “mat mat”, 1am
t6n hai thanh danh cha me ngudi con gai, boi
hang x6m va gia toc ngudi con gai co thé
quy két cha me ngudi con gai thiéu trach
nhiém trong viéc giao duc con céi, khién con
cai khdng biét I& nghi két hon truyén thong;
do d6, nguoi két hon (ngudi con trai) phai
chiu nop tién ta dé bay to thai do xin 13i
nham bu dip ton that tinh than vé danh dy,
uy tin cha me nguoi con gai.

- V& hanh vi théng gian

Diéu 1 Chuong Thong gian thudc Quyén
Il Bo luat Hong Bac quy dinh: “Gian dam
V6i Vo nguroi Khac thi xie téi i hay t6i chét;
voi Vo 1€ nguroi khac thi giam mét bgc. Voi
ngwoi quyen quy thi sé xiz cach khéac; ke
pham tgi déu phdi nop tién ta nhuw lut dinh”®
Cum tir “gian dam” ma B luat Hong Bac sir
dung trong Diéu luat nay dugc hiéu 1a hanh
vi cia nguoi nam gidi ngoai tinh vai vo

(3). Vién Str hoc, Quéc trieu Hinh lugt (Lugt Hinh
trieu L&), Nxb. Tu phap, Ha Noi, 2013, tr. 148.
(4). Vién Str hoc, sdd, tr. 183.
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ngudi khdc & muc do rat nghiém trong (co
hanh vi quan hé tinh duc hoac cac hanh vi dé
hén khac). Hanh vi “gian dam vé&i vo nguoi
khac” gay anh huéng rat nghiém trong dén
danh du, uy tin cia ngudi chong, cho nén vé
mit trach nhiém dan sy, Bo luat Hong Duc
da dat ra quy dinh budoc ngudi nam gigi co
hanh vi “gian dam vd&i v nguoi khac” phai
BTTH bing viéc nop tién ta nhu luat dinh
nham bu dap ndi dau, sy mat mét vé tinh
than ciing nhu danh dy, uy tin nguoi chong.
Ciing tai Chuong nay, Piéu 2 quy dinh:
“Ouyén rii con gdi chwa c¢é chong, thi xi
nhu t3i gian dam thuong, va phdi ngp tién ta
nhiéu it tinh theo bdc sang hén, tra cho cha
Me nguwoi con gdi » ) Trong x& hoi Viét
Nam trudc day, Viéc con gai chua chong ma
€6 quan hé yéu duong tuy tién, di lai vai
nguol nam gigi s€ bi xem 1a hanh vi v6 van
ho4, suy doi dao duic, cha me ngudi con gai
s€ bi x& hoi 1én an vi da khong lam tron trach
nhiém gido duc con céi, danh du, uy tin cua
cha me nguoi con gai bi anh huong nang né.
Do d6, ngudi nao thyc hién hanh vi “quyén
rii con gai chua c6 chong” lam ton that danh
du, uy tin cha me nguoi con gai thi ngoai cac
ché tai hinh sy ra con phai chiu trach nhiém
dan sy BTTH cho cha me nguai con géi.
Hon nira, cac nha lap phap Viét Nam thoi
Lé so di xem hanh vi hiép dam la hanh vi
xam pham danh dy, uy tin, nhan pham nghiém
trong hon cac hanh vi khac. Tir céch tiép can
do, cac nha lap phap da quy dinh trach nhiém
BTTH vé mit ton that tinh than (ta 13i) khi
thuc hién hanh vi nay phai nang hon cac hanh
vi khéc, cu thé, Bo luat Hong Bac quy dinh:

(5). Vién Str hoc, sdd, tr. 183.
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“Hiép dam thi xi tgi leu hay téi chét va phdi
nop tién ta nhiéu hon tién ta vé téi gian dam
thuwong mét bdc” (Piéu 3 Chuong Théng gian
thudc Quyén 111 Bo luat Hong Puc).®

Ngoai ra, hanh vi théng gian vaéi vo nguoi
khéc (co thé hiéu Ia viéc ngoai tinh véi vo
nguoi khdc & muc do it nghiém trong hon
Diéu 1 Chuong ndy) gy anh huong nghiém
trong vé danh du, uy tin nguoi chong, do do,
Bo luat Hong Buc budc ngudi ¢d hanh vi
thong gian phai nop tién ta nham BTTH cho
ngudi chdng nhu sau: “Thdng gian véi vo
nguwoi, thi xie phat 60 truong, biém 2 tw bdt
ngp tién tg nhiéu it theo bdc cao cap (cua
ngwoi dan ba) néu sang hén cach nhau xa, thi
lgi xat khdc” (Piéu 5 Chuong Thong gian thudc
Quyén 111 By luat Hong Brc).”

- V& hanh vi tin cong gay thiét hai danh
du, uy tin, nhan pham ngudi khac

Piéu 2 Chuong Pau tung thuéc Quyén
IV Bo luat Hong Buc quy dinh cac nhém
hanh vi tan cong ngudi khac c6 gay hau qua
thiét hai vé danh dy, uy tin, nhan pham cho
nan nhan nhu: 1) nhém hanh vi tan cong gay
thuong tich c6 gay hau qua xau vé ngoai
hinh (danh nguoi gy rang, sut tai, mi, chot
mot mét, 1am rung téc...) va 2) nhdém hanh
vi tin cong huy hoai danh dy, uy tin nguoi
khac (ném vat ban vao dau, mat ngudi Khac
hoidc d6 vao miéng, mﬁi).(S)

- V& hanh vi ling ma nguoi khac

Ling ma dugc hiéu 12 “lam xiic pham
nang né den danh dir”.® X3 hoi Vit Nam tur

(6). Vién St hoc, sdd, tr. 183.

(7). Vién St hoc, sdd, tr. 184.

(8). Vién St hoc, sdd, tr. 205 - 206.

(9). Vién Ngbn ngit hoc, Tur dién tiéng Viét, Nxb. Da
Ning - Trung tam Tir dién hoc, 2003, tr. 549.
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xua tGi nay luén coi hanh vi lang ma nguoi
khac 1a hanh vi thiéu chuan muc, cac nha lam
luat B6 luat Hong Buc da quy dinh nhiéu ché
tai 4p dung ddi voi hanh vi lang ma, trong d6
O budc nguoi lang ma phai BTTH cho nguoi
bi lang ma béng mot khoan “tién ta”. Cu thé,
Chuong Dau tung thuéc Quyén IV Bo luat
Hong Buc c¢6 cac diéu luat quy dinh tréch
nhiém BTTH biang mot khoan “tién ta” trong
cac truong hop lang ma nguoi khac nhu: cac
quan ling ma nhau, mang vung, chiri canh, si
nhyc may tao, nhan luc say ma lang ma nguoi
ta (Piéu 9); ling ma ngudi trong hoang toc
(Piéu 10); hanh vi ling ma 6ng ba, cha me,
VO CONn cua quan trudng, td nhi ¢ quan bo cua
minh (Piéu 23); ling ma St gia nudc NGoAi
(Diéu 27); ling ma nguoi thi hanh céng vu
(nguoi dwoc quan sai, sai dich, thu thué)
(Diéu 29); lang ma Vg, con cua quan tai chic
(bidu 32).“9 Tit ca nhing hanh vi ling ma
vira néu déu phai nop tién ta dé xin 15i nguoi
bi thiét hai cta nguoi gay thiét hai.

- V& hanh vi tb céo sai su that quan xir &n

Piéu 29 Chuong Poan nguc thuéc Quyén
VI Bo luat Hong Buc quy dinh ngudi té céo
sai sy that quan xt an (nguc quan, hinh
quan) cho rang quan xir an xét xtr oan, sai
(trong khi thyc té cac quan xtr dung luat) thi
phai nop tién ta.™ Quan xr 4n 1a ngudi chiju
trach nhiém trudc hét vé thanh danh, uy
nghiém, sg trong sach va cong tam cua
minh, do d6, hanh vi t6 cdo sai sy that 1am
anh huong dén thanh danh cia quan xa an
gay du luan tiéu cyc trong xa hoi, lam giam
niém tin cia dan ching vao chinh quyén
phong Kkién, 1am ting nguy co sdu xa anh

(10). Vién Sir hoc, sdd, tr. 209 - 219.
(11). Vién Sir hoc, sdd, tr. 284.
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huong dén an ninh caa nha nuéc phong kién.
Do dé, Bo luat Hong Btc quy dinh ngudi t6
cao quan xur an sai su that ngoai trach nhiém
hinh su ra con phai chiu trach nhiém dan su
la nop tién ta nhiam bao vé danh du, uy tin,
su ton nghiém cua cac quan xu an trong khi
thuc hién nhiém vu bao vé I& phai, bao vé
phap luat, bao vé an ninh ché do phong kién.

Nhu vay, ché dinh BTTH do xam pham
danh du, uy tin, nhan pham nguoi khac trong
Bo luat Hong Buc c6 3 dic diém sau day:

Thit nhdt, Bo luat Hong Pac da budc
dau thira nhan quyén duoc bao vé danh dy,
uy tin, nhan pham, thé hién sy tién bo trong
tu duy 1ap phap cua minh. Tuy nhién, day
chi 12 su thira nhan mét céch gién tiép, bai 18
qua phéan tich trén day cho thdy Bo luat
Hong Puc khong dua ra quy dinh truc tiép,
chi tiét vé danh du, uy tin, nhan pham ma chi
thdng qua cac hinh phat ciing ché tai dan sy
phan anh sy thtra nhan va bao dam caa nha
nude d6i voi quyén duoc bao vé danh duy, uy
tin, nhan phém con nguoi.

Thet hai, Bo luat Hong Puc c6 diém tién
bo khi quy dinh chi tiét vé ché tai dan su
trong giai quyét vy viéc xam pham danh du,
uy tin, nhan pham ngudi khéac véi hinh thirc
rd rang, do la trach nhiém nop “tién ta”.

Thit ba, mac du co tién bo nhu dd phan
tich nhung boi han ché lich sir, B6 luat Hong
Dt van con ton tai sy phan biét dbi xir trong
trach nhiém dan su giira cac loai chu thé vi
pham, tai cac diéu luat da dan van con xuat
hién nhitng quy dinh mang tinh chat bao vé
tang 16p thuong luu, gidu c6, danh tiéng, c6
dia vi trong xa hoi. Cac diéu luat da trinh bay
trén budc ngudi gay thiét hai phai nop sé tién
ta theo su dinh luong dua trén dia vi, quyén
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thé nguoi bi thiét hai, cd thé thiy diéu nay
théng qua cac cum tir “theo 1€ sang hén”
(Diéu 31 Chuong Ho hdn), “ngudi quyén quy
thi s& xtr cach khac”, “nhiéu it tinh theo bac
sang hén” (Piéu 1, 2 Chuong thong gian),
“bat nop tién ta nhiéu it theo bac cao cap (cua
ngudi dan ba) néu sang hén cach nhau xa, thi
lai xtr khac” (Piéu 5 Chuong Théng gian)...

2. B9 luat Gia Long

Bo luat Gia Long hoan thanh vao nam
1811, sau d6 dugc vua Gia Long ban hanh
chinh thirc va ap dung trén pham vi toan quéc
vao gan cubi nam 1812 t6i nam 1813,
Hoang Viét Luat Lé (hay con goi la B luat
Gia Long) véi 22 quyén gom 398 diéu luat
duoc hoc gia nhan xét 13 “bg lugt day di va
hoan chinh czia nén ¢6 ludt Viér Nam™*® hay
“c0 tdm muic ciia nén van minh hién dai” &

Vé ché dinh BTTH ngoai hop ddng, cu
thé 1a BTTH khi xam pham danh duy, uy tin,
nhan pham, ciing nhu cac ché dinh khac (ho
hén, quan binh, hinh phat...), Bo luat Gia
Long hau nhu c6 rat it su ké thira nhitng tu
tuong, tu duy 1ap phép tién bo tir Bo luat
Hong Buc nha Lé so, mic du vua Gia Long
da tuyén bd “lay ludt |é cac trieu dai nmwéc ta

(12). C6 y kién cho rang, Bo luat Gia Long dugc ban
hanh vao nam 1815, tuy nhién, téc gia cho rang Bo
luat Gia Long dugc ban hanh vao khoang thoi gian
gan cudi nam 1812 téi nam 1813 can clr vao cic tu
lieu lich st nhu “Pai Nam liét truyén” (Quyén 21,
doan chép vé& Téng trin Nguyén Vian Thanh), “Pai
Nam thyc luc” (Chinh bién, Dé nhat ki - Quyén 45 -
Thuc luc vé Thé t6 cao hoang dé) va Loi Tua cia vua
Gia Long trén B¢ luat Gia Long.

(13). Nguy2n Quyét Thing, Luoc khdo Hoang Viét
Lugt Lé (Tim hiéu Ludt Gia Long), Nxb. Van hoa -
Thoéng tin, Ha Noi, 2002, tr. 7.

(14). Nguy2n Quyét Théng, sdd,tr. 16.
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lam can ban, tham chiéu lugt Hong Dire "™

trong qué trinh xay dung va ban hanh B
luat Gia Long. Do vay, cac ché dinh vé “tién
ta” trong Bo luat Héng buc da khong dugc
tiép ndi trong Bo luat Gia Long khi quy dinh
vé trach nhiém BTTH do xam pham danh
du, uy tin, nhan phiam ngudi khac. Bong
thoi, cac nha lam luat Viét Nam thoi vua Gia
Long da xay dung luat 1€ Viét Nam theo
chiéu hudng hinh sy hod moi hanh vi xam
pham quyén va loi ich chinh dédng nguoi
khéc chtr khong dung goc do dan sy dé diéu
chinh nhu B luat Hong Brc.

Mot s6 hanh vi gy thiét hai vé danh duy,
uy tin, nhan pham nguoi khac nhu thong
gian, tin cong ngudi khac gay hau qua ton
that danh dy, uy tin, nhan pham hay ling ma
ngudi khac déu dugc Bo luat Gia Long xem
la toi pham va chi 4p dung ché tai hinh sy
nghiém khic dé trung tri, thay vi thira nhan
quyén duoc boi thuong dan sy cia ngudi bi
thiét hai nhu Bo luat Hong Bic, cu thé:

Diéu 293 “Ma nhan (mang ngudi)” thudc
muc “Ma |i” trong Quyén thtr 16 cua Bo luat
Gia Long quy dinh: “Pham mdng nguoi thi
bi phat 10 roi. Cing mdng nhau thi mdi
nguoi bi phat 10 roi”.*® Ciing trong muc
“Ma li”, Bo luat Gia Long quy dinh céc hanh
Vi ming nguoi 1a st gia cia vua va trudng
quan (Diéu 294), chirc pho dudi quyén ming
truong quan (Piéu 295) hay hanh vi ming
ong ba, cha me (Piéu 298)... déu phai chiu
nhitng hinh phat nang né nhu bi danh hang

(15). Nguyén Quyét Thang, Nguyén Vin Tai (dich),
Hoang Viét Ludt Lé (Lugt Gia Long) - Tdp I, Nxb.
Vién hoa - Thong tin, Ha Noi, 2002, tr. 2.

(16). Nguyén Quyét Thang, Nguyén Vin Tai (dich),
sdd, tr. 810.
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chuc dén hang tram truong (Diéu 294, Piéu
295), treo ¢b (Pidu 298)..."

Hay nhu Diéu 305 “Vu c40” thuéc muc
“Thua kién” trong Quyén thir 16 cua Bo luat
Gia Long quy dinh: “Pham nguoi vu céo bi
phat roi, thém hai buc téi bdi nhitng diéu vu
cd0. Toi luu do trwong (khodng ké la da xir
hay chua) tang 3 buc tgi boi nhitng diéu vu
cao ngng. Mut toi la tram truong, luu ba
ngan dam (khong thém tgi dén chéy”.t®
Ngoai ra, B luat Gia Long con quy dinh,
mac di ciing 1a hanh vi vu cdo nhung néu
ngudi NA0 VU céo cha chong, anh chong, em
chéng c6 hanh vi gian dam sai su that thi
phai bi xir chém hozc treo ¢6.19

Nhu vay, viéc loai bo trach nhiém dan su
khoi cac quy dinh vé hanh vi xam pham
danh dy, uy tin, nhan pham ngudi khac caa
cac nha lap phép thoi Gia Long Ia mot budc
lui dang tiéc cua lich sir 1ap phap Viét Nam,
phan nao cho thdy han ché cua Bo luat Gia
Long va hé qua tiéu cuc khi tham khao, sao
chép qua muac tor B luat nha Thanh (Pai
Thanh Luat 18). C6 thé ndi, Bo luat Gia Long
da danh mat co hoi ké thira va phat huy tu
duy lap phap ctaa cac nha lam luat Viét Nam
c4c thoi ki trudce, dua ché dinh BTTH ngoai
hop ddong ma ¢ day 1a BTTH do xdm pham
danh dy, uy tin, nhan pham nguoi khac gan
nhu vé con sé khong khi da ¢6 y hinh sy hoé
hau nhu triét dé va toan bd cac hanh vi xam
pham danh duy, uy tin, nhan phdm nguoi khac
bang nhitng hinh phat khic nghiét.

(17). Nguyén Quyét Thang, Nguyén Vin Tai (dich),
sdd, tr. 812 - 814.

(18). Nguyén Quyét Thing, Nguyén Van Tai (dich),
sdd, tr. 825.

(19). Nguyén Quyét Thang, Nguyén Vin Tai (dich),
sdd, tr. 911.
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3. B$ Dan luat Bic ki va By Dan luat
Trung ki

Trong thoi ki Phap thudc, nham thuc thi
am muu “chia dé tri”, ngudi Phap di chia
nudéc ta thanh 3 bo phan: Bac ki, Trung ki va
Nam ki. M&i bo phan déu c6 chinh sach cai
tri riéng, do do, phap luat & ba “ki” nay ciing
¢6 phan khac nhau. Cu thé, ¢ Bic ki, ngudi
Phap cho thi hanh B Dan luat Bic ki dugc
ban hanh bai Nghi dinh cua Toan quyén Pong
Duong ngay 01/4/1931 con ¢ Trung Ki thi &p
dung B6 Dan luat Trung ki cé tén chinh thirc
la Hoang Viét Ho luat, dugc ban hanh boi
Nghi dinh cua Toan quyén Poéng Duong
ngay 21/10/1936; riéng & mién Nam, nguoi
Phap cho ap dung Bo Dan luat gian yéu.

Khéc véi phép luat Viét Nam céc thoi ki
trude thuong tron 1an cac quy pham luat
hinh su, luat hanh chinh va luat dan sy vao
chung mét bo luat, dén thoi diém dau nhiing
nam 30 caa thé ki XX, ki thuat lap phéap Viét
Nam da c6 sy tién bo khi tach cac quy pham
luat dan su ra thanh mot dao luat riéng va co
tén goi riéng (Bo Dan luat Bic ki, Bo Dan
luat Trung ki, Bo Dan luat gian yéu). Trong
cac bo dan luat do, nhitng ché dinh dan su
nhu ¢4 nhan, phap nhan, thira ké. .. cling dugc
sap dat thanh mot quyén riéng, thé hién su ro
rang, minh dinh trong xay dung phap luat.

Tuy nhién, qua khao ctru cho thay cac bo
dan luat ké trén mac do c6 quy dinh vé tréch
nhiém BTTH ngoai hop dong nhung khong
quy dinh cu thé vé BTTH do x&m pham
danh dy, uy tin, nhan pham nguoi khac.

NI troi trong cac bo dan luat nay vé ché
dinh bao vé danh dy, uy tin, nhan pham
nguoi khac 1a sy thtra nhan mét cach so sai
vé 10ng ngay thang - mot trong nhitng thudc
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tinh caa nhan pham - & mdi ca nhan, quyén
binh dang hay quyén duoc bao vé vé nguoi
va tai san. Cu thé, DPiéu tha 7 thuoc Thién
dau Bo Dan luat Bic ki quy dinh: “di ciing
ké cho 1a c6 10ng ngay, nguwoi ndo cdo nguoi
ta la co long gian thoi phdi c6 ching co (La
bonne foi est toujours présumée et c'est a
celui qui allegue la mauvaise foi a la
prouver)”,%® tuong tw, Piéu thtt 7 thuc
muc “Diéu khoan mg dau” By Dan luat
Trung Ki quy dinh: “Nhung bat cdu nguoi
nao, khi quan thdam phdn xét dén ciing han
coi 1a ¢6 1ong ngay cd. Trwdc mdt quan tham
phan, nguoi nao ngi mot nguoi khac la co
long gian thoi phdi té ra c6 bang cé méi
duwge”®) Céc bo dan luat déu thira nhan
mac nhién vé long ngay thang, chinh truc
mdi con ngudi, ngudi NAo td cao ngudi khac
la khéng chinh trgc, c6 ¥ dinh gian xao thi
phai chitng minh. Quy dinh ndy & mot goc
d6 nhét dinh di bao vé nhan pham con nguoi
trong x4 hoi Viét Nam thoi bay gio.

Pong thoi, cac b dan luat cling quy dinh
su binh dang vé tu cach con ngudi trong xa
hoi Viét Nam, quyén duoc bao vé vé nguoi
va tai san, kich liét chdng lai cha nghia no 1é
va ché do no 1¢, gop phan vao viéc dé cao va
bao vé nhan pham con ngudi trong x& hoi cil.
Nhu Diéu thi 8 thuge Thién dau By Dan luat
Béc ki va biéu thir 8 thudc muc “Diéu khoan
m¢ dau” Bo Dan luat Trung ki lan lugt quy
dinh vé quyén binh dang: “Pham quéc dan
An Nam déi véi phép ludt, déu 1a binh dang

(20). Gouverneur-général de I'Indochine, Code civil a
l'usage des juridictions indigénes du Tonkin, Impr.
Ngo Tu Ha, Hanoi, 1931, p. 1.

(21). Nhiéu tac gia, Hoang Viét Hg ludt, Nxb. Hong
buc, Ha Noi, 2015, tr. 31.
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ca (Tous les sujets annamites sont égaus
devant la loi)”?® va “Béi véi bg lugt nay
thoi qudc dan ta déu binh ding ca”.®® Péi
v6i ché d6 nd 1& cha dap nhan phiam con
ngudi, cac bo dan luat déu quyét liét da pha,
bai trtr, cac bo dan luat quy dinh nguoi va tai
san déu duoc phap luat bao ho. Cu thé, Piéu
thtt 9 thugc Thién dau Bo Dan luat Bac ki
quy dinh: “Nguwoi va cua la khéng xam
pham dwoc va thugc quyén phéap ludt bao hé.
Tuc nd 1¢ 1a nghiém cdm (Les personnes et
les biens sont inviolables et demeurent sous
la protection des lois. L’esclavage est
formellement interdit)”,®¥ twong tu, Didu
the 9 thuoc muc “Piéu khoan mo dau” Bo
Dan luat Trung Ki ciing ghi nhan: “Nguwoi va
cia déu khdng ai xam pham dwoc va do
phap ludt bao hg cho. Tuc bat nguwoi 1am nd
¢ 14 nhdt thiét nghiém cam ”.%

Ngoai ra, c4c phan cua B Dan luat Bac
Ki nhu Tiét thir III, IV Chuong thtr 11 Thién
thir 1 thuoc Quyén thu 111%°) va cac phan cua
Bo Dan luat Trung ki nhu Tiét tha 11, 1V
Chuong tha 11 Thién tha | thuoc Quyén thu
Tu®®” quy dinh v& trach nhiém BTTH khi
xam pham dén quyén, loi ich chinh dang cua
ngudi khac. Tuy nhién, tai cac phan nay, cac
bo dan luat khong quy dinh vé trach nhiém
BTTH trong truong hgp do xam pham danh
du, uy tin, nhan pham ngudi khac.

C6 thé thay, trong thoi phong kién, Bo
luat Gia Long véi cac diéu khoan quy dinh

(22). Gouverneur-général de I'Indochine, sdd, p. 2.
(23). Nhiéu tac gia, sdd, tr. 31.

(24). Gouverneur-général de I'Indochine (1931), sdd, p. 2.
(25). Nhiéu tac gia, sdd, tr. 31.

(26). Gouverneur-général de I'Indochine, sdd, p. 115 -130.
(27). Nhiéu tac gia, sdd, tr. 275-299.
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vé cac hinh phat nghiém khic 4ap dung ddi
voi cac hanh vi ling ma, thong gian... van
con hiéu luc, cho nén vao nhirng nam 30 cua
thé ki XX, nhimg ngudi chiu trach nhiém
soan thao phép luat van con tu duy xép cac
hanh vi xam pham danh du, uy tin, nhan
pham ngudi khac vao linh vyc hinh sy.

Mac du vay, cac bo dan luat nhu da trinh
bay, c6 su tién b vuot troi so véi cac bo luat
trugc khi tach cac ché dinh vé dan sy (trong
d6 c6 ché dinh vé BTTH) ra khoi su hon tap,
hop nhét hinh sy - hanh chinh - dan sy nhu
cac bo luat trude (Bo luat Hong Buc, Bo luat
Gia Long) khién cho cac quy dinh dan sy
dugc minh thi hon. Ddng thoi, cac bo dan
luat con tuyén bé tu cach binh dang, quyén
dugc phép luat mic dinh xem 1a ngay thang
ctia ngudi dan va nghiém cam triét dé ché do
nd 1& gop phan bao vé nhan pham con nguoi./.
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