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PHAP LUAT CANH TRANH VE SANG CHE TIEU CHUAN CO BAN
THEO DIEU KHOAN CONG BANG, HOP Li YA KHONG PHAN BIET DOI XU
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Tém tit: Trong khi ludt sang ché va cdac ché dinh phdp \i khic dang ling ting trong viéc kiém
sodt hanh vi ciia chii s6 hitu sang ché sau khi ghi nhdn quyén ciia ho doi véi sang ché duoc tao ra,
ludt canh tranh dd dwoc cdc nde vién dan nhw la phwong thirc phit hop va dang dan tré thanh Xu
hieomg cho tinh huong do. Tir thue tién van dung phdp ludt cia cdc nwée, bai viét néu ré hién trang
duy tri va lam dung sirc manh thi trwong ciia chii s6 hitu sang ché va xem @6 1 |i do chinh dé ghi nhdn
sw tham gia cia ludt canh tranh trong tinh hudng phdp Ii nay; phdn tich cach thire sir dung ludt canh
tranh trong viéc diéu chinh quyén doi véi bang sang ché tiéu chudn co ban theo diéu khodn céng
bang, hop i va khéng phan biét doi xir; xem xét tinh hudng cu thé lién quan dén cdc hanh dong cdn
tré sir dung sang ché mét cach khéng lanh manh hay mang tinh ddc quyén ciia nguoi nam giit bang
sdng ché tiéu chudn co ban theo diéu khodn vira néu trong vu viéc ciia Motorola Mobility Inc. Google
nhuw minh hoa dién hinh cho cdach thirc xit i van dé nay tir ludt canh tranh.
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THE COMPETITION LAW ON STANDARD ESSENTIAL PATENTS UNDER FAIR,
REASONABLE AND NON-DISCRIMINATORY TERMS

Abstract: Many countries have called for the competition law as an appropriate mechanism, or
even a tendency, in the circumstance where the patent law as well as other legal frameworks had
embarrassed in front of the patent owner’s acts soon after recording its intellectual property rights.
Based on the practice of law implemention in several countries, this paper points out the fact of
intellectual property owners’ maintenance and abuse of their dominant position, which thereby
provides the main reason for the utilisation of the competition law to deal with the issue in question.
The paper especially pays attention to the competition law approach under circumstances where there
are many standard-essential patents with the fair, reasonable and non-discriminatoryterms.
Accordingly, the case analysis of Motorola Mobility Inc. Google presents a simplified illustration of
solving problems relevant to the impediment to others’ consumption of standard-essential patents
under the popular said terms by such patent owners’ unfair or monopolistic injunctions from the
competition law perspective.
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Su canh tranh khdc 1iét trén thi truong cac
san pham coéng nghé di dan dén nhiing
cudc chién toan cau vé ban quyén sang ché,
dic biét 1a cac bang sang ché tiéu chudn co ban
(standard-essential patent - SEP). Luat sang
ché cho phép cac chu so hiru sang ché cd
quyén ngin cAm ngudi khac st dung sang
ché khi chua dugc sy dong y cia ho. Tuy
nhién, cac to chirc thiét 1ap tiéu chuan (SSO)
ludn yéu cau cac thanh vién ciia minh phai
cong bd va dong y chuyén giao cac SEP mot
cach cong bang, hop |i va khong phan biét
ddi xir (air, reasonable and non-discriminatory
- FRAND). Muc tiéu cua FRAND la tranh
viéc chu s¢ hitu SEP lam dung loi thé cua
minh dé 1am gi4, tao ra siéu lgi nhuan va
tham chi 1a thong linh thi truong. Tuy
nhién, dé diéu khoan FRAND that sy phat
huy hiéu luc, su hd tro tir cic quy dinh phap
luat cho qua trinh thyc thi c6 ¥ nghia cyc Ki
quan trong.

Ngoai cac quy dinh ghi nhan va gidi han
quyén cua chu so hiru sang ché trong luat
sang ché, cac nguyén tic can ban trong giao
két hop dong ciing dugc van dung dé giai
quyét cac tinh hudng phat sinh. Pic biét,
trong nhitng nam sau nay, ludt canh tranh
ngay cang phat huy vai tro ctia minh trong
viéc kiém soat strc manh thi truong dugce tao
ra boi cac SEP. Bai viét phan tich su giGi
han quyén ddi véi sang ché SEP theo
FRAND dudi goc nhin cua luat canh tranh,
v&i ba ndi dung chinh: Mgt la li do can thiép
cta luét canh tranh trudc cac mdi quan h¢ cé
lién quan dén st dung va chuyén giao SEP;
hai 14 diéu chinh cua luat canh tranh ddi

véi SEP trén co s¢ diéu khoan FRAND;
cudi cung, dé minh hoa chi tiét vé cach tiép
can va xu i ciia cac nudce, bai viét phan tich
mdt vu viéc xur Ii vi pham vé SEP-FRAND
tai Hoa Ky.

1. Sttc manh thij trudng tir sang ché va
ludt canh tranh

Luat sang ché co Ii do dé bao vé quyén
va trao quyén doc quyén cho chu s¢ hitu
sang ché nhung chinh su doc quyén doi khi
tao ra nhiéu hé luy ma tir d6 ludt canh tranh
can phai can thiép. Do gidi han dung lugng,
bai viét khong ban luan sau vé mdi quan hé
gitra ludt sang ché va luat canh tranh. Phan
nay cta bai viét tap trung gisi thiéu mot sb i
do kién giai vi sao luat canh tranh can phai
hién dién dé kiém soat qua trinh st dung
quyén ctia chii s¢ hitu sang ché.

Céac nghién ctu tai Hoa Ky nhéan thay
rang, xu huéng st dung co ché kiém soat
doc quyén manh nha tir nhimg nam dau thé
ki XX va that sy dugc tang cuong tir nhiing
nim 1940 ddi véi cac thoa thuan lién quan
dén sang ché. Pon ctr, & giai doan dau, Toa
an t6i cao Hoa Ky chi cdo budc cac thoa
thuan lién két sang ché va chia sé ban quyén
vi pham ludt chéng doc quyén néu diéu do
nham dé ting cudng stc manh doc quyén, 4n
dinh gia hay han ché cac loi ich thuong mai
mat cac bat hop Ii. Tuy nhién, vé sau y kién
cho rang can phai stra d6i luat sang ché theo
huéng “logi trir khd ndng sir dung... dé tao
ra... sitc manh doc quyén” ngdy cang manh
mé. Pic biét, trong bdi canh lugng sang ché
ngay cang nhiéu, nang luc kiém soat cua luat
canh tranh ngay cang 16n, sé luong cic vu
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viée xtr If viéc han ché tiép can va su dung
sang ché ciing gia téng.(l)

Qua trinh phat trién luat canh tranh &
chau Au, ca phan quy dinh lién quan dén
s& hitu tri tué, dién ra cham hon va phén
nao chiu sy anh hudng tur cac ché dinh c6
lién quan cua Hoa Ky. Hién trang nay phan
anh rd nét qua hé thong phap luat cua Puec,
do chinh sach can thi€p cia Hoa Ky sau
Chién tranh thé gioi 1an the 2.9 Tuy nhién,
xu hudng st dung luat canh tranh & chau
Au dién ra manh mé& va 4n tuong hon.®
Sau vu viéc dau tién vao nam 1984, Uy ban
canh tranh EU ban hanh kha diy du cac
huéng din cu thé lién quan dén céc vi
pham canh tranh.®

Trén binh dién rong hon, vin ban tao dau
4n 16m cho su can thi€p cta chinh sach canh
tranh d6i voi qua trinh sir dung quyén doi
voi tai san s¢ hiru tri tu€ 1a Hi€p dinh vé céc
khia canh lién quan t&i thuong mai cia

(1). Riéng s6 vu ma Bo tu phap Hoa Ky khoi kién
trén co so phap ludt canh tranh tinh dén nim 1945 1a
45 vu. Xém thém: Contreras, Jorge L., “A Brief
History of FRAND: Analyzing Current Debates in
Standard Setting and Antitrust Through a Historical
Lens”, Antitrust Law Journal, American University,
WCL Research Paper No. 2014-18, 80, 39
(15/1/2015), p. 48 - 49.

(2). Giocoli, Nicola, “Competition vs. Property
Rights: American Antitrust Law, the Freiburg School
and the Early Years of European Competition
Policy”, Journal of Competition Law and Economics
5, 4 (2009), p. 20 - 22.

(3). Emanuela Arezzo, “Competition Policy and IPRs:
An Open Debate Over an Ever-Green Issue”, Il
Diritto D’ Autore (Italia), 3 (2004), p. 8.

(4). OECD, “Competition Policy and Intellectual
Property Rights” (OECD, 1989), p. 44.
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quyén s& hiru tri tué cia WTO (goi tat 1a
Hiép dinh TRIPS). Bing cic quy dinh cia
minh, Hiép dinh TRIPS da chi ra cac mirc
d6 xu 1i hanh vi lam quyén cta chu s¢ hitu
sang ché 1a: xu |i bang luat sang ché, xir li
bﬁng luat canh tranh va van dung luét canh
tranh trong mot s trudng hop ma sy phan
dinh ciing khong qué 15 rang.® Piéu d6 cho
thdy, luat canh tranh ngay cang c6 vai tro
quan trong trong giai quyét cac van dé co
lién quan.

Nhin chung, néu luat sang ché bao dam
quyén tai san cua chi so hitu sang ché thi
luat canh tranh s& kiém soat qua trinh sur
dung quyén tai san d6 khi n6 c6 kha ning
tao ra quyén lyc thi trudng cho nguoi nim
gifr.(e) Tham chi, luat canh tranh c6 thé du
phong xa hon va tir d6 ¢6 gang kiém ché nd
luc mo rong kha nang khai thac tai san so
hiru tri tué¢ vuot qua pham vi da han dinh
cua luat sang ché."

Cin nguyén cho sy can thiép ndy nam &
chd, v6i stic manh thi truong c6 duoc, chu

(5). Daya Shanker, “Fault lines in the World Trade
Organization: An analysis of the TRIPS Agreement
and Developing Countries” (PhD thesis, Universtiy
of Wollongong (Department of Economics), 2005),
p. 307.

(6). OECD, “Competition Policy and Intellectual
Property Rights (Policy Roudtables)” (OECD, 1997),
8,11,22-23; Steven Semeraro, “Property’s End: Why
Competition Policy Should Limit the Right of
Publicity”, Connecticut Law Review 43, 3 (2/2011),
p. 801.

(7). “Intellectual Property Rights and Their Interface
with Competition Policy: In Balance or in Conflict”
(Communication Policy Research South Conference
(CPRsouth5), Xi’an, China, 12/12/2010, p. 6.
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so hitu c6 quyén doc quyén sang ché dé co
xu hudng tic dong xau dén canh tranh va thi
truomg;® trude hét va cu thé 1a anh huong
dén quyén khai thac cia nguoi tiéu dung va
lau dai 1a 1am cho viéc sir dung cic ngudn
lyc thiéu hiéu qua.®) Chinh vi vay, vé6i sir
ménh ctia minh, luat canh tranh budc phai
can thiép vao qué trinh sir dung sang ché
nham bao dam gia ca coéng nghé, phuc loi
tieu dung™® va gop phan lam cho viée st
dung cac ngudn lyc cua nén kinh té tré nén
hiéu qua hon thong qua viéc d& bd céac rao
can thi tru’(‘mg.(ll) Trén thuc té, tai nhiéu
nudéc nhu Hoa Ky, EU, UK, Canada, Nhat
Bén, An bo™? hay Trung Quéc,(ls) cO quan
canh tranh (va tod) déu co su can thiép vao
hanh dong cua cac chii sing ché nhu: 1) cAm
tir chdi cap phép (thay vao do6 1a budc phai
cép phép dé tranh viéc lam dung loi thé nim
giit sang ché); 2) quy dinh vé diéu kién thoa
thuan cip phép song phuong; 3) cho phép sir

(8). OECD, “Competition Policy and Intellectual
Property Rights (Policy Roudtables)”, p. 73.

(9). “Intellectual Property Rights and Their Interface
with Competition Policy: In Balance or in Conflict”,
p. 6.

(10). OECD, “Competition Policy and Intellectual
Property Rights”, p. 8.

(11). OECD, “Competition Policy and Intellectual
Property Rights”, p. 10; “Intellectual Property Rights
and Their Interface with Competition Policy: In
Balance or in Conflict”, p. 5 - 8.

(12). Daya Shanker, “Fault lines in the World Trade
Organization: An analysis of the TRIPS Agreement
and Developing Countries”, p. 316 - 37.

(13 ). Sokol, D. Daniel and Zheng, Wentong,
“FRAND in China”, Texas Intellectual Property Law
Journal, 22 (2013), p. 10.

dung han ché sang ché v6i muc dich phi
thuong mai; 4) ngin cAm thoa thuan ting
gia, cit giam san lugng va thdm chi 1a han
ché dau tu nghién ctru; 5) kiém soat quy trinh
sap nhap va chuyén giao cong nghé.(14)’(15)
Suy cho cung, van dé ndm & viéc lua
chon chinh sach. R rang, viéc bao hd quyén
ctia chii s¢ hitu sang ché 1a dé kich hoat sang
tao va d6i méi. Tuy nhién, chinh diéu nay co
thé gy ra tinh trang han ché canh tranh va
doc quyén. Vi vay, diéu quan trong la phép
luat va chinh sach canh tranh cin phai can
thiép nham dam bao mai trudng canh tranh
lanh manh trén co s¢ khong can tr¢ viée tao
ra dong lyc va cai tién cong nghé cua chu s
hiru sang ché."® Sy can thi€p cua ludt canh
tranh trén thuc té vi vay chi that sy can khi
nao sang ché va quyén sang ché bi lam dung
hay duoc khai thac dé tao ra src manh thi
tmb’ng.( ) o nghia, ludt canh tranh khi

(14). “Intellectual Property Rights and Their Interface
with Competition Policy: In Balance or in Conflict”,
8-13; OECD, “Competition Policy and Intellectual
Property Rights”, p. 8, 22 - 25.

(15). O Viét Nam, mot s noi dung han ché quyén déi
véi tai san SHTT ciing da dugc ghi nhan trong Luat
SHTT. Tuy nhién, noi dung nay van con la mgt ving
trang trong Luat canh tranh (Didu 114 Luat SHTT).
(16). OECD, “Competition Policy and Intellectual
Property Rights”, 6; Hillary Greene, “Patent Pooling
Behind the Veil of Uncertainty: Antitrust,
Competition Policy, and the Vaccine Industry”,
Boston University Law Review 90, 4 (2/2010), p.
1453; “Intellectual Property Rights and Their
Interface with Competition Policy: In Balance or in
Conflict”, p. 7.

(17). OECD, “Competition Policy and Intellectual
Property Rights (Policy Roudtables)”, p. 29;
“Intellectual Property Rights and Their Interface with
Competition Policy: In Balance or in Conflict”, p. 6.
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dugc st dung, von di khong xung dot voi
luat sang ché, ma tham chi con c6 thé di
song hanh va mang tinh bb trg.

2. Luat canh tranh va diéu khoan cong
bang, hop li va khong phan biét doi xir

Viéc thiét ké cac tiéu chudn co ban (con
duoc goi 13 tiéu chuan chung) dugc quan
tam trong chinh sach va phép luat canh tranh
12 boi n6 ¢o thé tao ra sttc manh thi truong
cho ngudi ndm gitt cac sang ché da chuan
hoa va théng nhét. Thong thuong, sitc manh
thi truong c6 thé tim thdy ¢ hai dang: stc
manh thi truong c6 dugc nho chinh céng
nghé va stc manh thi truong c6 dugc nho
tiéu chudn co ban.®®

Tuy nhién, cac ¥ kién tranh luan thuong
cho rang, qua trinh théng nhét cic SEP gan
nhu khong anh huéng 16n dén gia tri va y
nghia ctia sang ché. Thuyc té cling cho thay it
khi mot SEP nao d6 khién cho mot sang ché
trd nén doc ton (winner) trén thi truong. Vi
vay, viéc thong nhat hoa cac SEP ban than
n6 khong hé tao ra stcc manh thi truéyng.(lg)
Tuy vay, khong thé phu nhéan rang, khi mot
sang ché duoc st dung két hop cho mot tiéu
chuan thi khong thé ndi 13 tinh canh tranh
cia sang ché d6 khong duoc ting cuong.
Nguoc lai, stcc manh thi truong cua sang ché
xult hién nho su hinh thanh SEP 13 ¢6.%%

(18). OECD, “Intellectual Property and Standard
Setting” (OECD, 18/12 2014), p. 14.

(19).0ECD, “Intellectual Property and Standard
Setting” (OECD, 18/12 2014), p. 14.

(20). Carlton, Dennis W. and Shampine, Allan, “An
Economic Interpretation of FRAND”, Journal of
competition law & economics (Oxford University
Press) 9(3) (2013): 2; Philippe Chappatte, “Frand
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Ngudi nam giit co thé tan dung thoi co dé
huong loi, don cir nhu ting gia ban quyén
(hold up), néu nhu doan biét duoc rang chi
phi dé nguoi st dung tiéu chuin sau khi
dugc thiét 1ap chuyén sang viéc st dung cac
cong nghé thay thé khac 1a rat 16n, tham chi
1a khong thé do khong c6 cong nghé thay thé
méi nhu vira néu.®

Vi vay, khi phéan tich tdc dong cua su
thong linh thi truong, khong thé khong két
nbi véi nhitng thiét hai c6 thé xay ra khi c6
tinh trang lam gia cua nguoi nam giir SEP.
P6 1a khi nguoi nim giit sang ché dua ra
mic phi ban quyén cao hodc 1a cac diéu
khoan cip phép khic nghiét hay tham chi la
ngan can viéc stir dung tiéu chuan dé san xuat
san phém.(zz) Han nhién, diéu nay khong
nhiing anh huéng dén cac quyét dinh dau tu
nghién ctru ma con tac dong xau dén nguoi
tiéu dung khi chi phi ban quyén chuyén sang
co cu va lam gia san pham cao 1én hay mtrc
str dung bi han ché di. Piéu dang néi 13, tiéu
chuan cong nghé chung thuong 1a két qua
ctia sy lién két rat nhiéu sang ché cu thé nén
phi ban quyén thuong phai cong gop va tir
d6 tao ra hién tuong “chéng phi”. Do vay,
khi xay dung cac SEP, cac SSO thuong yéu
cau cac bén nam giit phai thyc hién theo cam
két FRAND (hodc tham chi 1a mién phi tién
ban quyén) ngoai viéc phai sdn sang cap

Commitments - The Case for Antitrust Intervention”,
European Competition Journal 5, 2 (01/8/2009),
p. 325.

(21). Carlton, Dennis W. and Shampine, Allan, “An
Economic Interpretation of FRAND”, p. 2 - 3.

(22). Chappatte, “Frand Commitments-The Case for
Antitrust Intervention”, p. 326.
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phép.® Puong nhién, viéc khong tuan tha
dung FRAND sé& tao ra ganh ning rat 16n
cho cac bén st dung SEP va tham chi sau do
1a ngudi tiéu dung c6 st dung san phdm van
hanh theo tiéu chuan céng nghé théng nhét.
Tuy nhién, trén thuyc té khong phai
FRAND nao cling du suc phong toa kha
nang lam dung loi thé thi truong cua bén
nim gitt SEP dan dén su can thi¢p cua co
quan c6 thim quyén. Vi vdy, van dé quan
trong 1a can phai c6 nhitng FRAND du
manh, trong do, dua ra dugc mdt cach chic
chan: nghia vu cap phép; ban quyén hop i,
cong bang va khong phan biét dbi xur; gioi
han su can tro tiép can SEP.®" Lic do, co
quan canh tranh ciing c6 thé can thiép khi co
dau hiéu vi pham o rang ddi voi FRAND.
Ngoai viéc xem xét sttc manh doc quyén
va hanh dong cia mot bén trong SEP, khia
canh canh tranh con dugc nhin nhan & kha
ning doc quyén nhom. Cuy thé hon, cac thoa
thuan tao dung ti€u chuan chung c6 kha
nang dan dén su cau két va thong dong giira
cac chu sang ché tham gia tiéu chuan, tir d6
gy stc ép 1én thi trudng san pham ddi véi
nguoi
market).**) Trong nhiing truong hop nhu

mua cudi (downstream product

vay, hau qua han ché canh tranh 1a rat 16m, vi

(23). OECD, “Intellectual Property and Standard
Setting”, p. 16 - 17.

(24). Chappatte, “Frand Commitments - The Case for
Antitrust Intervention”, p. 330 - 31.

(25). Damien Geradin va Miguel Rato, “Can
Standard-Setting Lead to Exploitative Abuse? A
Dissonant View on Patent Hold-Up, Royalty Stacking
and the Meaning of Frand”, European Competition
Journal 3, 1 (1/2007), p. 30.

du céc thoa thuan an dinh gia (ban quyén)
hay han ché quyén cua nguoi mua cia tit ca
cac thanh vién trong mot SS0.%® Vai tro cua
SSO trong nhing trudng hop nhu vy vi thé
cling rat co ¥ nghia trong viéc kiém soat diéu
khoan FRAND dé ngin can kha ning xam
hai dén canh tranh.

Theo T6 chirc hop tac va phat trién kinh
té (OECD), khong quan tdm 14 tod an d3 can
thiép vao hanh vi cta cac bén nhu thé nao
trong mot FRAND, co quan canh tranh cac
nude van cb thé co quyén st dung nhimg
cong cu thuc thi cia minh, dic biét la tai
chau Au va Hoa K}‘/.m) Tham chi, ban than
Toa an chau Au ciing canh bao ring, viéc
cac cha s hitu “dwa ra énh cam sir dung
cac SEP cé thé dan dén kha nang vi pham
ludt canh tranh cia chau Au, cu thé la Diéu
102 cua Hiép woc thuc thi chuc nang cua
EU”.?®) Piém khac biét 13, trong khi EU
nhin nhén van d& tir khia canh cua hanh vi
lam dung stc manh thi truong (abuse of
dominance) thi Uy ban thuong mai Hoa Ky
(US FTC) tap trung cao budc cac bén da
thuc hién hanh vi thuong mai khong lanh

(26). Damien Geradin va Miguel Rato, “Can
Standard-Setting Lead to Exploitative Abuse? A
Dissonant View on Patent Hold-Up, Royalty Stacking
and the Meaning of Frand”, European Competition
Journal 3, 1 (1/2007), tr. 37.

(27). OECD, “Intellectual Property and Standard
Setting”, tr. 32.

(28). Douglas H. Ginsburg, Koren W. Wong-Ervin, &
Joshua D. Wright, “The Troubling Use of Antitrust to
Regulate FRAND Licensing”, CPl  Antitrust
Chronicle, George Mason Legal Studies Research
Paper No. LS 15-37; George Mason Law &
Economics Research Paper No. 15-46, 10, 1
(15/10/2015), p. 3.

31



TAP CHIi LUAT HOC SO 4/2019

NGHIEN CUU - TRAO POI

manh dé canh tranh (unfair method of
competition) theo muc 5 Pao luat FTC. Dau
viy, ca hai hé thong phap luat tiéu biéu nay
déu co cung nhéan dinh vé kha nang tao ra
rao can thi truong cia cac chu s¢ hiru SEP
va cho ring chinh viéc thiét 1ap cac SEP la
didu kién dé cho cac cong ti co cach hanh xur
phan canh tranh.(?® Dang cht y hon, viéc
tiép can cac van dé lién quan dén FRAND
dudi goc @6 luat canh tranh hién nay ciing da
tré' thanh tdm diém quan tam tai nhiéu hé
thong phap luat, nhu Han Quéc,®® Canada,®V
va Nhat Ban,®26?

Thuc ra, ciing ¢6 khong it quan diém bat
ddng khi xac dinh quyén cua chu sé hiru dbi
véi cac SEP theo FRAND duéi goc nhin luat
canh tranh. O Hoa Ky, mot s6 thanh vién cua
FTC cho rang, vu viéc lién quan dén nhiing
c4o budc vé can trd tiép can SEP can duoc
gidi quyét boi cac SSO cb lién quan hoic
gitrta cac bén khi vu viéc dugc khiéu nai ra
tod 4n hay trong tai. Tuy nhién, quan diém
cudi cung cua US FTC van la “cd Toa &n
lién bang va Uy ban thwong mai quéc té
(TC) ¢ quyén huy bo cdc tuyén bé cia
nguoi nam giiv SEP vi pham cam két FRAND
khong co nghia la hanh dong do tw no khong

(29). Carlton, Dennis W. and Shampine, Allan, “An
Economic Interpretation of FRAND”, tr. 3.

(30). Ban huéng dan nim 2014, dwoc sira doi vao
nam 2015 va 2016.

(31). Ban hudng din thuc hién quyén IP sta ddi
nam 2015.

(32). Hudng dan ciia JETC lién quan dén IP nam 2015.
(33). Douglas H. Ginsburg, Koren W. Wong-Ervin, &
Joshua D. Wright, “The Troubling Use of Antitrust to
Regulate FRAND Licensing”, tr. 3.
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vi pham muc 5 hay cac quy dinh khac » 34

Trén thuc té, trong tit ca cac vu viée, CAc
bén vi pham hau nhu ciing da chip nhan céo
budc cua US FTC va dua ra mot sd bién
phap khic phuc dé giai quyét.(35)

V61 nhitng dac trung riéng, EC da dua ra
nhitng huéng dan kha rd vé cach xu If nhimg
vu vi¢c canh tranh lién quan dén sang ché
noi chung va FRAND ndi riéng sau khi néu
rd Ii do vi sao can co su can thiép cta chinh
sach chéng doc quyén.(%) C6 thé tim thay
cach nhin nhén céc hanh dong can trd tiép
can SEP nhu la mét dang lam dung suc
manh thi truong trong vu viéc gilta Samsung
va Apple nam 2012¢7 hay nhiéu vu viéc
tuong tu khic. Theo quan diém cua EC, bt
Ki ai mudn pha bo sy can tré tiép can cac
SEP thi chi can chimg minh dugc ring minh
12 mot nguoi c6 thé duge cip phép.(38) EU
khi d6 s& chap nhan thong qua vu viéc khi
céc diéu khoan thod thuén cap phép da duoc
diéu chinh béi ban an cua tod, trong tai hay
chinh cac bén d3 c6 cach khic phuc va duogc
EC x4c nhan la hanh dong d6 da tré nén

“an toan”.?

(34). Két luan cua US FTC trong vu Bosch va SPX
(File No. 121-0081) (US FTC 2012).

(35). OECD, “Intellectual Property and Standard
Setting”, 32-33.

(36). European Commission, Guidelines on the
applicability of Article 101 of the Treaty on the
Functioning of the European Union to horizontal co-
operation agreements, November 1, 2011. Xem thém:
Carlton, Dennis W. and Shampine, Allan, “An
Economic Interpretation of FRAND”, p. 3.

(37). EC, Samsung va Apple (IP/12/1448) (EC 2012).
(38). EC, Motorola va Apple (1P/14/489) (EC 2014).
(39). OECD, “Intellectual Property and Standard
Setting”, p. 35.
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3. Motorola Mobility Inc. Google va
diéu khoan céng biang, hop li va khong
phan biét d6i xir: Cac khia canh phap Ii
canh tranh

Xt li vu viéc lién quan dén FRAND
dudi goc d ludt canh tranh ngay cang trd
nén phé bién, tham chi con duge uu tién xem
xét hang dau.“? Cach xtr If ctia US FTC ddi
véi nhiing vi pham cua Motorola Mobility
Inc. (MMI) vao nam 2013V ¢o thé duoc
vién din nhu mot tinh hudng minh hoa cu
thé va chi tiét cho tiép can nay.

3.1. Tom lwoc vu viéc

Céo budc ciia US FTC cho rang Google
c6 hanh vi can tré canh tranh khi vi pham
cam két cap phép cic SEP voi didu khoan
FRAND. Thyc ra, day la hanh vi vi pham
ctia MMI va Google da tiép tuc kéo dai hanh
dong nay sau khi mua lai MMI va tiép nhan
cac sang ché cia MMI tir nam 2012. Cu
thé, MMI trudc d6 da khong giir 16i hira
v6i cac SSO (la s& cap phép cac SEP c6
lién quan dén cac san pham dién thoai
thong minh, may tinh bang va tng dung
game theo FRAND) khi dwa ra 1énh cdm
nhdm chdong lai nhitg ngudi c6 thé duoc
cip phép (co mot s d6i thu canh tranh)

(40). Layne-Farrar, Anne and Wong-Ervin, Koren
W., “Methodologies for Calculating FRAND Royalty
Rates and Damages: An Analysis of Existing Case
Law”, Competition Policy International - CPI,
10/2014, p. 2.

(41). US FTC, Motorola Mobility Inc. (File No. 121-
0120) (US FTC 2013). Xem thém hd so vu viée tai
website ctia US FTC: https://www.ftc.gov/ enforcement/
cases-proceedings/1210120/motorola-mobility-lic-
google-inc-matter, truy cap 26/4/2019.

tiép can cac SEP va tiép thi cac san pham
pht hop véi mot vai hay tit ca cac tiéu
chuin cong nghé lién quan.

Hanh dong nay, theo US FTC, c6 xu
huong lam gidm canh tranh trén thi truong
c4c san pham dién tir quan trong, noi c6 hon
mot ntra nguoi dan My str dung hang ngay.
Piéu dang no6i la sau khi mua lai MMI,
Google tiép tuc thuc hién cac hanh dong do.
Xa hon, Google da “suw dung cdc moi de doa
ciia tuyén bé logi trir va cam dodn dé lam
don bay doi phé nhitng nguoi cé thé duwoc
cdp phép trong thwong lwong va dwa ra doi
héi vé cdc diéu khodn cdp phép vieot ngudng
FRAND ”.“? US FTC danh gi4 d6 1a phuong
thirc canh tranh khong lanh manh va vi pham
muc 5 Luat FTC. Google chép thuin cao
budc nay, ding lai 1énh cim, ciing nhu tir bo
viéc thuc hién c4ac hanh dong tuong tu trong
tuong lai theo yéu cau cua US FTC.

3.2. Phan tich tac dong canh tranh

Puong nhién, dé c6 quyét dinh mang
tinh can thiép nhu trén, US FTC da phai chi
ra tac dong tiéu cuc dén canh tranh cua
Google/MMI, tap trung vao nhiing ton hai
ma nguoi tiéu dung da phai ganh chiu. Theo
US FTC, Google da loai trir cic san pham
khéi thi truong mot cach hoan toan thong
qua 1énh cam hay dinh gia cao, do cac ddi
thu khong tiép can dugc SEP hay chi c6 thé
tiép can voi muc gid (chi phi) ban quyén
cao. Khoan chi phi nay sau d6 duong nhién
duoc dich chuyén sang cho ngudi tiéu

dung qua cdu thanh gia cia san phém.(43)

(42). Poan 25 Khiéu nai cia US FTC.
(43). Poan 3 Khiéu nai ciia US FTC .
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Tl @6, US FTC da liét ké c4c thiét hai c6 thé
x4y ra gom:

- Nguoi tiéu dung bi tuée mat co hoi sir
dung céac san phim canh tranh phu hop véi
cac tiéu chudn cong nghé cé lién quan, ké
ca dién thoai di dong, may tinh bang, thiét
bi "thong minh" truy cap dugc internet nhu
hé théng game, may tinh xach tay va cac
set-top box.

- Tang chi phi san xuat cac thiét bi theo
cac tiéu chuan cong nghé c6 lién quan ma
khoan chi phi nay s& chuyén sang cho ngudi
tiéu dung sau do.

- Ph& huy su toan ven va hiéu qua cua
qua trinh thiét 1ap tiéu chudn va giam cac
bién phap khuyén khich viéc tham gia vao
qué trinh nay hay 1a tiép nhan céc tiéu chuan
da duoc cong bd.

- Lam tang chi phi cho cac ddi thu canh
tranh va do do lam gidm strc ép canh tranh
giita Google véi cic nha san xuit co san
pham canh tranh, bao gdm nhung khong gi6i
han, hé diéu hanh dién thoai di dong, cong
nghé nén video, va cac thiét bi truy cap
internet tai nha.“¥

US FTC con cho rang, trong cic mbi
quan h¢ cia FRAND, “nguoi thuc hién SEP
la ngueoi c6 thé dwoc cap phép khi nguoi do
chitng 16 la dd san sang chdp nhdn diéu
khoan dwoc xac dinh la FRAND "% Lap
luan ctua US FTC ciing cho thdy, co quan
nay van ghi nhin va ton trong quyén tu
quyét cta cac bén khi c6 mét FRAND. Cu

(44). Poan 28, 29 Khiéu nai ciia US FTC.
(45). Poan 16 Khiéu nai cua US FTC.
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thé, Poan 18 Khiéu nai ctia US FTC c6 néu:
“Sau moi cam két FRAND dvwoc dwa ra,
nguwoi duwge cdp bang sdng ché va ngudi
thwe hién thuong sé dam phdn ban quyén va
cdc diéu khoan cdp phép khdc, hodc c6 thé
nho t0d hay bén doc ldp xem xét cdc ndi
dung hop |i trong truong hop ho khéng thé
thong nhat y kién”.

Tuy nhién, theo US FTC, mot cude
thuong luong cap phép dién ra dudi sy de
doa cua 1énh cAm hodc canh béao loai trir
dugc xem 1 sy dbi trong khé cing thang véi
ngudi cip bang sang ché néu ho co nhimg
doi hoi nguge voi cam két FRAND. Trong
truong hop do6, cudc dam phan gilta nguoi
duoc cép sang ché va nguoi thuc hién
thuong chii trong dén phan doanh thu cua
nguoi thye hién bi mat di do doanh sé ban
hang cua san phém bi 1énh cdm, hon 13 xem
xét gid tri thi trudng cta sang ché so véi cac
cong nghé c6 thé thay thé khac. Khoan tién
hoén d6i nay s& gia ting va tham chi 1a tbi da
hod muc gia ban quyén ma ngudi c6 thé
dugc cip phép san sang tra, va co xu hudng
“vieot nguéng FRAND”.“®) N6i cach khac,
nhitng doi hoi vé “tinh hop Ii” (dugc han
dinh boi luat sang ché nhu d& cap trong phan
li thuyét ¢ trén) trong FRAND da khong
duoc dam bao.

3.3. Co so phap |i cho su can thiép cua
co quan canh tranh

Diém phap i quan trong nhit 1a quyén
can thi€p cua co quan canh tranh trong cac
xung dot lién quan dén FRAND. Trong qué

(46). Poan 19 Khiéu nai ctia US FTC.
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trinh xem xét vu viée, US FTC biét dugc
MMUI/Google di giri don khiéu nai va tb céo
ra ITC va Toa an lién bang vdi cao budc la
sang ché cua minh (d3 dwoc gidi han boi
FRAND) bi xam pham. US FTC nhan dinh,
cach thirc xtr If duy nhét tai ITC dua ra quyét
dinh loai trir (vi pham d6) va vi vay viéc d¢
don 1én ITC d6i voi mot SEP da duoc gisi
han béi FRAND cang lam tang thém nhiing
ton hai do hanh vi lam gid ciia nguoi nam
gt gay ra.*”) Theo nhan dinh cua nhiéu
chuyén gia, sy ton tai cia ITC da lam suy
giam hiéu lyc cac phan quyét caa Toa, vi cac
quyét dinh cta ITC chi huéng dén viéc ghi
nhan quyén loai trtr co hoi duoc tiép can cac
sang ché ma khong phan tich cac khia canh
lién quan khac. Thuyc té nay da thuc day US
FTC can thi€p vao cac vu viéc lién quan dén
sang ché hay cu thé 1a FRAND.“® Trong vu
viéc nay, ndi dung quyét dinh xir Ii ma
Google ciing di chip nhan da dwa ra 1a: “Bi
don (Google/MMI) phdi dirng va cham dirt
viéc dwa ra khiéu nai mét cach truc tié}? hay
gidn tiép doi véi cac bién phdp ngan chin

5 A(4 ’ ’ A~ .
dwoc bao ho( %) duwa theo cdc cdo buodc vi

(47). Poan 26 - 27 Khiéu nai ciia US FTC.

(48). Alvaro Fomperosa Rivero, “Standard Essential
Patents and Antitrust: A Comparative Analysis of the
Approaches to Injunctions and FRAND-Encumbered
Patents in the United States and the European Union”,
TTLF Working Papers (Stanford-Vienna Transatlantic
Technology Law Forum, 2016), p. 13 - 20.

(49). La mot phan quyét ciia bat ki toa hanh chinh hay
phap li nao (du & & Hoa Ky hay bat ki d4u) ma loai
trr bén thir ba (hoac bét ki ai theo muc dich cta phan
quyét) khoi viéc dua ra, st dung, ban, chao hang,
hodc nhap khau bét ki thiét bi nao do c6 su cdo bude
vi pham Sang ché FRAND. Xem thém: Muc ILE cua
Quyét dinh xir li US FTC da dy thao.

pham sdng ché FRAND, ngoai triv nhiing gi
dwroc cho phép trong phdan quyét ndy”.(SO)

Phan quyét cua US FTC khong nhing
khing dinh sy can thiép cia US FTC va
trong chirng muc nao d6 da pha nhan viéc s
dung co ché giai quyét cua Toa hay cac don
vi khac (nhu ITC). Xa hon, US FTC tiép tuc
tai khéng dinh va thdm chi con mé rong hon
cach tiép can cua minh. Cu thé, US FTC
trong vu vi€c nay néu ro:

“Mot minh muc 5 vé xir |i phwong thirc
kinh doanh khéng lanh manh ciing di dé US
FTC ding ra bao vé nguoi tiéu dung va qud
trinh thiét Idp tiéu chudn sing ché chung dé
gidm thiéu nhitng phi ton thuong thdy khi dp
dung co ché thuc thi chong déc quyén danh
cho nhitng hanh dong voi khoan thiét hai rat
I6n. Trong xd hdi ma ching ta nhdn thdy
rc%ng da co qua nhiéu vu kién tung thi thu tuc
theo muc 5 la cach thirc hop i va co tinh kha
thi cao doi US FTC gidai quyét cac van dé
phat sinh .6V

Diéu tht vi 1a, US FTC van kién dinh
dua ra tuyén bd vé tham quyén ctia minh du
van con nhitng 14p luan phan ddi cua thanh
vién Uy ban va duong nhién US FTC da
phai dua ra nhiing 13p luan phan bién lai.
Nguoc lai voi y kién cho re“mg, su can thiép
ctia US FTC 1a thiéu can ctr va khong chic
chan, US FTC khang dinh, chinh hanh dong
vi pham cam két FRAND di gy ra nhiing

(50). Muyc IL.B ctia Quyét dinh xir li US FTC da
du thao.
(51). Tuyén bd ciia US FTC trong vu viéc vé Google,
tr.2-3.
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thiét hai rat 16n dbi v6i qua trinh thiét 1ap
tiéu chudn cong nghé chung va déi véi ngudi
tiéu dung. Bét ctr ltic nao ¢6 hanh vi gy hai
hodc de doa gay hai dén canh tranh va nguoi
tiéu dung thi US FTC déu co6 quyén can
thiép giai quyét. Trudc nhitng lo ngai 13 qua
trinh xtr Ii ¢6 thé tao ra sy khong chic chin
cho cac bén tham gia thi truong, US FTC
khang dinh chinh céng viéc ciia minh méi
ngin can viéc nguoi nim giit SEP don
phuong dua ra thoa thuan FRAND biang
cach sir dung don bay loi thé trong tién trinh
thiét 1ap SEP va d6 mai 1a cong viéc dé bao
v€ su toan ven cua quy trinh d6. US FTC
nhan dinh, chinh nhimg phan quyét ctia minh
1a ban huéng dan dé cac bén tham gia, gdbm
ca SSO va dua ra cach tiép can c6 thé du bao
dugc trong giai quyét nhitng tranh chap vé
cAp phép lién quan dén SEP. Piéu nay rd
rang mang lai loi ich cho cic co dong, la
nguoi co bé“mg sang ché, nguoi thye hién va
ca nguoi tiéu dﬁng.(Sz)

Cubi cung, US FTC chi ra, ngay ca khi
vu viéc di duoc giai quyét boi toa an

®3) thi ban 4n ciing chi d& cap nhiing

quan,
thoa thuan gitra bén nam gitr SEP voi SSO
theo hop déng. bac bi¢t, ban an lién quan
dén vu viéc duge toa an dua ra dua trén
ching ct trong hd so (a decision on a

motion in limine) ma khong trdi qua qua

(52). Tuyén bd ciia US FTC trong vu viéc vé Google,
tr.2-3.

(53). Vu kién Apple, Inc. v. Motorola Mobility, Inc
nam 2012. Xem: 2012 U.S. Dist. LEXIS 181854,
*35-46 (W.D. Wis. Oct. 29, 2012).
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trinh xét xir mot cach ddy du (not a trial on
the merits). Trong khi d6, nhiém vu cta US
FTC 13 nhim xem xét cac vi pham cua bi
don vé6i cac cam két FRAND d3 ton tai va
viéc vi pham d6 da “pham 18i” vé&i cac quy
dinh trong ban Tu chinh Hién phap. Cach
thuc cua US FTC trong nhiing truong hop
nay 1a “don gian yéu cau nhitng ngudi da
dua ra 101 htra phai gitr 161 hra cia minh”.
Co6 nghia, phép luat canh tranh Hoa Ky da
that sy chuyén hudng tiép can va xir Ii vu
viéc canh tranh tir nguyén tic “perse” sang

nguyén tic “rule of reason”, %)

cling la
nguyén tic dang dugc ap dung phd bién
trong vu viéc canh tranh & chau Au.®® Tuy
nhién, ding trudc nhiéu quan diém trai chidu
nhu vy, cling véi cach tiép can cac vi pham
FRAND dudi goc do thuc hién hanh vi
khong lanh manh trong canh tranh ctia US va
loi dung sttc manh doc quyén & EU, nhiéu ¥
kién cho rang hé thong phap luat US khong
¢6 nén tang phap Ii ving chic dé can thiép

(54). Geradin va Rato, “Can Standard-Setting Lead to
Exploitative Abuse? A Dissonant View on Patent
Hold-Up, Royalty Stacking and the Meaning of
Frand”, p. 31; Anne Layne-Farrar, “The Economics
of FRAND”, Antitrust Intellectual Property and
Hightech Handbook (Daniel Sokol ed., Forthcoming),
Cambridge University Press, 2016, p. 9.

(55). Xem thém vé “perse rule” va “rule of reason”:
Duong Anh Son va Truong Trong Hiéu, “Tiéu chi
kiém soat sap nhap & Viét Nam va kinh nghiém cia
cac nudc trén thé gioi”, Tap chi nha mwdce va phap
Iudt, 338, 6 6 (6/2016), tr. 54 - 63

(56). Nicolas Petit, “Injunctions for Frand-Pledged
Seps: The Quest for an Appropriate Test of Abuse
Under Article 102 Tfeu”, European Competition
Journal 9, 3 (18/12/2013), p. 12; Duong Anh Son va
Truong Trong Hiéu, tldd, tr. 61.
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cac vu viéc lién quan dén FRAND béng luat
va chinh séch canh tranh.®”

C6 thé két luan rang, cac hé thong phap
luat hau hét déu di cau vién dén sy can thiép
cua luat canh tranh, ngay ca khi nhirng tranh
cdi vé su can thiét phai giai quyét vu viéc tai
toda an ngoai luat canh tranh van con tiép
dién. Cho du van con su khéac biét it nhiéu vé
goc do tiép can, chang han vi pham FRAND
la hanh vi canh tranh khong lanh manh hay
doc quyén nhung phap luat canh tranh cua
My, chau Au hay nudc nuéc khac déu ngin
can cac chu s hiru SEP ra 1énh cAm tiép can
SEP hay cao budc bén thtr ba c6 hanh vi vi
pham SEP ma chua duoc phép. Cac tiép can
va diéu chinh phap luit bang luat canh tranh
d6i voi quyén sang ché trong SEP theo diéu
khoan FRAND vi vay can duogc tiép tuc
nghién ctru sau hon nhim lam dinh hudng
cho viéc phap dién hod phap luat vé s& hitu
tri tué & Viét Nam trong thoi gian tdi./.
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