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T6m tdt: Si dung tinh tring cuia nguwoi chér d@é sinh con 1a hién reong méi xudt hién ¢ Viéet Nam

trong nhitng nam gan ddy. Pdy la hién twong dn chira nhiéu van dé phap i phic tap, gay ra nhiéu

tranh ludn song lai chwa ¢ nhitng nghién cizu chuyén sau. Bai viét 1am rd ban chdt cia viéc sinh con

tir tinh tring cuia nguwoi chét; so sanh quy dinh phap ludt vé vdn dé nay ¢ Viét Nam va mét sé quoc gia

trén thé gigi; dua ra nhitng binh lugn va kién ngh; d@é hoan thién quy dinh cia phap lugt Viét Nam

nham bdo dam quyén con nguwoi va sw 6n dinh xa héi.
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Abstract: Post-humous reproduction is a new phenomenon occuring in Vietnam in recent years.
This phenomenon raises many complicated legal issues which are debatable but not yet have been
deeply studied. The paper aims at clarifying the nature of post-humous reproduction; comparing the
law of Vietnam and that of some other countries in this regard; and thereby offering comments and
recommendations to improve the related Vietnamese legal provisions to ensure human rights and
social stability.
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1. Sinh con tir tinh tring ciia nguoi chét

Sinh san la 1€ ty nhién khéng chi cua
riéng con ngudi Ma cua ca cac loai sinh vat.
Cum tu “Postmortem reproduction” - PMR,
duoc hiéu 1a sinh con tir tinh triing ciia nguoi
chét, vira nghe c6 vé trai vai tu nhién bai I8,
theo cach hiéu thong thuong thi sinh san chi
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nam trong khoang (khong gdom hai dau mut)
cua su sinh va sy tir. Tham chi, cum tir nay
con tré nén “ki la” hon khi nguoi chét ¢ day
bao gém ca nam va ni, bai cach hiéu phd
bién 12 “sinh” chi mang ¥ nghia la “sinh d¢é”
(childbirth),™ mac du tir nay c6 thé hiéu theo

(1). La toan bd qué trinh ma mot daa tré ra doi tir tir
cung cia nguoi me. CO thé xem dinh nghia chi tiét,
dﬁy du va cac giai doan cua sy sinh dé tai: <URL:
https://medical-dictionary.thefreedictionary.com/
Child+birth>, truy cap 11/7/2018.
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nghia rong nhét 13 “sinh san” (reproduction)®

- 1a qua trinh ma cha, me két hop véi nhau
dé deé con.® Nhu vay, “nguoi chét sinh con”
c6 thé hiéu theo mot céch rong nhét 1a viéc
mot ngudi co con sau khi chét. Piéu nay
thuc té gdm ca viéc phoi, thai da hinh thanh
khi nguoi nay con sdng va tham chi c6 thé
chi lIa hé¢ qua cua viéc mot nguoi da quan hé
tinh duc vai mot nguoi khac (viéc thu thai co
thé dién ra tir mot vai gio dén t6i da 5 ngay,
ddng thoi, tinh trung c6 thé sbéng tdi da 5
ngay trong co thé nguoi phu nit).? Tuy
nhién, trong chirng muyc nao d6 thi cach hiéu
nay chua thuc sy chuan xac vi sy tuong tac
vé sinh hoc giita hai nguoi da dién ra khi ca
hai ngudi con song. Bong thoi, ngay tir ban
dau, n6 ciing hau nhu khong duoc dé cap voéi
tén goi PMR. N0 ciing khong phai la mot
hién twgng méi la. Cac nha lam luat cua
nhiéu nén vin minh da tién liéu vé kha ning
nay tr rat sém.® Thuat ngit PMR thuong
dugc cac nha khoa hoc, cac nha nghién ctu
sir dung véi cach hiéu la viéc ma nhiing tién
bo ki thuat vé cdng nghé y sinh tao kha ning

(2). Xem dinh nghia va sy phén loai ctia “sinh san”
tai: <URL: https://www.biology-online.org/dictionary/
Reproduction>, truy cap 11/7/2018.

(3). Trong khuon khé nghién ctu nay, su sinh san
dugc hiéu 12 sy sinh san cua con nguoi.

(4). Gould JE, Overstreet JW and Hanson FW,
Assessment of human sperm function after recovery
from the female reproductive tract, Biol Reprod 31,
1984, 888 - 894.

(5). Vi du, tai Bang IV cua Luat 12 Bang La M& chi
loai trir kha nang nhan thira ké cua mot dua tré néu
dura tré nay sinh ra sau 10 thang keé tir ngay ngudi cha
ctia n6 qua doi. Biéu nay c6 thé suy luan ring, néu dia
tré sinh ra trong pham vi 10 thang thi ¢ thé huong
thira ké tie 1a dugc coi la con ciia ngudi da chét.

cho mot nguoi co thé duoc 1am cha (me)
sinh hoc mot khoang thoi gian sau cai chét
cua ngudi nay® (tuy vay, viéc dinh nghia
cua cac nha khoa hoc ciing khong thuc su
thdng nhét)."” Nhu mot hé qua cua cach
hiéu trén, PMR bao gdm ca viéc st dung
tinh triung thu dugc tir mot nguoi khi ho con
séng va ca khi da chét.® Néu nhin nhan t
g6c do ban chat thi PMR xuét phat chinh tur
viec 4p dung ki thuat hd tro sinh san
(Assisted reproductive technology - ART)
néi chung, bao gom thu tinh trong dng nghiém
(In vitro fertilization - IVF ), chuyén phdi
(Embryo transfer - ET), dong lanh tinh trung
(Cryopreservation - CP), mang thai ho
(Surrogation - S), thu héi tinh tring (Sperm
retrieval - SR) va nhiéu ki thuat y khoa khac
& thoi diém hién tai va tuong lai. Tuy tung
truong hop ma viéc sinh con c6 thé 1a két
qua cua viéc ap dung mot hoic mot sé ki
thuat két hop voi nhau.

Nhu vay, tir viéc 4p dung ART, c6 thé

(6). Kindregan cho rang, PMR 1a truong hop cha hoic
me hoic ca cha va me cua dua tré chét di tuy nhién lai
chi giéi han vin dé ¢ viéc tinh tring da dugc gui
dong lanh cha khdng ma rong ra kha nang tinh tring,
trimg, phoi duoc lay sau khi mot ngudi da chét. Xem:
Kindregan, Jr., Charles P. and McBrien, Maureen,
Assisted Reproductive Technology: A Lawyer's Guide
to Emerging Law and Science, 2nd edition, American
Bar Association, 2011, tr. 251.

(7). Van Niekerk C, “Assisted Reproductive Technologies
and the Right to Reproduce under South African
Law”, PER / PELJ 2017(20) — DOI, http://dx.doi.org/
10.17159/17273781/2017/v20n0a1305.

(8). Maddox, Neil, Inheritance and the Posthumously
Conceived Child (October 29, 2017), Conveyancing
and Property Lawyer. C6 thé xem tai: <SSRN:
https://ssrn.com/abstract=3061579>, truy cap
05/7/2018.
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xay ra ca&c kha nang nhu sinh con tir tinh
trung, trang da dugc dong lanh cua nguoi
chét, chuyén phéi di duoc thu tinh, 1y tinh
tring tir ngudi chét (PMSR) dé thu thai...
Thuat ngit “ngudi chét sinh con” do do,
khéng phai la mot thuat ngtr dugc dung véi
muc dich cuong diéu hod vin dé, ma dé la
cach thirc phan anh moét liéu phap c6 nén
tang la nhing tién bo vé y hoc, ma cu thé 1a
ART. Trong béi canh phap luat Viét Nam,
thuat ngir nay cling da dugc bao chi sir dung
sau khi truong hop nay xuat hién ndm 2013.©

Viéc sinh con tir tinh trung da dugc dong
lanh chi la mét truong hop ciaa PMR. Sinh
con tir tinh tring déng lanh c6 thé duogc thuc
hién bang céach &p dung CP hoic CP di kém
PR (tinh trung dugc thu gitr va bao quan sau
khi mot ngudi da chét). Phap luat cua hau
hét qudc gia chi cho phép lay va st dung
tinh tring tir co thé cua nguoi chét néu thoa
man mot s6 diéu kién nhat dinh. Tinh tring,
thong qua IVF s& duoc cdy vao co thé nguoi
phu nir dé thy thai. Tuy viéc tinh tring da
d6ng lanh tir truée khi nguoi chong chét va
thu ldy tinh tring tr co thé nguoi nay co
nhitng khac biét nhat dinh vé mat nhan thuc
dao duc cling nhu tr mat Ii luan phap luat
song hé qua sau cung ma chu thé thuc hién
mong mudn tir ca hai truong hop nay 1a nhu
nhau. Bai viét chi dé cap viéc str dung tinh
triung cua ngudi chét dé sinh con (dudi tén
viét tit 1a PMR).

(9). Lam Han, “Luét c6 nén cim nguoi chét sinh con?”,
<http://duthaconline.quochoi.vn/DuThao/Lists/TT_TI
NLAPPHAP/View_Detail.aspx?ltemID=1695>, truy
cap 05/7/2018;
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2. Str dung tinh trong cia ngudi chét
dé sinh con trong bdi canh Viét Nam

IVF da xuét hién & Viét Nam cudi nhitng
nam 90 cua thé ki trudc? song tir thoi diém
d6 cho tdi nam 2013, phap luat Viét Nam da
khong tién liéu kha ning mot ngudi ¢ thé
dung nhiing “vat liéu sinh hoc” ctia nguoi
chét (tinh tring) dé cé thé sinh con. Luat hon
nhan va gia dinh (LHNGD) nam 2000 va
Nghi dinh ctua Chinh phu s 12/2003/ND-CP
da bo ngo van dé nay.™ Tuy nhién, tr cau
chit ciia Nghi dinh,*? ¢6 thé suy luan rang,
khong thé sinh con tir tinh tring dong lanh
cua nguoi chét. Tinh than cia quy dinh 1a
tinh tring ctia ngudi chét da ton tai va trix
dong lanh trong ngéan hang tinh trung bi huy
khi nguoi giri n6 chét di. Do dé, suy |i manh
thi khéng thé cho phép thu l4y tinh tring cua
ngudi chét dé bao quan, st dung. Nguoc lai,
néu tiép can theo hudng luat khdng cam minh
thi nghia la dugc phép thi sé lam nay sinh
nhiéu van dé vé dao dirc va phap 1y nhu viéc
liéu tac dong cua nhirng tha thuat y khoa 1én
co thé cua mot ngudi ma thiéu di sy dong y
cua ngudi d6 thi c6 duge phép?™ Mat khac,

(10). https://tuoitre.vn/hanh-trinh-20-nam-cua-nhung-
dua-tre-thu-tinh-trong-ong-nghiem-201804300900
59231.htm, truy cap 05/01/2019.

(11). Nghi dinh cta Chinh phi s6 12/2003/NB-CP ngay
12/02/2003 vé sinh con theo phuong phap khoa hoc.
(12). Khoan 2 Biéu 18 Nghj dinh s6 12/2003/ND-CP
quy dinh “... Trong truong hop nguoi gui tinh tring
bi chét, co s¢ luu giir tinh trang phdi huy sé tinh
trung cua nguoi do”.

(13). BLHS 1999 sira déi, b6 sung 2009 quy dinh tai
Diéu 246 vé “To6i xam pham thi thé, md ma, hai c6t”:
“Nguoi ndo ... ¢6 hanh vi khdc xdm pham thi thé ...
thi bi phat cdi tao khdng giam giir dén mot nam hodc
phat t tir ba thang dén hai nam”. Do d6, rat kho dé


https://tuoitre.vn/hanh-trinh-20-nam-cua-nhung-dua-tre-thu-tinh-trong-ong-nghiem-201804300900%2059231.htm
https://tuoitre.vn/hanh-trinh-20-nam-cua-nhung-dua-tre-thu-tinh-trong-ong-nghiem-201804300900%2059231.htm
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dd phép luat yéu cau phai huy bo tinh trang
dugc guri gitt néu ngudi gui tinh trung da
chét, song viéc khong huy bo lai khong phai
la hanh vi bi cdm.? C6 thé thiy, trong vu
viéc sinh con tir tinh trang ngudi chét nam
2013, tinh than caa quy dinh da khong duoc
bao dam. N6 lam nay sinh hai vin dé: Mgt 1a
viéc nguoi bac si da sir dung 15 hong phap 1i
dé cb y thuc hién viéc trich xuat va bao quan
tinh tring cua nguoi chét, va néu khong
nhanh chéng 1ap “15 hong” thi s& phét sinh
nhidu rai ro dao dic trong tuong lai; hai la
kha nang phai chiu rai ro phéap li cua nguoi
bac si ngay ca khi néu hanh vi nay c6 kha
ning Xuat phat tir sy nhan van, nguoc lai, s&
tao ra sy khong cong bang trong &p dung phap
luat. Ngoai nhiing khia canh cu thé phat sinh
truc tiép tir quy dinh vé viéc bao quan, st dung
tinh tring déng lanh, nhiing van dé phap li
khiac nhu viéc xac dinh con chung, hudng
thira ké. .. cling phét sinh tir vu viéc nay.

Vu viéc phéat sinh vao thoi diém gan két
thic qua trinh Dy thao LHNGD nam 2014
nén c6 thé vi nhiéu Ii do ma luat nay da bo
ngo viéc diéu chinh van ¢é¢ PMR. Nghi dinh
s6 10/2015/ND-CP™ sau d6 da cb géng l4p

xéc dinh liéu viéc tac dong Ién thi thé cua mot nguoi
dé lay di tinh tring hoac tring ma khdng c6 sy dong y
6 bi xem 1a d& c6 “hanh vi khac” hay khong.

(14). Khéng c6 quy dinh cdm mot cach minh thi,
ddng thoi Nghi dinh sé 45/2005/ND-CP vé viéc xir
phat vi pham hanh chinh trong linh vuc y té va vin
ban thay thé nd 1a Nghi dinh sb 96/2011/ND-CP quy
dinh xu phat vi pham hanh chinh vé kham, chira bénh
khong dit ra ché tai cho hanh vi nay.

(15). Nghi dinh caa Chinh phu sé 10/2015/ND-CP
ngay 28/01/2015 quy dinh vé& sinh con bing ki thuat
thu tinh trong 6ng nghiém va diéu kién mang thai ho

day khoan tréng cua Luat. Theo quy dinh tai
khoan 2 va 4 Biéu 21 Nghi dinh thi tinh tring
c6 thé van duoc luu giit va st dung khi
nguoi giri giir chét, c6 nghia 1a c6 kha ning
c6 thé tién hanh PMR. Bai vay, cin clr vao
quy dinh phép luat vé hién md dé cho rang
hién tai phap luat Viét Nam khong cho phép
PMR 1a chua hop 17.® Ngudn cu thé dé diéu
chinh PMR 1a Nghi dinh sé 10/2015/ND-
CP™" va tinh than cua van ban nay la khong
cam PMR. Truong hop sinh con tir tinh tring
ngudi chét mang y nghia nhan dao hay phi
nhan dao phu thudc vao ting bdi canh cu
thé. Khong thé loai trir kha niang dua tré sinh
ra c6 thé gap nhimg kho khin nhat dinh ma
c6 thé da thy trude dugc,"® hay kha ning
liéu phap bi ap dung mot cach cudng ép vi li
do “néi ddi tong duong” hoic bi lam dung
dé huong thira ké, budn ban mé, co thé
ngudi, bubn nguoi... nhung viéc tuyét doi
hoé rang viéc lam d6 1a “... vi pham quyén
con nguoi n6i chung va quyén cia dira tré sé
duwroc sinh ra néi rieng”™® 1a khong c6 co s6.
Vi I§, néu nguoi dugc hd tro va nhitng nguoi

vi muc dich nhan dao.

(16). Nguon: http://baophapluat.vn/hoi-dap-phap-luat/
tinh-trung-co-phai-la-tai-san-thua-ke-429840.html,
truy cap 10/4/2019.

(17). Khong thé coi PMR 1a qué trinh hién mé. Ban
chat sinh hoc va phap Ii cua tinh tring va mé cé
nhitng khéc biét ma céc tac gia s& phan tich ¢ phan
sau. Néu phai so sanh thi chi c6 thé so sanh PMR voi
viéc hién tinh tring du rang rd rang ban chét hién va
bao quan dé sir dung ciing da rat khac nhau.

(18). Quan diém cua nhiéu nuéce ciing c6 luu y vé van
dé nay.

(19). http://baophapluat.vn/hoi-dap-phap-luat/tinh-
trung-co-phai-la-tai-san-thua-ke-429840.html, truy
cap 10/4/2019.
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¢6 lién quan c6 day du kha ning dé nudi day,
yéu thuong dua tré thi d6 1a diéu hanh phic
cua dua tré, cua nhirng nguoi than va tham
chi 12 ngudi d3 mét. Cach nhin nhan tuyét
d6i hoa trén cd vé qua bi quan vi trir truong
hop bi lam dung thi hiém c6 nguoi me nao
sau nhiéu kho khan vat va dé sinh con lai
day con minh vao bét hanh. Géc nhin nay
ciing khdng théng nhat véi tinh than cua
luat, bai néu chi nhin nhan kha ning dua tré
c6 thé s& mat, khong cé cha ma dan téi cdm
viéc dira tré ra doi 1a khong thoa dang.”
Sinh con 1a quyén con nguoi ty nhién va
viéc thé hién, thuc hién y chi caa ban than,
cua gia dinh ma khong bi can thiép mot cach
bat can xung la quyén con ngudi dugc ghi
nhan trong nhiéu cong usc quéc té.4Y Cém
PMR s& gay ra nhiing kho khan khong dang
c6 khi mot ngudi hoi tu du yéu td xa hoi dé
dugc tién hanh liéu phap. Phap luat nhiéu
nuéc khong cim PMR. Tur thyc tién phap
luat nhan quyén trén thé gigi thi viéc diéu
chinh céc van @& vé ART nam trong “quyén
dinh doat rong” (Wide range of discretion)
cta qudc gia nhung qudc gia khong duoc tao
ra nhitng rao can phi I can tro viéc tiép can
céc lieu phap nay.®? Pong thoi ciing chua

(20). Néu 1a nhu vay thi c6 1& phap luat nén quy dinh
néu ngudi vo ¢d kha ning co thai ma ngudi chong
chét thi phai tién hanh liéu phép tranh thai hon 1a viéc
dat ra thoi han 10 thang hay 300 ngay dé xac dinh con
chung va lai cang khdng c6 chuyén cho phép truong
hop me don than. So véi truong hop nguoi me don
than PMR c6 nhitng nét gidng va khac biét nhit dinh.
(21). Vi dy, Cong uéc qudc té vé cac quyen dan sy va
chinh tri, Diéu 17.

(22). C6 thé xem: Artavia v. Costa Rica, tai http://mww.
corteidh.or.cr/tablas/r35048.pdf; Mennesson v. France
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c6 bat ki phan quyét nao tuyén PMR la mot
licu phéap “vi pham quyén con ngudi”.®®
Cam la viéc ma bat ki nha nude nao ciing co
thé van dung truéc cac tinh huéng ma nha
nudc cho la phac tap. Tuy nhién, vai tro caa
nha nudc va phap luat nén 1a diéu chinh hop
li, can bang nhiing loi ich va nhiing chi phi
ma x4 hoi phai ganh chiu, han ché nhiing rai
ro khong mong doi.

Nhu vay, vé mat thyc tién va Ii luan thi ¢
Viét Nam da ton tai quy dinh vé PMR va
tinh than cua quy dinh 13 dang ghi nhan. N6
thé hién su nd luc cia Nha nudc trong viéc
can bang cac quan hé loi ich va dam bao
quyén ciia con ngudi. Tuy vay, van c6 nhiéu
diéu dé tran tré V& cac quy dinh nay.

Thiz nhdt, tai khoan 2 Nghi dinh s
10/2015/ND-CP ¢6 quy dinh vé “don d& nghi
luu gitt tinh trung” nhung Nghi dinh lai
khéng mo ta hay co phu luc kém theo vé
hinh thac cua loai don nay, trong khi viéc
giri tinh tring quy dinh tai khoan 2 Diéu 20
Nghi dinh duoc xéc lap théng qua “hop dong
dan sy”. Viéc xéac lap thong qua “hgp dong
dan su” 1am cho quan hé ndy c6 thé xem la
mot dang quan hé dan sy thuan tuy nhung
“don d& nghi” da nang dia vi phép Ii cua co

tai: https://hudoc.echr.coe.int/ app/conversion/pdf/?
library=ECHR&id=003-4804617-5854908& filename=
003-4804617-5854908.pdf; hay SH v. Austria tai:
http://vm.ee/sites/default/files/content-editors/ CASE%
200F%20S.H.%20AND%200THERS%20v.%20
AUSTRIA .pdf, truy cap 10/4/2019.

(23). D6 c6 thé 1a quan diém cua luat nhung liéu luat
nay c6 bi tuyén bé 1a can thiép qua mirc vao doi song
c4 nhan, doi séng gia dinh hay tham chi Ia can tro
quyén c6 con cua nhirng ngudi bi vo sinh hay khéng
lai la cau chuyén khéc.
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&'y té 1én so voi bén gui git. Nhu vay dit ra
van dé liéu co s¢ y té c6 phai tién hanh thu
tuc nao d6 dé cho phép hay tir chdi don
khéng? Bong thoi ciing rat kho khin dé co
s luu giit xac dinh c& nhan gui gitr chét.
Kha nang huy tinh trung hoan toan dua vao
théng béo tur phia gia dinh nhung li¢u gia
dinh c6 nghia vy phai théng bao cho co so'y
té hay khong va néu c6 thi co so y té s& lam
thé nao dé xac dinh su vi pham nghia vu
cling nhu hé qua cua su vi pham. Sy khac
biét vé mit co ché giira chi can tiép tuc tra
phi dé bao quan va viéc phai tién hanh
théng bao khai tir dé sau d6 phai tién hanh
thém tha tuc “dé nghi luu tri¥” va hé qua
phép 1i khéng r6 rang lam cho quy dinh
kém tinh thuc tién.

Ther hai, viéc chi diéu chinh & hai khoan
trong Diéu 21 Nghi dinh s6 10/2015/ND-CP
la bat can xang véi tinh chat phtc tap cua
van d¢. Cac quy dinh ciing chua that rd rang.
Cu thé, khoan 4 Piéu 21 quy dinh: “Nguwoi
Vo... si dung tinh trang... thuéc truong hop
quy dinh tgi khoan 2... lam phat sinh cac
quan hé ngoai quan hé hén nhdn gia dinh thi
thuc hién theo quy dinh cua phap Ludt hon
nhan va gia dinh va phéap lugt dan sy”. Cé
hai van dé lién quan dén quy dinh nay:

Truéc hét, so véi viéc bao quan, viéc st
dung tinh trung chua dugc phép luat dat ra
nhitng kiém soat nhat dinh. Mau chét cua
van dé& khong nam & chd tinh tring c6 duoc
tiép tuc bao quan hay khéng ma nim & viéc
tinh tring duoc bao quan cé thé duoc lay ra
khoi ngan hang tinh tring va dung dé tién
hanh liéu phap IVF hay khong? Hau nhu cac

tranh chap vé tinh tring cta ngudi chét &
Viét Nam va trén thé gioi® xoay quanh vén
dé nay, boi mong muén sau cling cua Cac
chua thé 1a tién hanh IVF cha khdng phai cb
ging kéo dai viéc bao quan tinh trang. Tuy
nhién, trinh tu, tha tuc dé Iy lai va sau d6 ¢
thé sir dung tinh tring lai chwa dwoc phép
luat quy dinh. Trong cc vu viéc thyc tidn,
hau nhu cac bénh vién déu yu cau phai co
van ban dugc cong ching nhung day la loai
vin ban gi va cd bt budc phai cong ching
hay khong®® lai khong duoc phap luat quy
dinh. Do van ban cbéng chang phai la hop
ddng, giao dich... nén hau nhu cac vin
phong cong chang déu tir chéi véi Ii do tinh
tring khong phai 1a tai san.®” He qua cua

(24). Xem vu Mariana Gomez-Turri kién doi tinh trung:
https://www.thelocal.fr/20160531/france-allows-
widow-to-have-child-with-dead-husbands-sperm, truy
cap 10/3/2018.

Viéc ba Vong Thi Ngoc Huyén muén lay lai tinh
trung cua con minh: https://baomoi.com/me-muon-
thua-ke-tinh-trung-cua-con/c/29055768.epi, truy cap
05/01/2019.

(25). Vu ba Vong Thi Ngoc Huyén va vu ba Pham
Thi Hoa, c6 thé xem ban tin “Gian nan sinh con v&i
ngudi di mat” cua chuyén dong 24h VTVI, tai
https://www.youtube.com/watch?v=Gc9EXMOS54A,
truy cap 05/01/2019.

(26). “Céng chitng la viéc ... xac thuc, hop phép cua
hop dong, giao dich dan si khac bang van ban (sau
ddy goi 1a hop dong, giao dich), tinh chinh xac, hop
phdp, khéng trdi dao dirc X& héi cua ban dich gidy to,
van ban tir tiéng Viét sang tiéng mieoc ... ma theo quy
dinh cuia phép lugt phdi cong chiing hodc ca nhan, to
chirc ti nguyén yéu cau cong chizng” (khoan 1 va 4
Diéu 2 Luat cong ching nam 2014).

(27). C6 thé hiéu van ban lay lai tinh trang khéng thé
1a hop ddng hay giao dich theo céach thicc hop ddng
dich vy nhu khi gti tinh trung. Nhin chung cé su khéc
biét rat rd rang gitra viéc guri gitr va ly lai dé thu tinh.
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viéc nay la nhitng tranh luan liéu tinh trung
c6 phai 1a tai san hay khong? Y kién tir nhiéu
chuyén gia trong linh vuc phap i cho ring
tinh tring khdng phai 1a tai san;®® ciing c6 ¥
kién cho rang tinh trung la tai san va day
cling 1a quan diém chinh thac cua Bo y té, co
quan cé trdch nhiém trong viéc soan thao va
huéng dan cac quy dinh phép luat vé 1VF.@%
Tinh trung ciing khong thé duoc coi 1a md
hay bo phan co thé nguoi mic di nd duoc
diéu chinh trong Luat hién, liy, ghép md, bo
phan co thé ngudi va hién, liy xac, xuat phat
tir ban chat sinh hoc cua tinh tring ciing nhur
cach dinh nghia cta Luat.®? Quan diém cho

(28). PGS.TS. P4 Vin Pai, PGS.TS. L& Minh Hing
cho rang tinh tring khong phai 14 tai san nhung c6 thé
tra lai cho ngudi vo cia nguoi dd mét, https://lawnet.
thukyluat.vn/posts/t9266-pgs-ts-do-van-dai-dh-luat-
tp-hcm-cho-y-kien-ve-viec-thua-ke-tinh-trung,  truy
cap 05/01/2019; TS. Nguyén Phuong Lan cho ring
tinh trang khong phai Ia tai san va sé khéng tra lai voi
li do xem tinh tring nhu mot dang md, bd phan co thé
con nguoi, http://baophapluat.vn/hoi-dap-phap-luat/
tinh-trung-co-phai-la-tai-san-thua-ke-429840.html,
truy cap 05/01/2019; LS. Lé Quang Vy va Nguyén
Thi Hang coi n6 1a mét loi ich ngoai san nghiép va bo
ngo van dé “thira ké tinh tring”,  https://www.nguoi
duatin.vn/nhung-van-de-phap-ly-xung-quanh-viec-
nhan-lai-tinh-trung---cua-nguoi-da-mat-a4166
80.html, truy cép 05/01/2019.

(29). Cong vin cua Bo y té s6 7531/BYT-BM-TE vé
viéc sir dung tinh tring ciia nguoi chong da mat dé
thu tinh trong 6ng nghiép. Xem thém: https:/tuoitre.
vn/vu-xin-thua-ke-tinh-trung-bo-y-te-khang-dinh-
phai-tuan-theo-luat-20181226185401836.htm,  truy
cap 05/01/2019.

(30). Khoan 1 Diéu 3 quy dinh: “M6 1a tdp hop cac té
bao cung mét logi hay nhiéu logi khdic nhau dé thuc
hién cac chirc ndang nhdt dinh cia co thé nguoi”,
trong khi tinh tring chi 1a té bao sinh duc nam (chwa
du yéu t§ dé coi 1a mo). Luat ciing hét sic minh thi
khi tach bach quy dinh tai Diéu 5 vé quyén hién mo,
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rang phap luat qudc gia khac khdng coi tinh
trung la tai san ma coi né la mo, bo phan co
thé nguoi ciing chua thuc su phit hop.©Y

Ther hai, cdu tric va noi dung caa quy
pham nay khéng r6 rang, do do khong minh
dinh duogc tinh dic thu caa van dé va cac hé
qua theo sau. Sy khéng rd rang nay sé lam
tén thuong téi quyén loi chinh dang cua dira
tré nén can thiét phai duoc quy dinh cu thé.

Thet ba, nhiéu van dé cu thé nhung thiét
yéu con bi bo ngo nhu viéc o thé Iy tinh
tring tir co thé caa nguoi chét khong, diéu
kién, tha tuc, dé co thé tién hanh liéu phap
PMR, ngudi gii tinh tring co thé thoa thuan
véi co s¢ y té nham dé lai thir ké tinh trang
hay khong, c6 “thoi hiéu” dé tién hanh PMR
hay khong?... B6 déu la nhiing van dé da
phét sinh song chua duoc giai quyét.

3. Quy dinh cia phap luat mét sé quéc
gia vé nhirng khia canh cia viéc sinh con
tir tinh tring cia nguoi chét

PMR la vin dé& duoc nghién ctu, tranh
luan trén nhiéu khia canh, diéu nay xuat phat
tir ban chit cia PMR nhu mot ART.G?
Ngoai ra, nhitng tranh luan con lién quan toi

bo phan co thé nguoi va hién xac va Didu 6 quyén
hién, nhan tinh trung, nodn, phéi trong thu tinh nhan
tao. Chuc nang sinh hoc ctia md va anh hudng cua
viéc lay, ghép mo ¢ diém khéc so véi chirc ning sinh
hoc ctia tinh trung va anh huong cua viéc quan hé tinh
duc hay IVF.

(31). C6 thé xem thém tai: https://impactethics.ca/
2013/08/22/sperm-is-property-so-says-the-court/;
https://www.newlawjournal.co.uk/content/property-
law-extends-sperm, truy cap 05/01/2019.

(32). Ma c6 1& nhan thie dao duc cua mot s6 ngudi,
ton giéo, qudc gia 1a chwa chap nhan nhiing ki thuat
(ART) bi cho Ia phan quy luét ty nhién nhu vay.
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y chi cia nguoi da khuat. Mot sé nghién
ciru tham chi nhin van dé dudi goc do 1a
quyén cua ngudi da chét,®® bén canh dé
con la nhiing van dé phép 1i-xa hoi nhu viéc
hudng va phan chia di san, hay liéu PMR c6
phi hop véi nhan thac caa cong ddng
khong, dtra tré ¢ bi dat vao hoan canh qua
muc bat hanh hay khong... Nhitng vin dé
vé PMR phuc tap theo nhiéu mic do khac
nhau tuy theo tung vu viéc va cling tuy
thuoc vao chinh sach phap luat caa qudc
gia. Vi dy, Phap, Buc, Y la nhitng nudc co
chinh sach han ché tuyét déi PMR (cam
hoan toan va tham chi 12 4p dung ca ché tai
hinh su),®® han ché & muc thip hon nhung
cling twong ddi nghiém ngit cd thé ké tsi
Hy Lap, Vuong qubc Anh, Bi. Mot sé bang
& Hoa Ky hay Israel ¢6 hudng tiép can mo
Vvé Van dé nay.

3.1. Phdp va hwéng tiép can cam

C6 thé ndi, Phap la mot trong nhiing
qudc gia c6 hudng tiép can khit khe nhat véi
PMR khi ki thuat nay hoan toan bi cam &
Phap. Nha lam luat Phap dua ra li do dtra tré
sinh ra dwoc du doan 1a gip nhiéu kho

(33). Kramer, M., “Do Animals and Dead People Have
Legal Rights?”, Canadian Journal of Law & Jurisprudence,
14(1)/2001, 29 - 54.d0i:10.1017/50841820900002368,
https://www.cambridge.org/core/journals/canadian-
journal-of-law-and-jurisprudence/article/do-animals-
and-dead-people-have-legal-rights/CA435049223156
006825E63567F8C9E2, truy cap 10/4/20109.

(34). Ralf Miller-Terpitz, “Surrogacy and post mortem
reproduction - Legal situation and recent discussion
in Germany”, Culture and Research vol 5, 2016, 69 —
80, https://ejournals.lib.auth.gr/culres/article/view/49
53/4918, truy cap 10/4/2019.

khan.® Tuy nhién, Ii do nay cé I8 khong
phai 1a 1i do mang tinh quyét dinh, boi néu
xem Xét toan bo khung phap luat cia Phap,
¢ thé thiy, qudc gia nay c6 céch tiép can
khit khe nhat déi véi ART. Phap chi cho
phép ART (ma chinh xac hon la IVF) véi
nhitng diéu kién vé cung nghiém ngat. Theo
ho, ART néi chung, chi duoc tao ra dé hd tro
cho cac cip doi khac gigi trong do tudi sinh
san.®® Pidu nay duoc thé hién r6 trong Luat
suc khoé céng cua Phap khi Luat nay yéu
cau nam nit déu phai con song, & do tudi
sinh san, phai déng y véi su thu tinh hoic
chuyén phdi; nhitng yéu té loai trir kha niang
ap dung ART bao gém céi chét cua mot
trong hai bén, li hén, li than, ngirng chung
séng nhu vo chdng, mot trong hai bén khong
dong y. Céc ca nhan khi 4p dung ART khéng
tuan tha cac diéu kién trén sé bi phat tién va
phat t0 t6i 5 nam. Cac quy dinh cam cia
Phap thiéu nhitng bang ching cu thé vé tac
dong tiéu cuc cua ki thuat va rd rang khdng
mang nhiéu gia tri vé mat y khoa ma chi la y
chi don 1¢ cua nha lam luat.

Khac véi quan diém hién nay cua phap
luat nude nay,nhan dinh ctia mét toa an Phap
trong vu viéc dau tién vé PMR la vu
Parpalaix®” 12 nguoi vo chinh 12 ngudi c6

(35). Solenn Sugier, Widow Challenges French Law
That Prohibits Using a Dead Man’s Sperm to Get Pregnant,
https://news.vice.com/article/widow-challenges-
french-law-that-prohibits-using-a-dead-mans-sperm-
to-get-pregnant>, truy cap 08/7/2018.

(36). Karéne Parizer-Krief, “Post mortem procreation
in French and British Law”, Culture and Research vol 5,
2016, 91 - 111, http://ejournals.lib.auth.gr/culres/ article/
view/4955, truy cap 10/4/20109.

(37). TGI Créteil, 1st August 1984, no 4225/84, Parpalaix
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kha nang tot nhét trong viéc giai thich y chi
ciia ngudi chong. Toa an cho phép nguyén
don duoc lay lai tinh tring va sir dung né.
Thuc té, phap luat Phap khéng thé cim
con nguoi tién hanh ART noi chung (va
PMR noi riéng). Nguoi ta ¢d thé “lach luat”
bing cach ra nuéc ngoai dé &p dung liéu
phép y khoa. Céch thirc nay dugc goi la “du
lich sinh san”. Piéu nay la dang quan ngai
boi cac quy dinh phap luat duong nhu da
khong con y nghia.®® Mot nghich Ii 13, khi
cam, viéc tién hanh PMR c6 thé bi lam dung
do thiéu céc thiét ché quan Ii va danh gia.
Khi d6, nha nudc khong thé kiém soat hay
han ché nhiing rai ro. Vi I& d6, nhitng quy
dinh nay da nhiéu lan bi phan doi va co rat
nhiéu d& xuét thay ddi da duoc dua ra.®®
Nhu vay, c6 thé thay, Phap thuc thi chinh
s4ch siét chat voi PMR nén nhitng diéu kién
vé PMR khong duoc dat ra. Tuy nhién, néu
dua trén phéan quyét caa vy Parpalaix thi mot
yéu té quan trong can dugc xem xét chinh 14
y chi ctia nguoi da chét (ngudi chdng). CO
thé thay, chinh sach cam rd rang s& tao ra
nhiing van dé nhét dinh. Khdng chi c6 Phap
gap phai lan séng yéu cau thay doi ma ca
buc,“? Y va nhitng quéc gia cAm PMR

c/CECOS: Gaz. Pal. 1984, 2, 560 (LESEC); JCP Gén.,
1984, 11, no 20321 (CORONE); RTD civ. 1984, p.
703 (REBULLIN-DEVICHI).

(38). Phap luat khong thé cdm &p dung ART & ngoai
bién giGi Phap, ciing khong thé cdm viéc cong nhan
qudc tich Phap cho nhimg dira tré duoc sinh ra. Khi
d0, phap luat lai tré thanh ganh nang va lam l&ng phi
thoi gian, cong sic, tién bac.

(39). Karene Parizer-Krief, tldd.

(40). Ulrich Gassner et al, Fortpflanzungsmedizingesetz,
Augsburg-Miinchner-Entwurf, Mohr Siebeck Tiibingen,
2013, p. 61.
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khac déu gap phai nhitng van d tuong tu.“?

DU rang, quan diém, chinh sach vé PMR cua
nhitng qudc gia nay khé ma thay ddi trong
mot sém mot chiéu nhung nhirng nghién cau
van tiép tuc duoc thuc hién nham cu thé hoa
quyén duoc ap dung PMR.

3.2. Hy Lap, Anh, Hoa Ky va huéng tiép
cdn cho phép véi nhitng diéu kién rang bugc

3.2.1. Phép luat cua Hy Lap

La nuéc theo hé thong phép luat luc dia,
quy dinh diéu chinh PMR cua Hy Lap chi
yéu nam trong Bo luat dan su (BLDS),“® cu
thé 1a tai Chuong 8. Trong d6, quy dinh vé
diéu kién tién hanh PMR duoc quy dinh chii
yéu ¢ Diéu 1457 va tat nhién n6 c6 mai lién
hé véi nhiing quy dinh khac. Quy dinh cua
Diéu 1457 thuc ra chi la truong hop ngoai 16
cho Piéu 1456; tiép do Dicu 1456 ciing la
ngoai 18 cua Piéu 1455. Vé ban chat quy
dinh tai Piéu 1455 rat chat ché va khong
kém phap luat Phap khi yéu cau chi duoc ap
dung ART dé diéu tri vo sinh hoic chi khi
néu viéc sinh san theo cach thong thuong co
thé s& tao nén nhitng hau qua khéng mong
muén; dong thoi chi hd trg nhitng nguoi
dang & trong d6 tudi sinh san. Diéu 1456 da

(41). Inhorn MC et al, Assisted reproductive technologies
and fertility “tourism”: examples from global Dubai
and the lvy League, Med Anthropol, 2012; 31:249-65;
(42). Riezzo, Irene et al, “Italian Law on Medically
Assisted Reproduction: Do Women’s Autonomy and
Health Matter?”, BMC Women's Health, 16(2016):44.
(43). Greek Law 3089 On Medically Assisted Human
Reproduction, December 23, 2002, Translated from
the Greek original by Youlika Kotsovolou Masry,
Ph.D., LL.B. C6 thé xem tai: https://www.academia.
edu/6918055/Greek_Law_3089 2002_On_Medically
_Assisted_ Human_Reproduction_text _of law_trnsl._
from_Greek_into_English, truy cap 10/4/2019.
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mé ra kha ning cho nhiing nguoi chua két
hon (chung séng nhu vo chdng) c6 thé ap
dung duoc ART néu ho ddng Y. Ho phai thé
hién sy dong y bang van ban va dem di cong
chung. Viéc ap dung ART s& bi dinh chi néu
mot bén chét. Nhu vy, theo Diéu 1456 thi
khéng thé ap dung PMR. Tiép do, Diéu 1457
tao ra kha nang cho viéc nay. Tuy nhién,
diéu kién cua Diéu 1457 Ia kha chat ché. N6
doi hoi viéc tién hanh PMR phai duoc su
phé chuan cua tod an dap ung du cac diéu
kién luat dinh, bao gom chéng, nguoi cling
chung séng vai nguoi phu nit bi bénh ¢ kha
ning vo sinh hodc dang bi nguy hiém dén
tinh mang, ¢6 sy cho phép cia ngudi nay vé
viéc 4p dung PMR (phai cu thé 1a PMR, sy
cu thé ndy lam cho cin cu tai Diéu 1457
khéc biét so véi Didu 1456) va phai duoc
tién hanh khdng sém hon 6 thang va khéng
muodn hon 2 nim sau céi chét cua ngudi do.
Nhitng quy dinh nay du van mang tinh
kiém soat nhung da hop li hon so véi viéc
cam hoan toan vi no rd rang 1a nham bao vé
trat tu, loi ich cua xa hoi nhu tranh viéc lam
dung hay dé viéc thira ké dién ra mot cach
sudn sé. Tuy vay, néu ngudi phu nir da thuc
hién PMR va sinh con thi du khdéng thoa
man nhitng diéu kién nay, phap luat Hy Lap
cling phai thira nhan quyén cuaa dua tré. Diéu
nay phan nao d6 thé hién sy nhan vin cua
phap luat va ciing 1a nd lyc dé bao dam
quyén con ngudi. Tuy vay, néu nhin mot
cach tiéu cuc thi nhitng diéu kién phic tap
dugc dit ra boi quy dinh phép luat c6 thé s&
khé ma dat dugc. Sy thira nhan khi d6 ¢ thé
bi xem nhu l& giai phap thu dong khi viéc

khong céng nhan nguon gdc dira tré cé thé
tao ra nhitng hé qua khéng mong muén.
Pong thoi, nd nhu mot tin hiéu cho phép
(tham chi khuyén khich) kha nang Ién 10t
thuc hién hoac tién hanh du lich sinh san.

3.2.2. Phap luat caa Anh

Anh di trai qua kha nhiéu lan thay doi,
diéu chinh phap luat lién quan dén PMR. Xu
huéng cua qudc gia nay 1a di tir huéng thu
hep sang mo rong (trai nguoc voi Bi,trudc
kia Bi khong c6 khung phép luat diéu chinh
ART, din dén su lam dung nhiing ki thuat
nay. Dang noi 1a lan séng nhimg nguosi VY,
Romania dén Bi dé du lich sinh san. Diéu nay
da dan dén sy thit chat hon quy dinh ¢ Bi).“¥
Luat dau tién caa Anh diéu chinh vé PMR c6
thé ké toi Dao luat vé thu tinh va phéi thai
nam 1990 (HFE Act).“® Pao luat nay thyc té
da c6 cai nhin mo hon so vdi nghién ciu
mang tinh khong khuyén khich PMR ciia bao
cao Warnock,“® tuy vay, quy dinh cua Dao
luat van rat han ché kha ning ap dung PMR.
Vu kién Diana Blood chinh 14 tién dé dé
HFE Act 1990 trg nén “mo” hon. Trong vu
nay, ba Blood di trich xuét tinh tring cua
chong minh dé thy tinh va gap phai su phan

(44). Pennings, Guido, “Belgian Law on Medically
Assisted Reproduction and the Disposition of Supernumerary
Embryos and Gametes”, European Journal of Health
Law, Vol. 14, No. 3. (2007), p. 251 — 260.

(45). Human Fertilisation and Embryology Act 1990
va phan sira d6i bo sung “Deceased Fathers” 2003 va
mot s6 thay ddi khac cd thé xem tai: https://www.
legislation.gov.uk/ukpga/1990/37/contents, truy cap
09/7/2018.

(46). A Question of Life - The Warnock Report on
Human Fertilisation and Embryology, London, Basil
Blackwell, 1985, p. 55, §10.9.
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d6i cua co quan c6 tham quyén (Human
Fertilisation and Embryology Authority) do
khong thoa man diéu kién vé sy dong V.
Phan quyét sau cling cua toa an la phan thing
thuoc vé ba Blood voi quyén mang tinh
tring sang nudc ngodi (Bi) dé thu tinh®" va
ba ta dd lan luot c6 hai con trai. Trong ban
&n, tham phan Woolf cho rang, tinh tring da
duogc bao quan trong mot truong hop Ié ra la
khong nén; sau khi phan quyét co hiéu luc s&
khong c6 bét ki viéc bao quan tinh tring ma
thiéu di su cho phép nao nira.“*®

Sau d6, HFE Act di c6 nhiing sta doi,
bd sung nam 2003“% cho phép PMR (va ca
viéc thiét 1ap quan hé) néu c6 su dong y cua
ngudi da khuat khi con séng va phién ban
nay c6 hiéu lyc hdi té (nghia 13 tir nam 1991
khi HFE Act 1990 c6 hiéu luc). Tuy nhién,
phién ban nam 2003 ciing c6 nhitng gidi han
nhat dinh nhu quy dinh viéc két hon 1a mot
diéu kién. Nhitng han ché nay da hoan toan
bi x04 bo trong Pao luat nam 2008.%% Pidu
kién duy nhét con lai chi 1a su dong ¥ dugc
thé hién bang vin ban. Bén canh do, trudc
khi luat nay c6 hiéu luc thi nhirng nhan dinh

(47). R v HFEA (1997) 2 A Il ER 687. D. Morgan, R.
Lee, “In the name of the father? Ex Parte Blood
Dealing with Novelty and Anomality,” Modern Law
Review, 1997, 60, p. 840 - 855.

(48). Karéne Parizer-Krief, tldd.

(49). Human Fertilisation and Embryology Act 2008
va nhiing phan sira doi bd sung c6 thé xem tai:
https://www.legislation.gov.uk/ukpga/2008/22/conten
ts, truy cap 09/7/2018.

(50). Human Fertilisation and Embryology Act 2008
va nhitng phan sira dbi bd sung cé thé xem tai:
https:/imww.legislation.gov.uk/ukpga/2008/22/contents,
truy cap 09/7/2018.
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trong phan quyét caa vu Diana Blood vé vén
dé bao quan tinh tring khi khéng cé sy déng
y ciing dd khong con dang dan. Trong vu L
v HFEA vao ndm 2008,°" tinh tring van
duogc thu gitr (bai mot phong kham) va bao
quan boi HFEA.

Tém lai, trong bdi canh phap luat hién
tai, phdp luat Anh co6 huéng tiép can kha
thoang song nhitng khoang tréng phap luat
trong mét chirng muc nao d6 van ton tai.

3.2.3. Phép luat cua Hoa Ky

Tai Hoa Ky, vé van dé PMR, mdi bang
c6 cach tiép can khac nhau, da dang tir viéc
cho phép dén cdm va duoc thé hién trong
nhiéu ngudn tir &n 1€, luat thanh van tham chi
la hoan toan khong c6 quy dinh. Do vay, &
day phap luat Hoa Ky nham dé chi mot sb
bang c6 quy dinh cho phép dugc cu thé dudi
dang nhitng cbng cu phéap luat. Phap luat
Hoa Ky ndi chung khéng “duong dau” truc
dién véi van dé diéu kién ap dung PMR ma
nam & viéc tinh trung c6 thé duogc thua ké
khéng va ai s& 1a ngudi thira ké va trong diéu
kién nao dua tré dugc husng di san? Diéu
nay la vi néu dta tré duoc tiéu bang cho
phép huong thira ké thi khong thé nao noi
rang tiéu bang tir chdi viéc 4p dung PMR,
tuy nhién trai lai, néu tiéu bang khong co
quy dinh hoac chi khong cho phép dua tré
huong di san thi vin dé khi do c6 18 s&
chuyén thanh viéc liéu ngudi me cua dira tré
¢ duogc thira ké tinh trang hay khong. Tinh
ké thira (dong thoi 1a diéu kién st dung)
duoc cua tinh tring duoc thé hién dau tién
trong vu Hecht v. The Superior Court of Los

(51). L v HFEA (2008) EWHC 2149 (Fam).
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Angeles county vao nam 1993. Trong vu
nay, William E. Kane trugc khi ty sat da dé
lai tinh tring dong lanh va mét van ban cho
phép nguoi tinh cua minh dugc so hiru tinh
trling va dé sinh con cua ho.®? Con cua Kane
da kién 1én toa an ¢ Los Angeles dé yéu cau
huy tinh tring va toa an nay di dong y; sau
d6 Hecht kién Ién toa an bang (California).
Toa an bang nay da huy bo phan quyét trude
do cua toa &n Los Angeles. Hién nay, tuy
ting bang ma viéc “cho phép PMR” c6 thé
can hodc khong can sy déng y bang vin ban
hoic khéng bang van ban, co di kém thoi
hiéu hoic khong.®®

DU rang khong co quy dinh théng nhat
va rd rang vé diéu kién tién hanh PMR trong
phép luat Hoa Ky, song cac co so y té luu
giit tinh tring ciing ty ¢ nhiing quy tic nhat
dinh dé kiém soat viéc ap dung PMR, dam
bao cAc gia tri vé dao duc cling nhu quyén
va loi ich ciia dira bé. "

3.3. Israel va huwéng tiép can me

Israel 12 quéc gia co hudng tiép can mo
nhat trong van dé vé PMR. Bén canh viéc
ghi nhan y chi cua nguoi gui tinh trung khi

(52). Ahluwalia, Usha, and Mala Arora, “Posthumous
Reproduction and its Legal Perspective”, International
Journal of Infertility and Fetal Medicine, 2 (1), 2011:
9-14.

(53). Katherine Dwyer, Inheritance Rights of
Posthumously Conceived Children in Other States,
Office of LEG. research, REP. 2012-R-0319 (2012).
C6 thé xem tai: https://www.cga.ct.gov/2012/rpt/ 2012
-R-0319.htm, truy cap 10/4/2019.

(54). Vi du, c6 thé xem huéng dan thyc hién PMR va
PMSR cua Weill Cornell Medicine (WCM) - don vi
nghién ctru y sinh thudc Khoa y cua Dai hoc Cornell
tai: https://urology.weillcornell.org/Postmortem-
Sperm-Retrieval, truy cap 14/3/2018.

tinh trung dwuoc bao quan, Israel con cho
phép du doan su dong ¥ trong truong hop
trich xuat tinh tring. Su dy doan nay duoc
tién hanh duy nhit boi tod &n nhung né
khong phai la két qua cua su ap dat y chi mot
cach chu quan vi I€ viéc du doan nay con
can ct trén nhiéu yéu t khac. Toa an cd thé
cho phép thu gir tinh triing dé dong lanh mot
cach rat dé dang (do dic tinh tn tai ngoai
mdi truong trong thoi gian ngan cua tinh
tring) thé nhung dé c6 thé “str dung” thi can
qua mot qua trinh danh gia hét sirc ki ludng.
Israel khong dit ra thoi gian cu thé dé co thé
tién hanh PMR (thoi gian chd nay c6 muc
dich nham han ché nhitng quyét dinh mang
tinh ndng voi, do cam xuc bat on...) nhu Hy
Lap hay mét sé bang cua Hoa Ky, ma viéc
han ché kha ning bi chi phdi béi cam xic
duoc tién hanh bai nhitng chuyén gia vé tam
li. Pay 1a mot cach tiép can kha thi vi. Bng
thoi, hiéu qua ma né mang lai ¢ thé cao
hon, rai ro ciing ¢6 thé dugc giam thiéu va
thoi gian cho doi (cta nguoi thuc sy can)
cling duoc giam di, giap cho cac hoat dong
x& hoi 6 thé dién ra ma khéng bi gian doan,
mac du, trong chung muc nao do, cach lam
nay co vé “dit do” hon (vi can thiét toi cac
hoat dong cua toa an, chuyén gia, tham chi la
sy danh gia vé mat xa hoi caa chinh quyén
trong mot sé truong hop nhit dinh). Ciing
gidng nhu da sd qubc gia, Israel van xac
dinh vo 1a chu thé can dugc xac dinh dau
tién va néu nguoi nay ton tai thi ngudi nay
c6 tham quyén duy nhat ddi véi tinh tring
(nghia 1a gdm ca viéc st dung), cha me cua
ngudi qua cd du van duoc thira ké tinh tring
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song lai khéng duoc st dung néu ngudi vo tir
chéi. Ciing giéng nhu Anh, MY, viéc ton tai
quan hé hon nhan khong phai 1a yéu t6 bat
budc. Tham chi Israel con mé hon khi chap
nhan ca sy déng y ngam dinh. Trong nhiing
truong hop nay can thiét cd sy dong y cua
nguoi phy nit (khéng nhat thiét phai 1a nguoi
yéu cua ngudi da khuat) va cha me ciia nguoi
qua c6.%® Viéc nay ciing do tod 4n xem xét,
quyét dinh va trong trudng hop gitra nguoi da
khuit va nguoi phu nir hoan toan khong c6
quan hé gi, viéc &p dung, theo tac gia co thé
dugc xem nhu 1a mét tng dung cta PMR va
mang thai ho hoac cho nhan tinh trung.

Tat nhién, véi tu cach 1a mot hé thdng
phép luat, Israel van c6 16 hong trong van dé
PMR nhung c6 thé thiy, nuéc nay da tién
hanh nhiéu cugc nghién ciu va toa an ciing
da ¢ kinh nghiém phan quyét vé van dé nay
va do nhu cau chung cua cong dong nén van
dé nay da dugc diéu chinh kha chit ché.

4. Mot s kién nghi cho phap luat
Viét Nam

C6 thé thay, véi ban chét 1a ART, van dé
PMR kho tranh khoi nhiing tranh luan nhat
dinh vé& mat dao duc, xa hoi do su khac biét
vé vin ho4, ton gi4o, nhan thuc, kéo theo 1a
su khac biét trong quy dinh phap luat gitra
cac qudc gia. Tuy vay, ngoai nhimg trudng
hop tiép can mot cach qua bao thu (cim
hoan toan) thi & cac hé théng phap luat khéc

(55). Schuz, Rhona, The Developing Right to
Parenthood in Israeli Law (January 10, 2013), The
International Survey of Family Law, 2013 Edition, p.
197 - 225, https://ssrn.com/abstract=2478344, truy
cap 09/7/2018.
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nhau, quy dinh vé PMR van chia sé nhiing
diém chung nhat dinh. Khong thé phu nhan
rang, con mot s (khong hé it) cac quéc gia
van cho phép PMR duéi hinh thiac b ngé
nhung Vviéc bo ngo khdng phai la phuong an
t6t. Mot khung phap luat rat can duoc dit ra
khéng phai 1a dé khuyén khich ap dung
PMR, ma d dinh huéng ap dung né hop 1i
va tranh su lam dung. Trong bdi canh cua
Viét Nam, PMR khong han la mot diéu sai
trai. Viéc c6 con chau, truyén thira nhiing gia
tri gia dinh, tho ty, huong hoa la nhiing nét
lau doi cua dan toc. Ngoai ra, PMR chinh la
cach thie dé thuc hién wdc mo cua nhing
cap “vo chong” gap bat hanh. Diéu can thiét
va quan trong la phai giam thiéu dugc nhiing
rai ro va dam bao cho dtra tré sinh ra duoc
huong ddy du nhitng quyén lgi chinh déng.
Pé thyc hién duoc diéu nay, phap luat Viét
Nam can dugc hoan thién theo cac dinh
hudng sau:

Thit nhat, cac huéng dan, giai thich tur
Bo y té can phai dugc tap hop trong cac vin
ban quy pham phép luat chi khéng chi la
nhirng giai phadp mang tinh ca biét, khong
chinh thic dudi dang cong van. Piéu nay
Xuat phat tir hai Ii do, dau tién l1a bai tinh
phtic tap nén van dé can nhan duoc su danh
gia, dong thuan tir cong dong, tao co hdi cho
viéc nhan thirc, van dung, giai thich dé dam
bao quyén loi cua tiing ca nhan trong cong
dong; tiép do 1a dam bao tinh dan chu, phép
quyén trong hé théng phap luat, tao co hoi
cho viéc tiép can cac quy dinh mot cach binh
dang va thuc thi cac quy dinh mot céch
thdng nhét.
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Thez hai, khong nén xac dinh cac quan hé
duogc xac 1ap bai PMR la quan hé ngoai hon
nhan va gia dinh ma nén xem n6 la mét quan
hé it nhat phai c6 lién quan ti hén nhan va
gia dinh.

Thur ba, nén danh gia lai tinh tai san cua
tinh tring. Du khéng dong tinh véi phuong
phép giai thich cua Bo y té, ching toi dong
tinh vai giai phap rang c6 thé xem tinh tring
la tai san nhung can nhan manh day 1a loai
tai san dac biét, ma theo d6 diéu kién xac 1ap
s& hitu, chuyén giao, sir dung sé& phai chiu
nhitng han ché nhat dinh nhu viéc cim mua
ban tinh tring, cAm ngudi thir ba sir dung,
chiém doat trai phép tinh tring. Viéc trich
Xuat, bao quan, tham chi I1a st dung tinh
trung phai tuén tha cac van ban phap luat va
cac quy chuan trong y khoa.

Thet tue, can ghi nhan gia tri phép 1i cua di
chuic sinh hoc®® - viac thé hién y chi cua cua
ngudi da chét, nham xéc dinh va ton trong y
chi ctia ngudi nay. Di chic nay c6 thé ton tai
trong hop dong dan su duogc giao két véi co
s y té hodc dugc xac lap vé sau bang vin
ban. Tuy nhién, nd ciing c6 thé dugc mo
rong duéi hinh thic di chdc sinh hoc bang
loi n6i (néu thoa man quy dinh caa BLDS).

Thiz nam, can luu y tach bach van dé
trich xuat, cho bao quan, tiép tuc bao quan,
cho phép lay ra khoi co so luu giir va cho
phép sir dung tinh tring. Mdi thao tac phai
theo nhitng thu tuc xac dinh va phéan biét ré

(56). L.Rosenblum, The Biological Will™ - a new
paradigm in ART, 17TH World Congress On
Controversies In Obstetrics, Gynecology & Infertility
(COGI), November 8-11, 2012 Lisbon, Portugal.

rang cac thao tac véi nhau. Viéc trich xuat
c6 thé duoc tién hanh vai tha tuc nhanh gon,
don gian song viéc cho phép st dung tinh
tring can phai theo nhitng thu tuc can trong.
Can xéac dinh cac diéu kién ¢¢ PMR. Hién
tai, theo thong tin cua Bo y t&®” chi cé
ngudi Vo mai duoc sir dung tinh trung cua
chong minh. Pay 1a diém tuong ddi tién bo
thé hién nd lec cua Bo y té trong viéc xac
dinh chii thé c6 quyén nay nhung thiét nghi,
cling ¢6 thé nhin nhan van dé nay thoang
hon & chd, ngoai truong hop vo chong hop
phép tic 1a c6 dang ki két hon thi co thé cho
phép ca nguoi két hon qua cac nghi thirc vé
hon nhan (I& cudi) hay tham chi la clng
chung séng nhu vo chdng tién hanh PMR
trong gioi han la nguoi nay phai duoc su
thdng nhéat cua cha me nguoi da chét. Viéc
ap dung PMR ciing can thiét duoc an dinh
thoi hiéu, ma theo kinh nghiém mot s nudc
la khéng sém hon 6 thdng va mudn hon 2
nam hozc can thiét phai dap ung nhiing yéu
cau nhét dinh nhu tam, sinh Ii, sic khog, yéu
t6 nhan than dugc danh giad boi cac béac si,
bac si tam i va su phdi hop cua co quan
hanh chinh ¢ dia phuong. Dua trén cac danh
gia, phén tich ma toa an s€ xem xét viéc cho
phép PMR. Pay 1a nhitng yéu té quan trong
dé can bang cac khia canh khac nhau cua
téng hoa nhan quyén

(57). Cong vin cua By y té s6 7531/BYT-BM-TE vé
viéc st dung tinh tring cia ngudi chong da mat dé
thu tinh trong 6ng nghiép. Xem thém: https:/tuoi
tre.vn/vu-xin-thua-ke-tinh-trung-bo-y-te-khang-dinh-

phai-tuan-theo-luat-20181226185401836.htm,  truy
cap 05/01/2019.
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Thur sau, ghi nhan daa tré duogc sinh ra la
con chung ctia ngudi Vo V6i ngudi chong da mat.

Thit bdy, bao dam quyén huong di san
cua dua tré duoc sinh ra bing ki thuat PMR
thdng qua cac quy dinh hién c6 cia BLDS
nhu han ché phan chia di san hay hoan tra
giatri...

Thet tam, can xac dinh co quan giai quyét
cac tranh chap, yéu cau phat sinh tir IVF 1a
toa an./.
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