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QUY CHE PHAP Li QUAN TR CONG TI CO PHAN TAI VUONG QUOC ANH,
CONG HOA LIEN BANG BUC VA KINH NGHIEM CHO VIET NAM”

TRUONG QUANG ANH *

Tom tat: Cac mo hinh qudn tri cong ti ngay cang dwoc phdn tich ciing nhuw xem xét ki lwong do su
troi ddy cua toan cau hoa trén thi rrirong quac té. Hién nay c6 hai hinh thizc qudn tri cong ti chinh la
quan trj don cap va quan tri nhi cap. Trong khu viee chdu Au, Vieong quéc Anh 1a quéc gia tiéu biéu
cho hé thong qudn tri don cdp, trong dé c6 cac gidm doc diéu hanh va cdc gidm doc khéng diéu hanh;
Céng hoa Lién bang Puc lgi &p dung hinh thic quan tri nhj cdp Véi si tach bach rd rang giiza ban
quan tri va ban kiém soat. Trong khi co ché quan tri don cdp cia Vieong quoc Anh dwoc biét dén nhuw
1& si phan &nh cua cac chudn muc tan tuw do, wu tién quyén loi cia c6 dong va thi triong tir do theo
chui nghia tw ban thi Céng hoa Lién bang Pirc lgi c6 cach tiép can khéc, chi yéu huong téi quyen loi
cua cac bén lién quan va chu nghia quan li.

Bai viét phan tich nhitng dac tinh cua hé théng qudn tri don cdp va nhj cdp trong quy ché phap li
quan tri cong ti cé phan tai Vieong quéc Anh va Céng hoa Lién bang Birc, 1am rd nhitng wu diém, han
ché cua ching; dwa ra bai hoc kinh nghiém cho qudan tri cong ti tai Viét Nam.

Tur khod: Quan tri; c¢ong ti cé phan; kinh nghiém

Nhdn bai: 26/12/2018 Hoan thanh bién tap: 12/4/2019 Duyét dang: 20/4/2019
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AND THE FEDERAL REPUBLIC OF GERMANY AND EXPERIENCE FOR VIETNAM

Abstract: Due to the rise of globalisation in world markets, corporate governance models have
been more and more carefully examined. There currently exist the two dominant types of corporate
governance which are the one-tier board and the two-tier board. Within Europe, the United Kingdom
is a prominent country for the one-tier board system, consisting of executive and non-executive
directors; on the other hand, Germany adopts the two-tier board system in which there is a clear
separation between the management board and the supervisory board. While the one-tier board
structure in the UK is largely known as the reflection of neo-liberal norms of shareholder primacy and
free market capitalism, Germany takes a different approach with its two-tier board structure primarily
emphasising the stakeholder’s rights and managerialism. This paper analyses the main features of the
one-tier board system and the two-tier board system under the legal regulations of corporate
governance in the UK and Germany, highlights the advantages and the asdisadvantages of each
system and draws lessons learnt for corporate governance in Vietnam.

Keywords: Governance; corporation; experience
Received: Dec 26", 2018; Editing completed: Apr 12", 2019; Accepted for publication: Apr 20", 2019.

* Giang vién, Truong Pai hoc Luat Ha Ngi, Nghién ciu sinh tai Truong Pai hec téng hep Goethe - Franfurk
am Main, Cong hoa Lién bang Piic, e-mail: qatruong@hlu.edu.vn

(1). Nghién ctru nay duoc thuc hién trong khudn khd dé tai khoa hoc cép co sé: “Nghién ctru so sanh quy ché
phép Ii cia cong ti co phan tai mot s6 qudc gia”, Trudng Pai hoc Luat Ha Noi, 2018.



TAP CHIi LUAT HOC SO 2/2019

NGHIEN CUU - TRAO POI

1. Khai niém quan tri cong ti

Trén thé gisi hién nay co rat nhiéu cach
dinh nghia khac nhau vé& quan tri cong ti.
Cac hoc gia, cac nha kinh té hoc va cac nha
khoa hoc xa hoi c6 hudng tiép can kha rong
d6i véi thuat ngir nay, md ta nd nhu 1a «...
cac to chirc cO dnh hwong téi cach thic
phan bé nguon luc va lpi nhudgn cia cong
ti”.® Trong khi d6, cac chuyén gia phap i,
cac nha hoach dinh chinh sach va cac nha
quan tri doanh nghiép thudng c6 hudng tiép
can hep hon khi xac dinh quan tri cong ti la
hé thdng cac t6 chuc va quy tic quyét dinh
viéc kiém soat va phwong huéng phat trién
ctia cong ti va thé hien mdi lién hé giira cac
bén lién quan chinh cua cong ti.®

Céc t6 chirc qudc té ciing dua ra cac dinh
nghia cho thuat ngit ndy, trong d6 c6 thé ké
t6i dinh nghia vé quan tri cong ti dugc dua
ra boi To chirc hop tac va phat trién kinh té
(OCED) - dinh nghia dugc cho la thiét lap
nhiing tiéu chuan dau tién cua quan tri cong
ti duoc cdng nhan qudc té: « ... két cau cua
cac moi quan hé ciing nhir cac trach nhiém
twong 1eng trong nhém cot 18i cia cong ti bao
gom Cac c6 dong, thanh vién héi dong quan
tri va cdc giam doc dwoc thiét ké dé thic day
kha ndng canh tranh can thiét nham dat dwoc
cac muc tiéu chinh cua cong ti”.®

(2). Mary O’Sullivan, “Corporate Governance and
Globalization”, The ANNALS of the American
Academy of Political and Social Science 570, no. 1
(July 2000): 72.

(3). Jeswald W. Salacuse, “Corporate Governance in
the New Century”, The Company Lawyer 25, no. 3
(2004): 69 - 83.

(4). Jill Solomon, Corporate Governance and
Accountability, Wiley, John & Sons, Incorporated,
2010, 199.
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Tém lai, du co6 nhiéu cach hiéu khac
nhau nhung phan 16n cac khéi niém déu thé
hién quan tri cong ti c6 lién quan téi ca su
kiém soat bén trong ciing nhu bén ngoai cua
cong ti. Theo Uy ban chau Au (European
Commission) thi “Quadn trj cdng ti dwroc hiéu
mét cach truyén thong nhw la mét hé théng
gilp cac cdng ti dieu hanh va chi dao ciing
nhur cdac moi lién hé giika nguwoi quan li, ban
qudan tri, cAc cé ddéng va cac bén ¢ quyen
loi lién quan cia cong ti”.®

Hién nay c6 hai hinh thac quan tri cong
ti chinh d6 1a quan tri don cdp (one-tier
board) va quan tri nhi cip (two-tier board).
Trong khi Hoa Ky, Anh la nhitng quéc gia
tiéu biéu ap dung hinh thicc quan tri don cap
- m6 hinh quan tri lay c6 dong lam trung tim
thi CHLB Duc lai 4p dung co ché quan tri
nhi cap - md hinh quan tri c¢6 sy tach biét rd
rang giita chirc nang giam sat va diéu hanh,
huéng téi quyén lgi cua tat cac bén lién
quan. M& hinh quan tri nhi cap nay ciing
duoc &p dung tai mot s6 quéc gia chau Au
khac nhu Thuy S§, Ao, Phan Lan va Pan
Mach...® Mot sb quéc gia chau Au khéc
nhu Phap, Bi, Ha Lan, B6 Dao Nha va Tay
Ban Nha lai cho phép doanh nghiép duoc lua
chon gitra mot trong hai loai hinh quan tri
nay.("” Phép luat Lién minh chau Au (EU) c6

(5). European Commission, Green Paper: The EU
corporate  governance  framework, retrieved
from:http://ec.europa.eu/internal_market/company/do
cs/modern/com2011-164_en.pdf.

(6). Klaus J Hopt and et al., Comparative Corporate
Governance: The State of the Art and Emerging
Research, OUP, Oxford, 1998, 227 - 228.

(7). Carsten Berrar, Die Entwicklung der Corporate
Governance in Deutschland im internationalen
Vergleich, Nomos Verlagsgesellschaft, Baden-Baden,
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huéng tiép can véi van dé nay kha mao khi
ho cho phép cong ti ciia chau Au cd thé lya
chon md hinh quan tri bao gém co quan
giam sat va co quan quan li (quan tri nhi
cap) hogc md hinh quan tri don cap.®

2. Quy ché phap Iy quan trj céng ti co
phan tai Vwong quéc Anh

2.1. Quan tri don cdp tai Vieong quoc Anh

Quan tri cong ti & Vwong quéc Anh
(Anh) kha dic trung va khac biét so véi hau
hét cac qudc gia khac khi van dé phan chia
quyén luc gitra hoi ddng quan tri va cac cb
d6ng khong phai 1a ddi twong diéu chinh cua
phap luat ma 1a van dé riéng cua cac cong
ti.®) Pidu d6 ddng nghia véi viéc cac thanh
vién cua cong ti c6 quyén tu sap xép, diéu
chinh céng ti theo mong mudn cua ho va cé
thé lya chon bat ki két cau cdng ti nao ma ho
cho rang phu hop.

Luat cong ti cua Anh chi quy dinh cong
ti phai co tir mot giam ddc tré 18n ma khong
dwa ra cac quy dinh qua cu thé vé trach
nhiém cua giam ddc ciing nhu khdng c6 cac
quy dinh vé ban quan tri va thanh phan cia
ban quan tri. Vi vay, trén |i thuyét, cac cong
ti cia Anh c6 thé tu do lra chon mét trong
hai hinh thic quan tri don cdp hoic nhi
cap.“% Tuy nhién vao thoi diém cudi thé ki

2001, 36 - 41.

(8). Piéu 38 Quy ché Hoi dong chau Au sb
2157/2001 ngay 08/10/2001 vé phép luat cong ti cua
chau Au. (Council regulation No. 2157/2001 on the
Statute for a European company).

(9). Williem J.L. Calkoen, “The One-Tier Board in
the Changing and Converging World of Corporate
Governance: A comparative study of boards in the
UK, the US and Netherlands”, (2012): 63.

(10). Adrian Cadbury,Corporate Governance and
Chairmanship: A Personal View, Oxford University
Press, 2002, 71.

20 hé thdng quan tri nhi cap cua Buc vé co
ban khéng giy duoc 4n tuong tot khi nén
kinh té Btrc vao nhimg nam 1980 1a khong
thuc sy manh mé, ciing nhu c6 rat nhiéu vi
du vé viéc tong giam ddc diéu hanh cua Duc
né tranh trong viéc cung cap thong tin va cd
lap cac thanh vién ban kiém soat. ™V

Trong nhitng nam 1990, Uy ban vé cac
van dé tai chinh caa quan tri céng ti (The
Committee on the Financial Aspects of
Corporate Governance - Cadbury Committee)
da tim ra cach kiém ché quyén luc cua tong
giam dbc diéu hanh théng qua viéc tao ra su
can bang trong ban quan tri bang cach dam
bao riang hoi dong quan tri trong cac cong ti
phai bao gom phan I6n 1a cac giam déc
khong diéu hanh.*? Quyét dinh nay ddng
nghia vai viéc cac cong ti tai Anh sé quan tri
cong ti theo co ché quan tri don cap.

2.2. Nguon lugt diéu chinh qudn tri cong
ti ¢6 phan tai Vieong quac Anh

Hudng tiép can cua Anh d6i vai phap luat
quan tri cong ti la rit mo khi cha yéu dya trén
nén tang l1a nhiing quy tic ang xar mang tinh
chat tw nguyén.“® Pang cha ¥ 1a sy phan chia
quyén luc trong van dé dua ra quyét dinh giita
cd dong va cac giam déc 1a do cac cong ti tu
diéu chinh dya trén diéu 1& cua cong .0
Nhirng tiéu chuin co ban va quan trong ddi
VGi cong ti ¢o phan s& duoc husng din va

(11). Williem J.L. Calkoen, tldd.

(12). Davies, tldd, 403.

(13). Tekin N., “The notion of corporate governance
and comparison of the US, UK and German corporate
governance models,” Lawd&Justice Review, no.l
(2014): 250.

(14). Andreas M. Fleckner and Klaus J.Hopt,
Comparative Corporate Governance: A Functional
and International Analysis, Cambridge: Cambridge
University Press, 2013, 919.
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quy dinh trong B6 quy tic quan tri cong ti
nam 2018 va Luat céng ti nam 2006.

2.2.1. Bo quy tic quan tri céng ti (The
UK Corporate Governance Code - UK CGC)

Nguén quy dinh chinh vé van dé quan tri
cdng ti tai Anh 12 Bo quy tic quan trj cong ti
dugc ban hanh bai Uy ban béo céo tai chinh
cua Anh (Financial Reporting Council - FRC).
Ban mai nhat caa Bo quy tic nay duoc ban
hanh ngay 16 thang 7 nam 2018, ciing véi
huéng dan chi tiét giup cac cong ti co thé
thue hanh cac quy dinh trong quy tic quan
tri mot cach dé dang hon. Muc dich cua Bo
quy tic quan trj cdng ti 1a dua ra nhitng chuan
muc quan tri cong ti cao hon, nang cao tinh
minh bach va r6 rang trong kinh doanh, nho
d6 thu hat nguon dau tu nudc ngoai dé dem
lai ngudn loi cho nén kinh té Anh.

Cac noi dung yéu cau cua Bo quy tic
duoc chia thanh hai cip do: cap d6 cao gom
18 nguyén tic (tr A - R); cip do thap gom
41 quy dinh cu thé va duoc chia thanh 5
phan. Viéc thyc hién cac yéu cau cua Bo quy
tic ndy vé co ban la ty nguyén va dua trén
nén tang “tuan tha hoic giai trinh” (Comply
or explain).*®

Theo thong ké thi toi nim 2018 co toi
72% trong tong s6 350 cdng ti duoc niém yét

(15). Chinh thirc dugc ap dung véi céc cong ti niém
yét tir ngay 01/01/2019.

(16). Nguyén tac “tuan thu hoac giai trinh” (Comply
or Explain) la nguyén tic dwoc s dung tai mot sb
qudc gia nhu Anh, Ptrc, Ha Lan trong linh vuc quan
tri cdng ti va gidm sat tai chinh. Thay vao viéc dua ra
cac quy dinh phap luat bit budc thi hanh, nhiing co
quan gidm sat caa chinh pha (Uy ban bao cao tai
chinh cua Anh — Financial Reporting Council) soan
thao mot bo quy tic ma céc cong ti niém yét cd thé
tuan tha hodc giai trinh mot cach cong khai Ii do
trong truong hop ho khong tuén thu.
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c6 vbn diéu 1& 16n nhit caa Anh (FTS 350)
dugc bdo cédo tuan thu hoan toan cac quy
dinh cua Bo quy tic quan tri cdng ti nim
20167 (do Bo quy tic quan tri cong ti nim
2018 chua c6 hiéu luc ap dung).

2.2.2. Luat cong ti nam 2006 (The
Companies Act 2006)

Luat c6ng ti nam 2006 cung cap cac quy
dinh phap Ii giai quyét cac van dé cu thé lién
quan t6i quyén lgi cua c6 dong trong dai hoi
co dong va trach nhiém cia giam ddc.

Cac quy dinh trong Luat cong ti nam
2006 mang gia tri bat budc thi hanh (trur
truong hop duoc quy dinh khac trong Luat
nay), vi vay khong thé bi loai bo hoic thay
doi, ké ca trong truong hop duoc su dong
thuan cua tit ca cd dong trong cong ti.*®

2.3. Méi quan hé quan tri giira héi dong
quan trj va cac cé dong

2.3.1. Hoi dong quan tri

a. CAu tr(c, thanh phan, tinh doc lap

Vé mat |i thuyét, cdu tric va thanh phan
cua hoi dong quan tri trong cong ti co phan
tai Anh Ia vin dé dugc quyét dinh bai chinh
cac cong ti thdng qua cac quyét dinh riéng
ctia minh. Luat cdng ti Anh khong dua ra bat
Ki quy dinh cu thé nao lién quan tsi cau tric
cta hoi dong quan tri ciing nhu quyén han,
nhiém vu cu thé cho tung loai giam déc
trong cong ti ¢6 phan. Tuy nhién, tir nhitng
quy dinh trong B6 quy tic quan tri cong ti co
thé thdy hinh thiic quan tri don cp 1a hinh

(17). Simon Lowe, Corporate Governance Review 2018.
Retrieved from: https://www.grantthornton.co.uk/
insights/corporate-governance-review-2018/

(18). Andreas Fleckner, Klaus Hopt, Comparative
Corporate Governance: A Functional and International
Analysis, New York: Cambridge University Press,
2013, 919.


https://www.grantthornton.co.uk/insights/corporate-governance-review-2018/
https://www.grantthornton.co.uk/insights/corporate-governance-review-2018/

TAP CHIi LUAT HOC SO 2/2019

NGHIEN CUU - TRAO POI

thirc quan tri kha thi duy nhat cho cac cong ti
cophan tai Anh.

Mang nhiéu nét twong ddng véi My, hoi
ddng quan tri caa cac cong ti o phan & Anh
bao gom céc giam dbc diéu hanh va cac giam
déc khong diéu hanh véi nhiém vu chung
quan trong nhat 1a bao dam quyén loi cho cb
dong.™ Tuy nhién, khong giéng vai M, su
can bang vé quyén luc gitra cac giam doc
diéu hanh va khong diéu hanh 1a dua trén tap
quan va thuc tién ap dung cua ting cong ti
cht khdng phai theo quy dinh cuia phép luat.®”

Bo quy tic quan tri cdng ti nim 2018
quy dinh hoi ddng quan trj trong cac cong ti
c6 niém yét can c6 tdi thiéu mot noa sb
luong thanh vién, khong ké chu tich, 1a cac
giam dbc khong diéu hanh. Thong thuong
hoi dong quan tri trong cong ti ¢6 phan tai
Anh bao gom tir 2 téi 4 giam dbc diéu hanh,
mot chu tich va tir 5 téi 7 giam ddc bén
ngoai (giam déc khong diéu hanh).® Vi
viéc khéng c6 ban giam sat phu trach hoat
dong giam sét cac quyét dinh cua cong ti, vai
tro tach biét cua chu tich va sb lugng vuot
troi cua cac giam doc khong diéu hanh doc
lap 1a nhitng yéu té quan trong gilp hoi dong
quan tri trong cac cong ti co phan tai Anh dat
dugc sy can bang trong viéc dua ra céc
quyét dinh cua minh.“? Bé bao dam tinh
doc lap caa cac giam dbe khong diéu hanh,
B6 quy tic quan tri cong ti nam 2018 dua ra

(19). Tekin N., tldd, 249.

(20). Nordberg Donald, Corporate Governance: Principles
and Issues, SAGE Publications Ltd, 2011, 81.

(21). J.P. Charkham, Keeping Better Company: Corporate
Governance Ten Years on, Oxford University Press,
2005, 315, 317.

(22). Christine A. Mallin, Corporate Governance,
Oxford: Oxford University Press, 2004, 102.

mdt danh sach khong ddy du cac yéu tb ma
hoi ddng quan tri can xac dinh trong ban béo
cao thuong nién caa minh. Sy doc lap cling
1a y8u cau co ban va quan trong nhat di voi
thanh phan caa cac phong ban quan trong
trong cong ti nhu Uy ban luong thuong
(remuneration committee), Uy ban tién cu
(nomination committee), Uy ban kiém toan
(audit committee). Cu thé, trong khi da sb
cac thanh vién caa Uy ban tién ctr nén 1a céc
giam d6c khong diéu hanh doc lap, toan bo
cac thanh vién trong Uy ban luong thudng
va Uy ban kiém toan bat budc phai la cac
giam d6c khong diéu hanh doc lap.

b. Vai tro, chirc nang

Hoi dong quan tri c6 trach nhiém dé ra
muc tiéu hoat dong cua cong ti va dua ra
chién luoc, ké hoach, chinh sach dé dat dugc
cac muc tiéu do.?

- Su phan chia trong trach nhiém lanh dao

Nham tranh quyén lyc thng tri cia mot
ca nhan hoac mot nhom nguoi trong hoi
ddng quan tri, chirc nang, nhiém vu cia chu
tich (Chair) va tong giam ddc diéu hanh
(CEO) duoc tach biét r rang, dong thoi mot
ca nhan khéng thé dong thai gitr ca hai chic
vu hay trong cung thoi diém va tong giam
dbc diéu hanh khéng thé tra thanh chu tich
cua cong ti d6 ké ca trong truong hop nhiém
ki da két thic, trir truong hop duoc su dong
thuan cua da sé co dong.

- Giam d6c¢ diéu hanh va giam déc khong
diéu hanh

Khéc véi hinh thiac quan tri nhi cip -
hinh thirc quan tri ma vai trd quan If va kiém
soat (giam sat) dugc tach biét rd rang cho cac
chtrc danh khac nhau, hinh thirc quan tri don

(23). Christine A. Mallin, sdd, 96.
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cap & Anh khong c6 quy dinh rd rang, cu thé
vé vai trd cua 2 chic danh nay. Vi thé nhin
chung khéng cé su phan biét rd rang vé chirc
nang, vai trd cia giam déc diéu hanh va giam
d6c khong diéu hanh trong quan tri cong ti tai
Anh.?¥ Tuy nhién, dwva vao cac quy dinh
trong Bo quy tic quan tri ¢ong ti ciing nhu
thuc tién hoat dong, cd thé phan biét chic
nang, vai tro cua hai chic danh nay nhu sau:

- Cac giam doc khong diéu hanh duoc
coi nhu 1a thanh vién cta hoi dong quan tri
hon 14 nhan vién cta cdng ti va vi thé vai tro
cua ho ciing sé lién quan t4i cac hoat dong
quan licdng ti.?® Mét trong nhitng nhiém vu
quan trong nhat cua cac giam ddc khong
diéu hanh 13 quan sat, danh gia hiéu qua hoat
dong quan li cua cong ti, cling nhu hiéu qua
trong cong viéc cua cac giam dbc diéu hanh,
sau d6 s& c6 trach nhiém béo cdo cac van dé
nay vai cha tich thdng qua cac cuoc hop cua
hoi dong quan tri (khong c6 su ¢ mat cua
cac giam dbc diéu hanh). Vi thé, co thé nai,
cac giam dbc khong didu hanh co vai trd
quan trong trong viéc bd nhiém hoic béi
nhiém cac giam ddc diéu hanh. Ngoai ra, cic
giam doc khong diéu hanh con cé thé déng
g6p y kién trong hoat dong xay dung chién
lugc hoat dong cua cdng ti, vi vay co y kién
cho riang hoat dong kiém soat co xu hudng
tré thanh nhiém vu quan trong nhat caa cac
giam déc khong diéu hanh.®®

- Vé chue nang cua cac giam dbe diéu hanh,
rd rang 1a ngay ca trong truong hop quyén luc
quan 1i duoc trao cho hoi dong quan tri (boi
diéu 1& cong ti) thi hoat dong kinh doanh
hang ngay cua cong ti cling s€ dugc quan li

(24). Carsten M. Jungmann, 437.
(25). Carsten M. Jungmann, 436.
(26). Jungmann, tldd, 436.
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bai cac cd nhan, chir khéng phai boi toan bo
hoi dong quan tri. Vi vy, hau nhu tit ca cac
cong viéc lién quan téi diéu hanh hoat dong
kinh doanh cua cong ti thuong duoc diéu
hanh boi giam déc cap cao.?” Trong moi
trrong hop, tham gia vao cac hoat dong
quan li hang ngay cua cong ti la chic nang
clia cac giam dbc diéu hanh chir khong phai
1a cac giam dbc khong diéu hanh.

2.3.2. C6 dong

Vé mat Ii thuyét, cac co dong co thé thuc
thi quyén kiém soat cua minh trong quan tri
cong ti c6 phan théng qua bén phuong thic:
bau cac ca nhan ma ho cho riang phi hop 1am
giam ddc; bai nhiém cac vi tri giam doc ma
ho khéng hai 1ong; bao dam céc thong tin ho
nhan dugc tir cac giam doc 1a day du va
chinh xac; la thong qua cac nghi quyét tai
dai hoi c6 dong dé dat duoc két qua vé quan
tri cdng ti ma ho mong muén.®®

So Véi cac qubc gia ciing ap dung hinh
thirc quan tri don cdp, Anh thudng duoc
nhin nhan nhu mot trong cac quéc gia ma
quyén loi caa cb dong trong cong ti ¢ phan
dugc bao vé manh mé nhit.®® Dai hoi cd
déng 1a noi chu yéu dé cac ¢ dong thyc thi
quyén loi cia minh ddi véi viéc dua ra céac
quyét dinh caa cong ti. Trong su kién nay,
hoi dong quan tri s& phai bdo cdo két qua
hoat dong cua cong ti trong nam tai chinh
via qua, sau do la phién thao luan va bo

(27). Brian R. Cheffins, Company law: Theory,
Structure and Operation, Oxford: Clarendon Press,
1997, 603 - 604.

(28). Stephen Bloomfield, Theory and Practice of
Corporate Governance - An Integrated Approach,
Cambridge: Cambridge University Press, 2013, 41 - 42.

(29). Fleckner et al., Comparative Corporate Governance:
A Functional and International Analysis, 925.
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phiéu ddi vai cac van dé duoc dua ra dé trén
co s& do soan thao nghi quyét cho cudc
hop.®? Tit ca cac cd dong déu cé quyén
tham gia va bo phiéu cho céc nghi quyét
dugc dua ra trong cudc hop.

Tat ca cac thanh vién trong hoi dong
quan tri (vi du nhu cac giam ddc diéu hanh)
cling nhu cac giam doc khong diéu hanh déu
duoc biu bai cac ¢b dong.®Y Pdng thoi, cac
co dong ciing c6 quyén bai nhiém mot hoic
tat ca cac giac doc tai bat ki thoi diém nao
thong qua nghi quyét tai dai hoi co dong.

2.4. Su tham gia cua nguoi lao dong trong
quan tri cbng ti

Khéc véi hinh thae quan tri nhi cap, hinh
thuc ma vai tro cua nguoi lao dong trong
quan tri cong ti 1a rit rd rang thong qua co
ché dong quyét, vai tro cua nguoi lao dong
trong quan tri cong ti tai Anh Ia rat han ché.
Tuy nhién, Piéu 172 Luat cong ti nam 2006
ciing dua ra nhimg quy dinh gian tiép lién
quan t&i sy tham gia cta nguoi lao dong
trong cong ti khi dua ra trach nhiém cua gidm
déc 1a phai thuc hién nhiém vu caa minh véi
tinh than trach nhiém cao dé gitp cong ti phat
trién va mang lai loi ich cho cac thanh vién.
Dé lam dugc viée d6, giam d6c can chd y toi
cac yéu té nhu: két qua lau dai caa cac quyét
dinh; quyén loi cia nguoi lao dong trong
cong ti; su can thiét caa viéc nang cao quan
hé kinh doanh véi cac nha cung cap, khéach
hang; tac dong cua céc hoat dong cua cong ti
t6i cong dong va méi truong;... Theo do, co
thé thay, cac giam ddc trude khi dua ra bat ki
quyét dinh nao déu can phai quan tam tgi
trach nhiém x& hoi cua cong ti va quyén loi

(30). Fleckner et al., sdd, 926.
(31). Jungmann, tldd, 435.

ctia ngudi lao dong trong cong ti. Dicu 172 13
quy dinh phép 1i dau tién tai Anh truc tiép dé
cap quyén loi cua ngudi lao dong nhur 13 mot
mdi quan tam bat budc ddi véi cac giam doc
va duong nhu quy dinh ndy mudn xoé bo
thanh kién phé bién tir trugc téi nay vé cac
giam dbc cong ti & Anh 1a cac giam déc cong
ti & Anh khi quan Ii hoat dong kinh doanh cua
cong ti chi quan tim dén viéc ngay 1ap tac toi
da hoa loi nhuan cho céc c¢b dong.®?

3. Quy ché phap li quan tri céng ti cé
phan tai Céng hoa Lién bang Pic

3.1. Hé théng qudn tri nhi cdp bdt bugc
tai Cong hoa Lién bang Durc

buc ap dung mo hinh hudng téi cac bén
lién quan vao hé thong quan tri doanh nghiép
ctia minh, do d6 trong tdm phét trién cua cong
ti khdng bi giGi han boi viéc bao vé quyén loi
cua cac co dong. Hé théng quan tri nay co
trong tam 1a “moi quan hé hop tac giza cac
ngan hang, ¢é dong, héi dong quan tri, nguoi
quan li va nguoi lao dong vi loi ich cua lao
dong hod binh va nang sudt cua cong ti”. %

Pic trung ndi bat ciia phép luat cong ti Buc
4 sy téch biét gitra ban diéu hanh (“Vorstand”)
va ban kiém soat (“Aufsichtsrat”). M6 hinh quan
tri nhi cap nay bat ngudn tir thap nién 70 cua
thé ki XIX. Theo Luat cdng ti dai chiing cua
Ptic ndm 1965 thi hé théng quan tri cua cac
cbng ti dai ching (“Aktiengesellschaften”)
tai Bac bat budc phai c6 hai co quan: ban
diéu hanh va ban kiém soat. Ban diéu hanh
bao gém cac giam ddc diéu hanh quyét dinh

(32). Fleckner et al., Comparative Corporate Governance:
A Functional and International Analysis, 934.

(33). Barnett Abigail and Maniam Balasundram, “A
Comparison of US Corporate Governance and
European Corporate Governance”, The Business
Review, no. 2 (2008), 27.
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cac muc tiéu cua cong ti va ap dung cac bién
phap can thiét,®¥ trong khi ban kiém soat
gom cac giam déc khong diéu hanh chiju
trach nhiém dai dién cho céc bén lién quan
giam séat nhirng quyét dinh do.

3.2. Nguon ludt diéu chinh hé thong qudn
tri cong ti

La mat trong nhiing qudc gia cd hé thdng
phép luat civil law, phép luat céng ti cua Buc
dua trén nén tang cac quy dinh cia cac vin
ban phap luat va hé théng Quy tic quan tri
cong ti (Deutscher Corporate Governance
Kodex, “GCGC”)® - Cac quy tic trong do
trinh bay khai quat cac quy dinh phép Ii vé
hoat dong diéu hanh va giam sat trong cong
ti dai chiing, dudi dang kién nghi va dé xuat
cac tiéu chuan quéc té cling nhu trong nudc
vé quan tri doanh nghiép tét va co trach nhiém.

Céc van ban phép luat quan trong cd thé ké
toi 1a Luat Cong ti dai ching - German Stock
Corporation Act (Aktiengesetz, “AktG”);®®
hay hé théng phap luat déng quyét (Co-
determination law) - quy ché phap 1i cho
phép nguoi lao dong dwoc quyén tham gia
Va0 van dé quan tri cua cong ti tai Bac.®”

3.3. Ban diéu hanh

3.3.1. B6 nhiém, bdi nhiém, sé luong
thanh vién

Thanh vién cta ban diéu hanh dugc bd
nhiém v&i nhiém ki tdi da 5 nam va bai

(34). Jungmann, sdd, 437.

(35). Chinh sira bé sung lan cudi ngay 07 thang 02
nam 2017.

(36). AktG dugc ban hanh ngay 6 thang 12 ndm 1965,
chinh sira va b sung Ian cudi ngay 10 thang 5 nam 2016.
(37). German One-Third Participation (DrittelghG) ban
hanh ngay 18 thang 5 nam 2004, chinh sira va b sung
ngay 24 thang 4 ndm 2015; German Codetermination
Act (MitbestG) ban hanh ngay 04 thang 5 nam 1976,
chinh stra va b sung ngay 24 thang 4 nam 2015.
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nhiém (phai c6 Ii do) boi ban kiém soat va
c6 thé duoc tai bo nhiém. S6 luong thanh
vién caa ban diéu hanh rat da dang dua trén
quy mo cua cong ti va dugc quy dinh trong
diéu 1é cua cong ti.

3.3.2. Chtrc nang, nhiém vu

Ngoai nhiém vu la dai dién phap li cho
cong ti - thay mat cho cong ti trong va ngoai
toa an,co thé ndi nhiém vy quan trong nhat
ctia ban diéu hanh trong cong ti ¢6 phan tai
b la chi dao cac hoat dong kinh doanh cua
cong ti (quy dinh tai Biéu 76 Luat cong ti dai
chdng). Theo do, trach nhiém diéu hanh cac
van dé cua cong ti, dac biét 1a cac vin dé
kinh doanh hang ngay cua cong ti s¢ Ia trach
nhiém doc quyén cua ban diéu hanh. Thém
vao do, ¢ thé thay mac du ban kiém soat co
trach nhiém giam sat hoat dong diéu hanh
cua cong ti ¢ phan nhung “nhiém vy diéu
hanh” khong thudc tham quyén hay trach
nhiém cua ban kiém soét.

Ban diéu hanh s& dua ra cac quyét dinh
chién luoc cho cong ti théng qua viéc lap ké
hoach mét cach can than. Ban diéu hanh s&
quan I doi ngii lao dong, phdi hop cac
nhiém vu va kiém soat trong tam chién lugc
cua cong ti. Mot sé chirc ning cu thé khac cé
thé ké t6i nhu duy tri kha ning tai chinh cua
cong ti, dua ra nhitng bién phap phu hop, cu
thé 12 cac bién phap giam sat dé cothé quan
If va ngan chin su phét trién caa nhitng rai
ro d6i vai cong ti; bao cao vé tinh trang cua
cong ti voi ban kiém soat, co dong va cac co
quan chirc nang.

3.4. Ban kiém soét

3.4.1. B6 nhiém, sb lugng thanh vién,
thanh phan

Thong thudng, thanh vién caa ban kiém
soat s& dugc bd nhiém trong cac cudc hop dai
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hoi ¢ dong thudng nién (Hauptversammiung).
Theo Luat ddng quyét cua Puc (Co-
determination Act) thi tuy thuéc vao sb
luong lao dong trong cong ti ma mot phan ba
hoiac mot ntra s6 thanh vién ban kiém soat s&
duoc bau boi nguoi lao dong.

Ban kiém soét trong c6ng ti c6 phan bao
gom tir 3 dén 21 thanh vién, tuy thudc vao
vén ¢ phan cia cdng ti. Trung binh thi ban
kiém soat co khoang 13 thanh vién.®® Cac
thanh vién ban kiém soat 1a nhimg nguoi dai
dién cho céc bén c6 quyén lgi va nghia vu
lién quan nhu: c6 dong, nguoi lao dong,
cong doan, d6i tac kinh doanh, chii no, dai
dién chinh phu.

3.4.2. Churc nang, nhi¢m vu

Trong khi nhiém vu rd rang caa ban diéu
hanh la thuc hién hoat dong kinh doanh cua
cong ti thi vai trd cia ban kiém soat trong
cong ti 1a khong dé dé co thé xac dinh.

Truéc hét cé thé thy, chic nang ndi bat
cua ban kiém soat 1a bo nhiém, giam sét va
bdi nhiém thanh vién cua ban diéu hanh. Ho
thuc hién chirc nang nay thong qua viéc kiém
tra so sach, ra soat bao céo thuong nién, to
chic va giam sat cong viéc cua kiém toan
vién bén ngoai, phan tich cac thong tin duoc
cung cap tir ban diéu hanh va bao céo lai cho
céc c6 dong trong cudc hop dai hoi co dong.

Mt khéac, mac du ban kiém soéat khéng
thé truc tiép tham du vao van dé diéu hanh
cua cong ti, tuy nhién, trong mot sé truong
hop cu thé, diéu 1 hoac ban kiém soat cé thé
quyét dinh mot sé hoat dong quan trong ma
néu cong ti mudn thuc hién thi nhat thiét
phai dwoc sy ddng y cua ban kiém soat.

(38). Fleckner and Hopt, tldd, 521 - 571.

Ngoai ra, ban kiém soat ciing co6 thé gian tiép
lam anh huéng t6i cac quyét dinh diéu hanh
thdng qua mot s6 hoat dong nhu thiét 1ap cac
wu d3i cua ban didu hanh thong qua viéc
diéu chinh luong cac thanh vién ban diéu
hanh va hoat dong c¢6 van khi ban diéu hanh
dua ra cac quyét dinh chién luoc.

Mot chire nang quan trong nira cua ban
Kiém soat trong cong ti c6 phan la mang ludi
quan hé véi cac bén co quyén loi lién quan
va cac ddi tac kinh doanh, dong thoi tao nén
su can bang vé lgi ich giita cac bén trong
cong ti ¢6 phan. Day 1a mot trong nhitng gia
tri thuc sy can thiét va 1a cac “chirc ning
mém”®* quan trong cua ban kiém soét.

3.5. Pai héi ¢ dong

Toi thoi diém hién tai thi chi c6 ban
kiém soat c6 thé giam sat truéc duoc ban
diéu hanh vi dai hoi c6 dong chi c6 thé dua
ra bién phéap xu Ii khi sai lam da xay ra
roi.“% Mot sb hoat dong cu thé cua dai hoi
co dong c6 thé ké toi nhu cac nghi quyét vé
ca4c quyét dinh quan trong cua cong ti hay
quyét dinh bo nhiém déi véi cac thanh vién
cia ban kiém soat va kiém toan. Trach
nhiém phap |li cua cac ban dugc gigi han
trong quy tic danh gia kinh doanh trong nim
tai chinh boi dai hoi co dong.

Do khong c6 su tach biét vé thé ché gitra
ngan hang thuong mai va ngan hang dau tu ¢

(39). Paul L Davies., “Board Structure in the UK and
Germany: Convergence or Continuing Divergence?,”
International and Comparative Corporate Law
Journal (1.C.C.L.J.) 2, (2001): 435 - 456;

(40). Alessandro Zattoni and Francesca Cuomo,
“How Independent, Competent and Incentivized
Should NonexecutiveDirectors be? An Empirical
Investigation of Good Governance Codes”, British
Journal of Management 21, (2010): 63 - 79, 74.

11
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buc,“Y cac ngan hang phé thong c6 thé dam
nhiém dong thoi cac vi tri: uy quyén quyén
biéu quyét, c6 dong va chu ng. Trong cac
cdng ti co phan l6n & Buc, cac dai dién ngan
hang thuong chiém phan Ién sé ghé trong
cac dai hoi cé dong.“? Vi du vao nam 1992,
theo théng ké thi trung binh cac ngan hang
chiém t6i hon 84% sé phiéu bau hién dién
tai cac cudc hop c6 dong cua 24 cdng ti ¢b
phan 16n nhat nuéc Dac.“® Tam anh huong
to 16n nay c6 duoc 1a nhd s ¢d phan ma céac
ngan hang nam giit, s6 ¢ phan do céc cong
ti con ctia cac ngan hang nim gitr va trén tat
ca, cha yéu la vai tro cia ho nhu nguoi dai
dién cho nhitng khach hang da gui s6 ¢
phan nim giit cho ho.“¥ Piéu nay s& gilp
cac ngan hang tai Bac dam bao dugc su hién
dién cua ho trong ban kiém soéat cua céac
cong ti cb phan.“®

3.6. Co ché dong quyét trong qudn tri
cong ti cé phan tai Céng hoa Lién bang Puic

Co ché dong quyét duoc bat ngudn tir
truyén thong quan tri doanh nghiép cua Duc
va da ton tai dudi hinh thic hién tai ké tur
Luat dong quyét (Codetermination Act) nam
1976. Luat dong quyét ra doi vai muyc dich 1a
huéng toi sy tham gia binh dang cua cac co

(41). Klaus Hopt, “Common Principles of Corporate
Governance in Europe”, in: Joseph McCahery;
Moerland, Piet; Raaijmakers, Theo; Renneboog, Luc
(Editors), Corporate Governance Regimes - Convergence
and Diversity, Oxford, 175 - 204, 186 (2002).

(42). J. Edwards/K. Fischer, Banks, finance and
investment in Germany, Cambridge, 1994, 178 ff.
(43). Baums, Theodor, “Corporategovernancesystems
in Europe- Differencesand tendenciesof convergence”,
Crafoord lecture, Universitat Osnabruick. Institut fur
Handels- und Wirtschaftsrecht. Arbeitspapiere, 1996, p.8.
(44). Baums, Theodor, tldd.

(45). Baums, Theodor, tldd, 9.
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déng va nhan vién trong viéc dua ra quyét
dinh trong cong ti. Bong quyét vi thé co thé
coi 13 quy trinh dua ra quyét dinh mang tinh
dan chu & cip do cong ti“® hay 1a mot su dau
tu vao ngudn nhan lyc va “su trao thudng”
cho 1ong trung thanh cia nhan vién dbi voi
cong ti théng qua viéc trao cho nhan vién quyén
tham gia vao cac quyét dinh cua cong ti.“”

C6 thé noi co ché dong quyét 1a mot co
ché gitip tang cudng quyén hién dién va
tham gia cua nguoi lao dong vao viéc quan
trj trong cong ti co phan tai Bac. Theo quyén
dong quyét nay thi nguoi lao dong s& ¢ hai
cach dé co thé tham gia vao cac quyét dinh
cua cong ti: Thong qua ban dai dién lao dong
(work council) va théng qua ban kiém soét.

Su tham gia cta nguoi lao dong trong
cong ti thdng qua ban kiém soat, nhu da noi
& trén, 1a viec sb ghé dai dién cua nguoi lao
dong trong cong ti s& chiém tir 1/3 (trong
truong hop cong ti ¢d phan co tir 500 - 2000
nhan vién) téi 1/2 (trong truong hop cong ti
¢ phan c6 tir 2000 nhan vién tré 18n) trong
ban kiém soét ciia cong ti ¢6 phan.

Giam ddc diéu hanh cua Volkswagen -
MGt trong nhiing tap doan san xuét 6 t6 hang
dau cua Dac da ting tuyén bd: “Tai sao toi
phdi quan tam téi cé dong, nhitng nguwoi toi
chi ggp mét lan méi nam. Piéu quan trong
hom nhiéu 1a tdi can quan tam téi nguoi lao
dong trong cong ti, nhitng nguoi toi gap

(46). Page, R., Co-determination in Germany - A
beginner’s Guide, Hans Boeckler Stiftung, Working
paper 33, 2009.

(47). Kommision Mitbestimmung, Mitbestimmung und
neue Unternehmenskulturen - Bilanz und Perspektiven,
Bertelsman Stiftung, Guetersloh, 1998.
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hang ngay ”.“®

4. Uu diém va nhwoce diém caa cac mo
hinh quan tri cong ti cé phan

4.1. Uu diém va nhwoc diém ciia hé théng
qudan tri don cap tai Vieong quéc Anh

4.1.1. Uu diém

Hoi dong quan tri 1a co quan thuc hién
ca hai chtrc niang diéu hanh va giam sat cac
hoat dong kinh doanh cua cong ti, vi vay,
mac du cé&c thanh vién cua hoi dong quan tri
c6 thé 1a giam dbc diéu hanh hoic giam déc
khong diéu hanh nhung nhin chung tat ca
cac giam ddc déu co thé tiép can cac thong
tin ctia cdng ti mot cach trac tiép va day du
nhu nhau.? Cac giam déc khong didu hanh,
V6i tur cach 13 thanh vién cta hoi dong quan
tri s& dugc tham gia day du trong qua trinh
dua ra quyét dinh caa cong ti, vi vay ho c6
thé dé dang tiép can duoc Véi cac thong tin
lién quan quan trong, dong thoi ciing ¢6 thé
dua ra dugc nhitng y kién dong gop trudc
khi coéng ti dua ra mot quyét dinh cu thé.
Day c6 thé néi 1a wu diém caa hinh thirc nay
so voi hinh thac quan tri nhi cap khi kha
nang tiép can thdng tin cua céc thanh vién
ban kiém soat 1a kha han ché, phu thuoc vao
cac thanh vién ban diéu hanh.

Ngoai ra, qua trinh dua ra quyét dinh cua
cong ti s& nhanh chong hon. Trong co ché
quan tri nhi cip, trong mot sé truong hop,
quyét dinh cua ban quan tri muén duoc
thong qua can duoc sy dong y cua ban giam
sat va thuong thi qua trinh nay dién ra trong
khoang hai tuan tré 18n do cac cudc hop cua
ban kiém soat thuong khong dién ra thuong

(48). Klaus Hopt, tldd, 188.
(49). Jungmann, tldd, 459.

xuyén.®® Nguoc lai, trong co ché quan tri
don cap, voi tan suit cac cudc hop hoi dong
quan tri dién ra thuong xuyén hon® s& gitp
cac thanh vién cua hoi ddng quan tri nim bit
dugc day du va chi tiét cac hoat dong kinh
doanh hang ngay cua cong ti va toe do
khoang thoi gian xem xét dua ra cac quyét
dinh s& duoc rat ngan dang ké.

4.1.2. Nhuoc diém

Cac thanh vién cua hoi déng quan tri s&
thyc hién ca chirc nang quan li va giam sat,
vi vy ho phai d6i mat véi tinh trang khé xir
d6 13, ho s& dua ra cac quyét dinh ddng thoi
cing ty minh giam sét cac quyét dinh do.
Theo nhu cac cudc khao sat, cac giam doc
khong diéu hanh ¢ nhan thirc kha rd rang vé
vai tro chién lugc ciia minh nhung lai khé
mo hd v& vai trd giam sat.®?

Viéc hoi dong quan tri c6 cac thanh vién
trung 1ap va hoan toan tap trung vao vai tro
giam séat cta minh 1a that sy can thiét trong
co ché quan tri don cip va nhu da phan tich
& trén, trach nhiém nay thudng thudc vé cac
giam ddc khong didu hanh doc lap. Tuy
nhién, theo thdng ké thi c6 téi 23% céc cong
ti niém yét trong FTSE 350 tai Anh van con
c6 cac giam dbc khong diéu hanh khong doc
1ap.®® R rang su doc lap cua cac giam déc

(50). Jungmann, tldd.

(51). Knut Bleicher and Herbert Paul, “Das amerikanische
Board-Modell im Vergleich zur deutschen
Vorstands-/ Aufsichtsratverfassung - Stand und
Entwicklungstendenzen”, Die Betriebswirtschaft,
(1986): 273.

(52). Brandon M. et al, European Boards of Directors
Study, London: Korn/Ferry International: 1996, 26.
(53). Grant Thorton, Corporate Governance Review
2018. Retrieved from: https://www.grantthornton.co.
uk/globalassets/1.-member-firms/united-kingdom/pdf/
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khong diéu hanh dwoc coi 12 mét trong
nhiing yéu cau tién quyét cho kha ning thuc
hién ca hai nhiém vu quan li va giam sat cua
hoi déng quan tri. Viéc tim phuong thirc
dam bao tinh doc lap cua cic giam déc
khong diéu hanh c6 I8 van la bai toan kho
cho hé théng quan tri don cap.

4.2. Uu diém va nhuwoc diém cua hé
thong quan tri nh; cdp tgi Céng hoa Lién
bang Purc

4.2.1. Uu diém

- Tinh doc 1ap trong quan Ii cong ti

Sy phan cip quan 1i hay néi cach khéc 1a
tinh doc lap trong quan i c¢ong ti 1a vu diém
noi troi nhat caa hinh thac quan tri nhi cap.
Baoi vi “xu hudng tu bién minh”®¥ ctia mdi
ca nhan, mot giam ddc diéu hanh s& khong
bao gio co thé giam sat nhitng quyét dinh
ctia minh mot cach cé hiéu qua. Vi thé, su
xung dot vé quyén loi nay co thé s& duogc
han ché mot cach hiéu qua bang cach trao
trach nhiém gidm séat nay cho mot cé nhén
Kh&c - nguoi ma hoan toan doc 1ap va khéng
lién quan t6i cbng viéc quan li hang ngay.

Trong hé théng quan tri nhi cp caa Brc,
cac giam dbc diéu hanh khdng thé ap dat su
anh huong cta minh ddi véi nhiing vi tri
thanh vién ban kiém soat do lao dong trong
cong ti bau (chiém tir 1/3 téi 1/2 sé thanh
vién trong ban kiém soat). Thém vao do, dé
giam thiéu hon nira tim anh huéng cua cac
giam doc diéu hanh t6i hoat dong cua ban
kiém soat, ban kiém soat c6 thé bao gom sb

documents/corporate-governance-review-2018.pdf
(54). Natiirliche Selbstrechtfertigungstendenz, Federal
Court of Germany (Bundesgerichtshof, “BGH”) 25.
November 2002, BGHZ 153, 32, 42; Bockli, in:
Hommelhoff et al, 255, 267 (2009).
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luong hop li cac thanh vién doc lap.

Dbi voi hoat dong bau thanh vién cua
ban kiém soat, @& giam thiéu sy anh huong
clia cic giam dbc diéu hanh trong cong ti,
ban kiém soat s& lap mot uy ban dé cu, dé
XUit cac dai dién cd dong du trinh d6 dé tro
thanh thanh vién cua ban kiém soét tai cudc
hop dai hoi ddng ¢ dong. Trong nam 2013,
trung binh c6 téi 97% trong tong sé ban
kiém soat cua cac cdng ti tai Bac thanh lap
mot uy ban dé cir gém céac dai dién c6 dong
c6 du diéu kién tai cac cudc hop dai hoi dong
cd dong theo mot quy trinh minh bach.®®

Vi viy, c6 thé thidy hé théng quan tri
cong ti ¢6 phan tai Pirc da trao quyén han
cho céc bén lién quan bang cach gidp ho c6
thé kiém soat dwoc quyén loi caa minh - giai
phong céc kiém soat vién khoi su phu thudc
vao sy quan li. Trong nam 2011, ban kiém
soat ciia 100 cong ti 1on nhit nudc Buc bao
gom 21% giam dbc doc lap, 49% ngudi dai
dién cua lao dong trong cong ti, 8% s6 ngudi
dugc dé ctr tryc tiép boi co dong, 5% giam
dbc diéu hanh tién nhiém va 19% sé tng
vién doc lap khéc.®®

- Co ché dong quyét

C6 thé noi trong cong ti co phan, nguoi
lao dong va cd dong khi tham gia cong ti s&
cd cung mot muc dich, do 1a hudng toi su
phét trién 6n dinh va lau dai cho cong ti.
Quyén lgi gidng nhau nay cia nguoi lao

(55). Heidrick & Struggles, Towards Dynamic Governance
2014 - European Corporate Governance Report.

(56). Roth, Markus, “Corporate Boards in Germany”,
in: Davies, Paul; Hopt, Klaus, Richard; Van Solingen,
Gerards (Editors), Corporate Boards in Law and
Practice: A comparative Analysis in Europe, Oxford,
253 - 264, 2013.
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dong va cb dong trong cong ti c6 thé ngan
chan viéc cac giam ddc didu hanh theo dudi
mot cach qua muc can thiét nhirng dy an rui
ro, vi cai lgi trugc mat. Thém vao do, dé
khuyén khich, tao dong luc cho cac nha quan
li thi nhitng dai dién cta nguoi lao dong va
c6 déng trong ban kiém soat c6 thé thay doi
c4u trac luong thuang cho ho.

Nh¢ viéc dong thdng tin gitra cac ban va
nguoi lao dong duoc cai thién mot cach dang
ké thong qua co ché ddng quyét, ngudi lao
dong co thé tiép can tgi cac thong tin lién
quan t6i hoat dong cua cong ti va c6 thé truc
tiép dong gop ¥ kién ciia minh véi cac quyét
dinh cuia cong ti.®"”

Ngoai ra, viéc nguoi lao dong dugc
quyén tiép can voi cac théng tin vé hoat
dong cua cong ti cling nhu giam sat cac hoat
dong nay sé tao nén moi truong lam viéc dan
chu va giam thiéu tinh trang dinh cong, biéu
tinh ctia nguoi lao dong.

4.2.2. Nhuoc diém

Mac du viéc doc lap trong quan li cong ti
la rat quan trong, mot thanh vién trong ban
giam séat van cd thé thiéu nhitng théng tin
hoac kién thic can thiét dé thuc hién hoat
dong giam sat mot cach c6 hiéu qua ddi véi
hoat dong diéu hanh. Mot van dé& phat sinh
d6i véi viéc tach riéng ban kiém soat do 1a
co quan nay s& thiéu hut kién thuc kinh
doanh ndi bd. Ban kiém soat néu thiéu
nhiing kién thirc chuyén mén s& khé cé thé
dua ra dugc nhitng danh gia va dong gop co

(57). Edwards, J.S., Eggert, W., and A.J. Weichenrieder,
“Corporate Governance and Pay for Performance:
Evidence from Germany”, Economics of Governance,
(2009).

gi tri d6i voi hoat dong quan tri cong ti.®®

Nhuoc diém nay cé thé duoc khic phuc
biang cach bd nhiém céc thanh vién 1a nhitng
giam ddc diéu hanh cii, nhitng ngudi ¢ kién
thic chuyén mon cling nhu kinh doanh ndi
bo; tuy nhién, theo quy dinh cua phéap luat
thi s6 luong nhitng thanh vién nay tdi da chi
1a 02 nguoi trong ban kiém soat, dé tranh
viéc mdi lién hé tryc tiép cua céc thanh vién
nay véi ban diéu hanh s& 1am anh hudng toi
su doc lap cua ho khi da la thanh vién cua
ban kiém s04t.®® Cin luu y ring, nhiing
thanh vién cii cua ban diéu hanh s& khdng
thé dugc bd nhiém vao ban kiém soat trong
vong 02 niam ké tir ngay ho cham dut tu cach
thanh vién caa ban diéu hanh, trir truong hop
ho duoc d& cir bai 25% c6 dong.

Sy thiéu can d6i trong van dé tiép can
thong tin dwoc thé hién rd rét trong viéc ban
diéu hanh 1a ngudn thdng tin gan nhu duy
nhat cia ban giam sat. Ban diéu hanh co
trach nhiém thuong xuyén cung cap thong
tin cu thé va nhitng bao cio dic biét néu
dugc yéu cau cho ban kiém soat, tuy nhién,
diéu nay cling c6 nghia 1a ban diéu hanh Ia
co quan luu giir toan bo théng tin lién quan
t6i hoat dong kinh doanh cua cong ti ¢6 phan
va viéc nhan manh trong tam théng tin béo
céo theo y kién c4 nhan hoic c6 bao céo
nhiing thdng tin ho dang nam giir hay khong
1a tuy thuéc & ho. Vi vay, rai ro kiém soat

(58). John Robert et al, “Beyond Agency Conceptions
of the Work of the Non- Executive Director: Creating
Accountability in the Boardroom”, British Journal of
Management 16, (2005): 5-26.

(59). Thomas Raiser and Riidiger Veil, Recht der
Kapitalgesellschaften - Ein Handbuch fiir Praxis und
Wissenschaft”, 5th edition, Miinchen, section 15,
recital 33 (2010).
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khéng hiéu qua do su thiéu hut théng tin hozc
thong tin khdng chinh xé&c ¢ ton tai trong co
ché quan tri nhi cap cua Dtc. Tuy nhién, dic
quyén cua ban kiém soat duoc truc tiép kiém
tra tat ca cac gidy to tai liéu cua cong ti ciing
la mot yéu t6 khic phuc rui ro nay.

5. Kinh nghiém cho Viét Nam

Quan tri cdng ti 12 van dé hét sic quan
trong, gilp cai thién hiéu qua hoat dong ciing
nhu ting cuong kha ning chdng d& rui ro cho
doanh nghiép. Pac biét khi Viét Nam ngay
cang hoi nhap sau réng vao nén kinh té toan
cau, cac doanh nghiép Viét Nam can chi
trong t6i vin dé& nay mot cach nghiém tdc. Du
an danh gia Thé diém quan tri cong ti khu vuc
ASEAN d3 bat dau tién hanh dénh gia cac
doanh nghiép Viét Nam tir nam 2012. Cho
dén nay, diém sé cua céc doanh nghiép Viét
Nam niém yét ciing da duoc cai thién nhung
murc do cai thién la kha cham va khi so sanh
V61 cac nude tham gia danh gia trong khu vuc
ASEAN thi van con & murc trung binh. Nam
2015 Viét nam dat tong diém trung binh la
36.75, ¢6 su tang nhe SO v&i nam 2014 (35,1)
va con céch biét rat xa so véi diém sb cua céac
nuée nhu Singapore hay Thai Lan.®?

Tur goc nhin so sanh vai mo hinh quan tri
cia cong ti cd6 phan cua Anh va Bac, mo
hinh quan tri cia cong ti ¢6 phan Viét Nam
can hoan thién mot s diém sau:

Thit nhat, dé nang cao tinh hiéu qua
trong quan tri cong ti, trudc hét cac nha quan
licong ti can nang cao ning luc quan tri, can
nhan thic day du va sau sic vé vai tro va
nguyén tic quan tri. Khi da c6 nhitng nhan

(60). Béo cdo thé diém quan tri cong ti khu vuc
ASEAN nam 2015 - 2016.
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thiee day du vé ¥ nghia, vai tro hoat dong
quan tri, ho sé tu nguyén quan licdng ti theo
huéng phéat trién bén viing, tdi da hoé hiéu
nang hoat dong, giam xung dot loi ich caa
cac bén lién quan cling nhu tudn thu dung
theo cac quy dinh cua phép luat.

Thr hai, su tdch bach gitra chirc nang
diéu hanh va gidm sat trong cac cong ti cb
phan tai Viét Nam van chua duoc triét dé khi
cac giam dbc diéu hanh hay thanh vién hoi
ddng quan tri van dugc quyén dé cu, gisi
thiéu va bo phiéu bau ra cac thanh vién ban
kiém soét hay thanh vién doc lap hoi dong
quan tri. Pé nang cao hiéu qua chirc ning
cia ban kiém soat hay cac thanh vién doc
lap, can stra d6i cac quy dinh lién quan tgi
viéc bau ra ban kiém soat va thanh vién doc
lap hoi dong quan tri theo hudng cac thanh
vién hoi dong quan tri va ban giam doc
khong duoc quyén dé cir hay gidi thidu va bo
phiéu bau ra cac thanh vién ban kiém soat
hodc thanh vién doc lap hoi dong quan tri.
Piéu nay s& gilp tranh tinh trang ban kiém
soat hay cac thanh vién doc lap hoi dong
quan tri hoat dong vi loi ich cua hoi dong
quan tri va ban giam ddc.

Thir ba, nhan thic cia ¢ dong cling can
phai duoc nang cao dé dam bao tat ca cac cb
dong déu thyc hién dung quyén loi va nghia
vu cua minh va tich cyc tham gia dong gop
vao hoat dong quan li, gidm sat trong cong ti.

Thi# tue, thanh vién doc 1ap hoi ddng quan
tri dang 1a xu huéng tit yéu trong quan tri
cong ti c6 phan trén thé gisi va Viét Nam
ciing khong phai la mot ngoai 1€. Tuy nhién,
cac quy dinh vé vi tri nay theo Luat doanh
nghiép nam 2014 t6 ra kha so sai khi chi dua
ra duy nhat mot khoan trong Diéu 151 vé tiéu
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chuan va diéu kién 1am thanh vién doc 1ap hoi
dong quan tri. Véi chirc nang 1a giam sat va
t6 chirc thyuc hién kiém soat ddi véi viéc quan
li diéu hanh cong ti, phap luat can dua ra
nhimg quy dinh cu thé va chi tiét hon vé vi tri
nay trong cdng ti c6 phan dé tranh tinh trang
cac cong ti bau ra vi tri nay chi mang tinh
hinh thic va khong cé gia tri trén thyc tién.

Cudi cling, can hoan thién hon nita phéap
luat vé& cdng khai, minh bach hoé thong tin
trong quan trj cong ti c¢6 phan dé tranh
nhirng hanh vi gian lan, thao ting cong ti va
cac hanh vi gay anh huéng tiéu cuc dén loi
ich caa c dong./.
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