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BAN THEM VE NHAN THUC VAN BE BONG PHAM QUA MOT VU AN

i€n nay & céc tinh c6 rung tu nhién

trén pham vi toan quéc, hién tugng

chit pha rimg dé iy dét trong trot
xay ra kha pho bién, 1am anh huong nghiém
trong dén moi truong séng va tai nguyén rimg
ctia dat nudc. Tuy nhién xir 1y hanh vi ciia
nhitng nguoi chit phd rimg ¢ mot s6 dia
phuong con ¢ nhitng ling tang, thiéu nhat
quan, vi ly do nhiing ngudi duge thué chit pha
rimg phan 16n thudc dan toc it nguoi hodc tuy
khong thude dan toc it ngudi, nhung cling nhu
nhimg nguoi thudc thanh phan dan toc it
ngudi, ho sdng & ving sau, ving xa, doi séng
kinh té gap nhiéu khé khan, am hiéu phép luat
rat han ché; matkhac quan diém dinh i, quan
diém xtr Iy d6i v6i nhitng ngudi ndy trong mot
sO trudng hop con ¢o nhitng su khong thong
nhét, lién quan dén nhan thic van dé dong
pham. Diéu nay lam cho cong tic dau tranh
phong chdng pha ring gip nhimng kho khin
nhét dinh. T4c gia bai viét xin néu vu an cu thé
sau day dé thay sy phtc tap trong thuc tién giai
quyét loai hanh vi vi pham phap luat nay, dong
thoi dua ra quan diém giai quyét.

Noi dung vu an: Trong thang 7 nam 2017,
Tran Thi L ban véi chong 1a Cao Xuan H vao
khu vuc rung T L, thudc xa T H, huyén MH,
tinh Q chat pha rimg dé trong cay keo ban lay
tién. Tran Thi L va Cao Xuan H di mua day
thép gai va cung vao ring lay day thép gai rao
khoanh viing dé xac dinh dién tich dat sé& thué
ngudi chat phat. Do khong du tién dé thué
ngudi chit phat rimg va mua giéng cay keo,
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nén Tran Thi L ban thém véi hai em trai la
Tran Xuan D va Tran Xuan D gép tién cling
lam chung; Tran Xuan D, Tran Xuén D dong y
va gop mdi ngudi 3 triéu dong. Tran Thi L da
chu dong truc tiép thué ngudi chit phat rimng
gém Dinh Thi Th (1a me d¢), Tran Xuén B
(anh trai), Tran Xuan L (em trai), HO Thi L
(chi dau), Tran Thi H, Cao Thi Du, Cao Thi S,
Cao Thi D (déu 13 chau), tit ca déu ¢ ban Yén
Hop, xa Thugng Hoa, huyén Minh Hoéa va
Cao Xuan Hu & thon Tan Loi, xa Hoa Hop
huyén Minh Hoéa; thoa thuén véi ho tién cong
chiat phat rung ddi véi nit 1a 80.000
dong/ngay, dbéi voi nam 1a 100.000
d6ng/ngay. Sau khi thoa thuan xong, Tran Thi
L, Cao Xuan H, Tran Xuan D, Tran Xuan D va
nhiting nguodi dugc thué trén thuc hién viéc
chat phat rumg, thoi gian tién hanh trong 5
ngdy, tir ngy 25/7/2017 dén ngay 29/7/2017.
Vvé dung cy, Cao Xuan H va Tran Xuan D
ding may cét ¢ va cua may dé phat rimg va
chit ha nhing cay to, s6 con lai déu dung rua
dé chat phat. Trong qué trinh nhitng ngudi trén
chdt phat ring, luc lugng lién nganh gém Pon
bién phong CX, Uy ban nhan dan xi TH,
Kiém 1am huyén Minh Hoa da dén can ngin,
giai thich, nhung sau khi luc lugng lién nganh
di khoi, ho tiép tuc thuc hién vi¢c chat phat
cho dén khi bi co quan chirc ning lp bién ban,
thu gitt cong cu mai dung lai. Dién tich ring bi
pha 1 11.236m’, thudc rimg phong ho, gia tri
thiét hai 1a 28.124.450 dong. Vién Kiém sat
nhan dan huyén Minh Hoa cho rang, nhiing
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ngudi tham gia pha rimg déu 14 ngudi dan toc
thiéu sd, trinh d6 van hoa thép, nhan thirc phap
ludt con nhiéu han ché, sdng ¢ viing sau, ving
xa, diéu kién kinh té kho khan va hau hét 1a
con chau trong cung mot gia dinh, sau khi thuc
hién hanh vi pha rimg déu da khai bao thanh
khan, nén chi truy ctru trach nhiém hinh sy ddi
vo1 mot nguoi la Tran Thi L. Qua trinh chuin
bi xét xir Toa an cép so thim khong nhét tri
quan diém trén cua Vién Kiém sat, nén di hai
1an tra ho so yéu cau Vién Kiém sat truy t6 tat
ca nhiing nguoi da tham gia chdt phat rung
trong sudt 5 ngdy, tir ngy 25/7/2017 dén ngay
29/7/2017, gdbm 13 ngudi, ca nguoi thué va
nguoi dugc thué, nhung khong dugc Vién
Kiém sat chap nhan. Do d6, Toa an cép so
tham chi xét xtr d6i v6i mot minh Tran Thi L
theo diém b khoan 3 Diéu 189 Bo Luat Hinh
sunam 1999 vé tdi huy hoai rirng, véi mure an
7nam tu.

Vé quan diém truy t6 va xét xu dbi véi vu
an nay, tac gia bai viét xin c6 may ¥ kién trao
d6i sau: Tran Thi L, Cao Xuén H, Tran Xuén
Pu, Tran Xuan D 14 nhiing nguoi ban bac
thong nhat cting nhau gop tién dé thué nhing
nguoi khac chat phat rirng, véi muc dich 1a su
dung dién tich di duoc chit phat dé trong cay
keo béan lay tién, nén 16 rang phai chiu trach
nhiém ddi vai toan bo dién tich 11.236m’ rung
da bi pha, bdi nhitng nguoi khac thuc hién
hanh vi pha rimg 1 do 4 ngudi nay thué; két
qua cong viéc ca nhom gdm 13 ngudi thuc
hién (chit pha duoc 11.236m’ dién tich rimg)
1a diéu ma Tran Thi L, Cao Xuan H, Tran
Xuan Pu, Tran Xuin D mong mudn, huéng
t6i, 1a muc dich ciia bén nguoi nay. Do6i voi
nhimg ngudi con lai gdm Cao Xuan Hu, Pinh
Thi Th, Tran Xuan B, H6 Thi L, Tran Xuan L,
Tran Thi H, Cao Thi Du, Cao Thi S, Cao Thi
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D, ho dugc thué chat phat rung theo ngay
cong, 1am mot ngay duoc 80.000 dong d6i véi
nir, duoc 100.000 déng ddi voi nam. Vé mat ly
ho hoan toan khong quan tim hay mong mudn
nhiing nguoi cung tham gia chat phat véi ho
lam viéc nhu thé nao, vi nhitng nguoi khac
lam viéc tich cuc hay ludi biéng thi tién cong
ngdy ciia ho hoan toan khong thay doi, trong
khi d6 muc dich ma ho tham gia vi¢c chat phat
ring 1a dé dugc tra cong mot ngay 80.000
ddng d6i voi nit, 100.000 ddng d6i voi nam,
c¢6 chang néu ai d6 c6 quan tim thi ciing chi la
dé ngam so sanh viéc ngudi thué tra cong cho
ban than minh va nhitng nguoi cung lam khac
¢6 cong bang hay khong ma thoi, hodc ciing ¢6
thé 1a vi mbi quan h¢ tinh cam rudt thit, cho
hoan toan khong xuét phat tir tinh chét thué
muon cong viéc gitra hai bén. Mat khac, vi
duoc trd cong theo ngay, nén nhiing nguoi
dugc thué no6i chung la khong nhitng khong
quan tam nhitng nguoi lam thué khac lam viée
nhu thé ndo, ma con c6 thé xay ra kha nang la
ho mong nhitng nguodi khac 1am viéc khong
qua tich cuc, hodc $6 nguoi lam bt lai dé ho
c6 thé kéo dai ngay cong, tir d6 duoc nhin
nhiéu tién hon. Nhitng phan tich nay cho thy,
gitta nhirng nguoi lam thué véi nhau khi thye
hién hanh vi ciia minh d3 thé hién sy khong
cung ¢ ¥, khong cing muc dich; gitra nhitng
nguoi lam thué voi nguoi thué, ting ngudi
lam thué khi thuc hién hanh vi ctia minh chi
cung ¢ ¥, cing muc dich mot phan ma thoi,
do la phén viéc ma nguoi dugce thué da truc
tiép thuc hién. Truong hop nay hoan toan khac
voi truong hop bén thué khoan cong vige
chung cho nhimng nguoi lam thué. O trudong
hop khoan cong viéc nay, chac chan nhiing
nguoi 1am thué phai quan tim dén ning suat
lao dong cuia nhau, vi ning suat mot ngudi ma
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thap thi anh hudng dén loi ich chung cua ca
nhom, do do6 truong hop nay khi thuc hién
cong viéc, nhirng ngudi lam thué thé hién sy
cung cb ¥, cing muc dich. Tir su phan tich
ndy ching ta ¢ thé thé dua ra cac nhan xét
sauday:

Thir nhdt, tit ca nhitng ngudi trén (gom 13
ngudi) khong phai 13 dong pham véi nhau
trong viéc chit pha d6i v6i tong thé 11.236m’
dién tich rimg da noi & trén, du rang trong qua
trinh thyc hién vi¢c chat phé rung nay, ho c6
thé co nhitng hoat dong chung.

Thir hai, chi 4 nguoi gop tién, thong nhat
ké hoach phé rimng, thué thém nguoi khac chat
phat gém Tran Thi L, Cao Xuan H, Tran Xuén
Pu, Tran Xuan D phai chiu trach nhiém dbi
véi toan bo dién tich 11.236m’ rimg da bi pha,
ho 14 dong pham voi nhau trong vu 4n d6i véi
toan bg dién tich rung da bi chat pha.

Thir ba, timg nguoi dugc thué va 4 nguoi
n6i trén chi c6 hanh vi cing ¢6 y chit pha rimg
dbi voi phan dién tich ring ma timg ngudi
duoc thué da truc tiép thuc hién viéc chat phat,
do d6 khong nén vi sy khé khan trong vi¢e xac
dinh chinh xé4c ai da truc tiép chat phat phan
dién tich rimg cu thé nao dé tir 46 quy chung
tat ca 13 nguoi trén 13 ddng pham voi nhau
trong vu an nay, vi [am nhu vy la trai voi ly
luan vé déng pham.

Thir tr, néu dién tich nay du dé truy ctu
trach nhiém hinh sy thi hanh vi ctia ho (cta
tirng nguoi dugce thué voi 4 nguoi noi trén) la
déng pham, nhu vay day 1a mét dang déng
pham twong dbi phtic tap ¢ trong mot vu an,
khac véi nhirng truong hop déng pham ma
chung ta thuong gip trong thuc té.

Vé xéac dinh dién tich tung nguoi dugc thué
da chit pha, do khong thé phan dinh dugc ranh
gidi cu thé dé do dac, nén viéc xac dinh phai

cdn ctr vao mirc tién cong/ngay va sd ngay ma
tung nguoi dugce thué da tham gia. Cling c6 y
kién cho rang, cach tinh nhu véy 1a khong dang
tin cdy, vi tuy cting duoc nhan mot mirc tién
cong theo ngay nhu nhau, nhung rat cé thé
nang suét, hi€u qua cong viéc cua ho lai khac
nhau, vi vay c6 thé dan dén sy khong cong
béng trong viéc xac dinh trach nhiém hinh sy,
trach nhiém hanh chinh hay trach nhiém dan
su ddi voi ho. Ban khoan nay 13 hop 1y, tuy
nhién c6 mot didu ma tat ca chung ta déu phai
thtra nhan v41 nhau 1a trong thuce té cude séng
khong co gi 1a tuyét ddi ca. Ngay ca trong
truong hop moi ngudi dugc thué duoc giao
chat phat mot dién tich rung riéng 1€, thi viéce
xac dinh thi¢t hai trén cac dién tich rung nay
cling chi 1a trong d6i ma thoi, vi khi rimg da
dugc chit phat xong thi khong ai ¢ thé biét
duoc trude khi chat phat, trén dién tich rung do
c6 nhiing loai 1am san gi. Ngoai ra, tuy la cung
mdt loai ring theo sy xac dinh, phan loai cua
nha nudc, nhung chét luong, tritr [wong rirng cu
thé thi noi chung 13 mdi noi, mdi 16 ¢ khac
nhau. Vi vay, chiing ta phai chip nhén sy tuong
d6i khi giai quyét moi céng viéc noi chung,
cing nhu khi giai quyét vu 4n nay ndi riéng.

Vi cach tinh nhu vay trong vu an nay
dién tich ting nguoi chat phat dugce xac dinh
nhu sau:

Tran Thi L: 1.152m% Cao Xuan Hu:
1.440m’ Tran Thi H: 1.152m’; H6 Thi L:
1.152m";, Pinh Thi Th: 1.152m’; Cao ThiDu:
1.152m’ Cao Xuan H: 1152m’; Cao Thi D:
921,6m’; Tran Xuan B: 576m’; Tran Xuan D:
576m’; Tran Xuan L: 288m’; Cao Thi S:
230,4m’; Tran Xuan D:288m’.

Vi dién tich duoc tinh toan cu thé nhu
trén, theo quy dinh cua Diéu 189 B Luat
Hinh sy nim 1999, Thong tu lién tich sd
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19/BTP-BCA-TANDTC-VKSNDTC ngay
8/3/2007 cia B§ Tu phap, Bo Cong an, Toa an
nhén dan tdi cao, Vién Kiém sat nhan dan toi
cao thi khong ai trong s6 nhimg ngudi duoc
thué chat phat rirng trong vu an nay phai chiu
trach nhiém hinh su. Do d6 quan diém cua
Vién Kiém sat va Toa an cap so tham theo tic
gia 1a déu chua thoa dang.

Tt phan tich vu an trén, tac gia cho réng,
d6i cac vu an vé pha rimg lay dat lam nuong
ray, hodc tréng cac loai cay cong nghiép, khi
diéu tra, truy td, xét X1, cac co quan tién hanh
t6 tung can phan biét ba loai ngudi sau:

Thit nhat 1 nhitng ngudi cht muu, ding
tién thué nguoi khac chat phat rimg dé ho lay
dat trong trot, thi ho phai chiu trach nhiém ddi
v6i toan bo dién tich rumg bi phd, cling nhu
toan bo gia tri thiét hai da xay ra do nhiing
ngudi duoc thué (va cé thé ca ban than ho) da
thuc hién. Néu vi chinh sach d6i véi nguoi
thudc doi tuong dan tdc it nguoi, nguoi ¢ vung
sdu, vung xa, diéu kién kinh té qua kho khan,
hiéu biét phap luat han ché, thi chi c6 thé xem
xét dé xét xtr ho voi muc an thip, cho hudng
an treo, ap dung hinh phat cai tao khong giam
giit, hodc tham chi c6 thé ap dung cac quy dinh
vé mién trach nhiém hinh sy, mién hinh phat;
khong dugc tuy tién khong truy cuu trach
nhiém hinh sy ddi véi ho, vi 1am nhu vay lavi
pham mét trong nhirng nguyén tic rat co ban
ctia phap luat hinh sy nudc ta - nguyén tic
phap ché xa hoi chu nghia.

Thir hai, d6i véi nhitng nguoi lam thué
theo hinh thure khoén cong viéc cho ca nhom,
sau khi cong vi¢c chung cta cd nhém hoan
thanh, nguoi thué s€ nghiém thu va tra tién, thi
toan bo dién tich ring bi pha, toan b gia tri
thiét hai da xay ra ca nguoi thué va nguoi dugc
thué phai chiu chung va néu dién tich rimg
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hodc gia tri thiét hai du dé truy ctru trach
nhiém hinh sy, thi tat ca nhiing nguoi trén 1a
déng pham v&i nhau trong vu an; trach nhiém
hinh sy cu thé cia timg ngudi cin ¢ vao vai
tro clia ho trong ddng pham dé xac dinh.

Thir ba, d6i v6inhirmg ngudi lam thué theo
ngay cong, trach nhiém hinh sy ctia ho duogc
xéc dinh theo phan dién tich ring bi pha hay
phén gia tri thi¢t hai da xay ra, ma phﬁn dién
tich va phan gid tri nay duoc tinh dira vao mirc
tién cong/ngdy va sd ngay timg ngudi duoc
thué tham gia. Néu phan dién tich rimg bi pha
va phan gia tri thiét hai cua ngudi ndo d6 chua
dén muc phai chiu trach nhiém hinh su thi
khong duoc truy ctru trach nhi¢m hinh sy déi
vG1 nguoi nay, chi truy ctru trach nhiém hinh
su doi véi nguoi chu muu, nguoi bo tién ra
thué dé ho lay dat trong trot va nhitng ngudi
lam thué khac. Nhitng nguoi l[am thué khong
phai chiu trach nhiém hinh sy s€ tham gia
trong vu 4n véi tu cach ngudi c6 quyén loi,
nghia vu lién quan.

Trén day 1a mot sb trao do6i cua tac gia lién
quan dén van dé nhan thic thé nao cho dung
ché dinh déng pham trong thuc tién cong tac
x€t xu, thong qua mot vu an cu thé. Viéc ndm
virng van dé nay trong vu 4n c6 nhiéu ngudi
tham gia khong phai lic nao ciing dé dang, rat
dé xdy ra tinh trang oan sai, bo lot td1 pham,
hay c6 nhimng quyét dinh t6 tung khong chinh
xac, gay kho khan cho nhau gitra cac co quan
tién hanh t6 tung hodc sy khong ddng tinh
trong du luan xa hoi. Thong qua bai viét, tac
gia mong mudén nhan dugc su quan tim trao
ddi cua ban doc, nham gop phﬁn tao duoc su
thong nhét trong nhan thirc vé van dé dong
pham noi chung, vé xac dinh vai tro, trach
nhiém ctia nguoi thué, nguoi dugce thué trong
cac vu an huy hoai rimg néiriéng m
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