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1. D4n nhap

Viéc sang tao va hinh thanh céc tac phém

khong thé tach roi khoi qua trinh sao chép va

Tém tit:

Sao chép va trich din 14 hai hanh vi xdm pham quyén tac gia phd bién va
nghiém trong nhat, dac biét dbi voi cac tac pham viét. Dy thao Luat Stra
ddi, bd sung mot s6 diéu ctia Luat S6 hiru tri tud hién c6 diéu khoan cho
phép “sir dung van ban va dir liéu di dugc cong bd hop phap, cong chung
duogc phep truy cdp nhdam muc dich nghién clru, huin luyén va phat trién
hé thdng tri tué nhan tao (AI)”. Tuy nhién, néu chi néu myc dich st dung
ma khong 1am rd hanh vi phép 1y duoc phép thi viéc 4p dung trong thuc té
s& gip kho khan. Bai viét nay phan tich dinh hudng hoan thién phép lut
sO hitu tri tug cua Viét Nam vé hai hanh vi nay, dya trén kinh nghiém cta
cac qudc gia di trudce, nham xay dung mdt hanh lang phap ly cong bing
va phu hop hon cho tac gia, dong tac gia. Qua do, bai viét huong dén viéc
khuyén khich hoat dong sang tao trong bdi canh chuyén doi sé va sy phat
trién manh mé cua tri tué nhan tao.

Abstract:

Reproduction and quotation constitute the two most common and serious
infringements of copyright, particularly with respect to literary works.
The Draft Law amending and supplementing a number of provisions of
the Law on Intellectual Property currently include a clause permitting “the
use of lawfully published text and data that are publicly accessible for the
purpose of research, training, and the development of artificial intelligence
(Al) systems.” However, specifying only the purpose of use without clearly
defining which are legally permissible may lead to difficulties in practical
application. This article analyzes the orientation for improving Vietnam’s
intellectual property legislation regarding these two acts, drawing upon the
experience of jurisdictions which have taken earlier steps in this field, with
a view to establish a fair and more appropriate legal framework for authors
and co-authors. Accordingly, it aims to foster creative activities in the context
of digital transformation and the rapid development of artificial intelligence.

trich din, hai yéu t6 co ban gop phan vao viéc
tao ra gia tri thwong mai cho cac tac pham.
Theo quan diém cua chu nghia vi lo1i, bao vé
quyén tac gia duoc cp trong mot khoang
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thoi gian gidi han dé bao dam sang tao ra di
cac tac pham vian hoc va nghé thuat vi phuc
lgi chung cta xa hoi. Tuong tu, Ludt S& hiru
tri tué (SHTT) Viét Nam ciing xem quyén
sao chép va trich dan 1a quyén tu nhién, dat
lgi ich ctiia cong chung lam trung tam, cho
phép moi ngudi xay dung trén cac tac pham
da c6 dé sang tac thém nhiéu san pham mai.

Tuy nhién, Luat sé kho dat dugc muc tiéu
néu trao quyén sao chép, trich din qua rong
ma khong bao vé day du loi ich cua tac gia.
Hon nita, voi tu cach 1a mot quyén nang co
ban trong bao ho quyén tac gia, cac cam ket vé
quyén sao chép va trich dan tac pham viét con
14 mot trong nhitng ndi dung khong thé thiéu
cta cac Hiép dinh thuong mai tu do. Mic du
vay, 1a mot qudc gia méi phat trién phap luat
SHTT vai thap ky tré lai day, Viét Nam dang
gap nhiéu van dé trong xdy dung khung phép
Iy bén canh nhimg thanh tuu dat dugc. Nhiéu
bét cap trong hé thong phap luat SHTT Viét
Nam van chua thé thdo g&, ddn dén nhiing
kho khan khi ap dung vao qua trinh thye thi.

Trong bdi canh chuyén d6i sb, ranh gidi
giita sao chép, trich dan hop phap dang tré
nén mong manh hon. Cac hanh vi nay da
m¢ sang cac hoat dong ty dong hoa trén
moi trudong s6. Bén canh d6, Viét Nam dang
tham gia ngay cang nhiéu hon vao cac hiép
dinh thwong mai tu do thé hé méi (CPTPP,
EVFTA, RCEP), trong d6 céc tiéu chuan vé
bao hd quyén tic gia, quyén sao chép va su
dung hop 1y. Dy thédo Luét Stra doi, bo sung
mot sb diéu cua Luat SHTT! (sau day goi tat
1a Dy thao Luat hién c6 diéu khoan cho phép

“str dung van ban va dir liéu da duoc cong
bd hop phap, cong chiung dugc phép truy cap
nhim muc dich nghién ciru, huan luyén va
phat trién hé thdng AI”. Tuy nhién, néu chi
néu muc dich st dung ma khong lam rd hanh
vi phap 1y dugc phép thi viéc ap dung trong
thyc té s& gap kho khian.
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Thuec tién nay doi hoi phap luat Viét Nam
phai cap nhat, hoan thién va théng nhat quy
dinh vé hanh vi sao chép, trich dan; trong d6
c6 tac pham viét bang cach tham khao kinh
nghiém quéc té co lién quan.

2. Mot s6 kién nghi nhim hoan thién Dy
thiao Luat Stra ddi, bd sung mot sé dicu
ciia Luit S& hiru tri tué lién quan dén sao
chép va trich din tac pham viét

2.1. Khdi nigm “quyén sé hitu tri tué”

Du thao Luét sira d6i khoan 1 Diéu 4:
“Quyén SHTT la quyén cua t6 chirc, ca nhan
dbi voi cac dbi tuong quyén tac gia va quyén
lién quan dén quyén tic gia, quyén s& hitu
cong nghiép va quyén ddi véi gidng cay
trong” thay vi st dung thuat nglr “tai san
tri tué” nhu tai diéu khoan trén trong Luat
SHTT hién hanh. Viéc thay dbi khai niém
nay c6 thé giup phap luat Viét Nam théng
nhit hon véi thong 1& qudc té, song lai thu
hep pham vi khéi quat. “Tai san tri tué¢” vén
phan 4nh ban chat kinh té cua sang tao - 13
co 56 cho vige dinh gid, gop von, thé chap
va chuyén nhuorng quyen SHTT. Viéc loai
bo cum nay co thé khién quy dinh hién hanh
thiéu nén tang phap 1y khi trién khai cac hoat
dong thuong mai hoa tai san tri tué¢. Do do,
can can nhéc giir lai hodc dinh nghia lai “tai
san tri tué” ¢ cap do luat dé bao dam tinh
dong bo gitra Luat SHTT véi B luat Dan su
va cac van ban phap luat lién quan.

2.2. Pham vi bao ho

Dy thao Luat b6 sung khoan 4 Diéu 15 vé
cac ddi tuong khong thudc pham vi bao ho
quyén tac gia. Theo d6, cac d6i tugng khong
thudc pham vi bao ho ciia quyén tic gia s&
bao gém: (1) Tin ttc thoi su thuin tuy dua
tin; (2) Van ban quy pham phap luat, van ban
hanh chinh, van ban khac thudc linh vuc tu
phép va ban dich chinh thirc cuia van ban do;

b Dy thao Ludt Stra d6i, bo sung mot sé diéu cua Luat SHTT du kién duge Qude hoi cho ¥ kién va thong qua tai
Ky hop thir 10, Quéc hoi khoa XV (tir ngay 20/10/2025 dén ngay 11/12/2025).
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(3) Quy trinh, hé théng, phuong phap hoat
dong, khai niém, nguyén ly, s6 liéu va 4)
Y tuong, khau hiéu, tén tac phém mot cach
doc lap. Viéc bo sung “y tuong” trd thanh dbi
tuong khong duoc bao ho quyén tac gia 1a
dung v6i tinh than phap luat SHTT cia Viét
Nam va quéc té: khong bao ho y tuong, chi
bdo ho hinh thic thé hién. Dién hinh nhu
trong Luat Ban quyén Hoa Ky, Diéu 102(b)
cung co quy dinh vé vin dé khong bao ho ban
quyén dbi voi y tudng: “Trong moi triong
hop, sw bio hé quyén tac gia doi véi mot tdc
phdm nguyén goc sé khéng bao gio dieoc mo
réng dén bdt ky y twong, quy trinh, qud trinh,
hé thong, phwong phép hoat dong, khdi niém,
nguyén 1y hay phdt hién ndo, di nhitng yéu
16 dé dwoc mé ta, giai thich, minh hoa hoac
thé hién duwéi bat ky hinh thire ndo trong tac
phim ™. Hay trong Hu6ng dan cua T6 chirc
SHTT thé gioi (WIPO) vé Cong udc Berne
vé Bao ho cac tic pham van hoc va nghé
thuat nim 1978, Diéu 2.8 ciing giai thich cac
treong hop voi noi dung cdt 18i twong .

Phép luat SHTT cua Viét Nam hién nay
dang quy dmh ty 1¢ duoc phép 580 chép tac
pham viét toi da 1a 10% dbi vai tat ca cac myc
dich dugc quy dinh la ngoai 1€ ciia ban quyen .
Tuy nhién, voi sy phat trién nhanh chong cua
Al viéc quy dinh gi6i han sao chép bang cac
con s6 dinh luong nhu vay s& khong con 1a
phu hgp. Viéc stt dung Al thuc hién sao chép
“chuyén sau” sé 1a phuong phap lach luat hig¢u

qua trude viée kiém nghiém hanh vi sao chép
thong qua %. Bd&i 1€, Al c6 khd ndng tai tao
cAu triic, tinh tiét va ngdn ngit ciia tac pham
gbc dé tao ra tac pham méi & mirc do twong
ddng cao, du ty 18 ky ty trang ldp & muc do
rat thip. Vi vdy, viéc x4c dinh rd tiéu chi phan
biét gitra “y tudng khong duoc bao hd” va “}’1
twong cu thé thanh biéu hién trong tac pham
duoc bao hd” 1a yéu cau cap thiét, nham bao
dam phap luat ban quyén Viét Nam c6 thé
ung pho hiéu qua véi hanh vi sao chép tinh vi
trong moi truong phat trién AI nhanh nhu hién
nay. Viéc phan biét trén c6 thé thuc hién duoc
thong qua su dung phép thir Abstraction -
Filtration - Comparison (AFC). AFC dua
trén qua trinh thtr 3 budc: (1) Triru tugng hoa
(abstraction) 1a giai doan tac pham gdc s& duoc
boc tach thanh cac cap d6 khai niém ngay cang
triru twong, tir chi tiét ngodn ngit cu thé dén cau
tric chuc ndng co ban, gitp phan loai so bo
dau 13 ¥ tudng chung va dau 1a biéu hién chi
tiét; (2) Loc bo (filtration) 1a giai doan loc bo
di nhitng yéu t6 khong dugc bao hd nhu cac ¥
tuong chung, cac yéu to bi “hop nhat” (Merger
Doctrine - khi y trdng chi c6 mot cach thé hién
duy nhét), va cac yéu td mang tinh khudn miu,
can thiét theo thé loai (Scénes a faire); (3) So
sanh (comparison) 1 giai doan so sanh cau
tric sau khi loc bo yéu tb khong duogc bao ho
clia ca 2 tac pham. Néu su tuong dong dang ké
ton tai & cép dd céu tric da duge loc bo nay,
thi d6 chinh 13 bang chimg xac thue cho su sao

17 U.S.C. §102(b): “In no case does copyright protection for an original work of authorship extend to any idea,
procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which
it is described, explained, illustrated, or embodied in such work”.

% WIPO Guide to the Berne Convention for the Protection of Literary and Artistic Works (1978) Diéu 2.8: “...
The Convention uses the expression “original works” later in this sense and to distinguish from those copied
(Article 2(3)). But originality must never become confused with novelty, two artists, placing their easels on the
same spot and each making a picture of the same landscape, each separately creates a work, the second painting
is not novel, because the same subject has already been dealt with by the first painter, but it is original because
it reflects the personality of its maker...”.

4 Nghi dinh s 17/2023/NB-CP quy dinh chi tiét mot sé diéu va bién phap thi hanh Luat SHTT vé quyén tac gia,
quyén lién quan, Diéu 25, khoan 3: “Béi véi tic pham diege thé hién duwdi dang chit viét, hanh vi sao chép hop Iy
quy dinh tai khoan 1 Dzéu nay la hanh vi sao chép bang cach photocopy, chup anh hoac hinh thirc twong ty khac
toz da khong qua 10% tong 8O trang hoac tong don vi liew trie (bytes), tong sé tir ciia dn ban, d¢ dai néi dung ciia
dn ban doi véi tac pham dwoe cung cdp dwdi dang dn ban dién tir khong chia trang”.
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chép biéu hién, bat ké viéc Al da thay d6i hoan
toan tir nglr bé mat nhu thé nao.

2.3. Tinh hop ly khi thuc hién hanh vi
sao chép va trich ddn tac pham viét

Dé can bang loi ich giita hai bén chu thé
1a tac gia, chu s¢ hitu quyén tac gia va cong
ching, phap luat SHTT hién nay dang c6 xu
hudng dat ra ngoai 1é cho quyén tac gia hay
con goi d6 13 gidi han ban quyén. Xu hudng dat
ra gi6i han cho ban quyén 1a xu huéng chung
va tat yéu dé phat trién. Boi 18, néu tac gia, chi
s& hitu quyén tac gia c6 duoc quyén va loi ich
qué 16n tir tac pham s& giéi han dén mic tiéu
cuc quyén duoc tiép can thong tin, quyén tu do
ngon luan... nhitng quyén con ngudi cua cong
chiing. Didu nay gay can trd sy phat trién cta
xa hoi; ddng thoi phia tac gia cling mét di dong
luc sang tao. Tuy nhién, viéc dat ra giéi han
toi dau dang 1a van d¢ 16n. Thuc té da va dang
chiing minh: nhiing ngoai ¢ dang tr¢ thanh
con dao hai ludi giét chét dong lyc sang tao
ctia ca x4 hoi va tac gia; trong mot s6 trudng
hop, ngoai 16 tr thanh cong cu cho cac chu thé
khac loi dung dé xam pham ban quyén.

Phép luat Viét Nam dan tuwong thich véi
phap lut qudc té vé viée sir dung “tinh hop
1Iy” 1am phép thtr cho ranh gidi gitra hanh vi
sao chép, trich dan hop phap ctia cong chiing.
Tuy nhién, “tinh hop 1y” trong Luat SHTT
Viét Nam hién nay van con rat mo ho va ngay
ca trong Dy thao Luat hién tai cling chua dé
cap dén viéc sta ddi, bd sung. Luat SHTT
hién hanh méi chi dung lai ¢ viée ghi nhan vé

“sao chép hop 1y”, “trich dan hop 1y” va “st
dung hop 1y ma van chua c6 su cu thé hoa.
Nhan t6 nao quyét dinh hanh vi sao chép nim
trong khuon kho sir dung hop 1y hay khong va
nguoc lai? Nghi dinh s 17/2023/ND-CP quy
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dinh chi tiét Luat SHTT vé quyén tic gia cling
khong 1am rd dugc ndi ham cua “tinh hop 1y~
dugc quy dinh trong Luat SHTT. Hon nira,
khoan 1 Biéu 25 Nghi dinh nay lai dua ra dinh
nghia twong d6i luan quéan khi quy dinh tinh
hop 1y khi thuc hién sao chép chinh 1a viéc
thuc hién hop 1y hanh vi sao chép. Hay cling
trong Diéu 26 Nghi dinh nay, tiéu chi danh gia
hanh vi st dung hop 1y lai bao gom “khong
lam phuong hai bat hop 1y”. RS rang c6 thé
thiy nhimng quy dinh nay khong nhitng khong
lam 1o duogc “sy hop 1y” trong viéc thyc hién
hanh vi duoc coi 1a ngoai 1é ctia ban quyén ma
con 1am cho ranh giéi gitra tinh hgp phap va
bat hop phap mo di.

~ 66

Dé lam rd “tinh hop 1y” trong viéc cong
ching thyc hién hanh vi sao chép va trich dan
tac pham viét, phép luat quc té da c6 nhitng
phep thir twong ddi hiéu qua. Theo khodn 2
Diéu 9 Cong udc Berne, dé thuc hlen hanh
vi sao chép, trich dan hop phap cin phai
tudn theo phép tht 03 budc: (1) Viéc sao
chép do chi duogc phép trong cac truong hop
ngoai I¢ dac biét ma dugc quy dinh boi phap
luat quéc gia; (2) Viée sao chép do khong
xung dot voi viée khai thac binh thuong tac
pham; (3) Viéc sao chép d6 khong giy ton
hai mot cach bat hop 1y dén lgi ich hop phap
cua tac gid. Hay tuong tu, phép luat Hoa Ky
cling quy dinh viéc “st dung hop ly” lam
gi61 han cho viéc sao chép hgp phap thong
qua vi¢c van dung hoc thuyét “Str dung hop
1y - Fair Use. Theo d6, hoc thuyét “st dung
hop 1y cho phép mot nguoi st dung va sang
tao dua trén cac tac pham c6 ban quyén theo
cach ma khéng tuéc doat di mot cach bat
cong quyen ning kiém soat va huong 101 tur
tac pham cua tac gia, chu s¢ hiu quyen tac
gia®. Pé cu thé hoa hoc thuyét nay, Dicu 107

5 Luat SHTT hién hanh tai diém b, ¢, d khoan 1 Diéu 25 ghi nhan vé viéc thuc hién hanh vi sao chép, sir dung,
trich dan dugc coi 14 ngoai 1& ciia ban quyén; tirc 14 viéc thyc hién hanh vi sao chép, sir dung, trich dan s& 1a hop

phap néu trong pham vi “hgp 1y”.
9 Office of the General Counsel,

“Copyright and fair use”, Office of the General Counsel (Harvard University),

https://ogc.harvard.edu/sites/hwpi.harvard.edu/files/ogc/files/oge_copyright and fair use guide bea

jan_2024.pdf?m=1704922795.
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Ludt Ban quyén Hoa Ky dua ra 04 nhan t6
lam diéu kién cho ngudi thue hién hanh vi sao
chép: (1) Muc dich va tinh chat coa viéc st
dung (viéc str dung c6 mang tinh chat thuong
mai hay tao ra gia tri méi, muc dich méi hay
khong); (2) Ban chit cua téc pham duoc bao
hé ban quyen (tac pham gbc mang tinh sang
tao, hu cAu s& duoc bao ho chit hon tac pham
mang tinh thong tin, thuc té); (3) Luong va
tinh chit cua phan dugc str dung (nguorl su
dung l4y bao nhiéu phén tram, va phan d6 c6
phai 1a “cdt 16i” cua tac phim hay khong);
(4) Anh huéng cua viée stir dung dbi voi thi
trudng tiém ning ciia tic pham gdc (hanh vi
sir dung c6 1am gidm doanh thu, ph4 huy thi
truong, hodc 1am mat kha ning khai thac kinh
té hop phap cua tic pham gdoc hay khong). Vi
vay, nhom tac gia cho rﬁng, Du thao Luat co
thé tham khao cach tiép cin nhu ctia phép luat
Hoa Ky dé tao thanh quy trinh thir “tinh hop
Iy” - lam rd ranh gioi gitra sao chép va trich
dan hop phap nhur 1a ngoai 1¢ ctia ban quyén.

Trén co s& hoan thién quy dinh vé cac
trudng hop sir dung tac pham da cong bd ma
khong phai xin phép, khong phai tra tién nhuén
but, thu lao; bao dam ranh gidi ro rang gitra
hanh vi st dung hop 1y va hanh vi xadm pham
quyén tac gia; dong thoi bao dam sy phi hop
v6i phép thir ba bude theo Cong ude Berne va
thong 16 qudc t& v& quyén tac gia, nhom tac
gia dé nghi bd sung quy dinh sir dung hop 1y
tac phém. Cu thé: viée st dung tac phém da
cong bd ma khong phai xin phép, khong phai
tra tién nhun but, thu lao chi duoc coi 1a hop
Iy khi dong thoi dap Gmg cac diéu kién sau day:

a) Viéc st dung chi gidi han trong cac
truong hop ngoai 1€ dac bi¢t dugc phép luat
quy dinh;

b) Viéc str dung khong xung dot voi viée
khai thac binh thuong tac pham;

¢) Viéc str dung khong giy phuong hai
mot cach bat hop 1y d&én quyén va loi ich hop
phap cua tac gia, chu s¢ hitu quyén tac gia.
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Khi danh gia viéc st dung hop 1y theo
khoan 1 Piéu nay, co quan c6 thim quyeén,
tac gia, chu so hitu quyén tac gia va cac chu
thé lién quan can cr vao cac tiéu chi sau day:

a) Muc dich va tinh chat ctia hanh vi sir
dung, bao gdém tinh thuong mai hay phi
thuong mai;

b) Tinh chét cia tic pham dugc st dung;

¢) Pham vi, ty 18 noi dung tac phdm dugc
sir dung so vai tong thé tac pham,;

d) Anh huong cua hanh vi st dung d6i
véi thi truong khai thac thong thuong cua
tac phdm hodc gi4 trj cia tac pham. Viéc sir
dung hop 1y phai bao dam ghi 10 tén tac gia
va ngudn gdc tac pham, khong duoc xuyén
tac ngi dung, gdy anh hudng dén danh du, uy
tin tac gia.

Viée bd sung diéu luat vé sir dung h0’p Iy
tac pham la can thlet nhim thong nhat cac
quy dinh hién hanh von rai rac tai nhiéu diéu
khoan va van ban dudi luat, thiéu tinh tap
trung va dinh hudng 4p dung. Hién nay, Diéu
25 Luat SHTT hién hanh chi liét ké cac truong
hop ngoai 1¢ ma chua xéc dinh 10 tiéu chi thé
nao dugc coi la “hop ly”, trong khi Nghi dinh
s0 17/2023/ND-CP méi dimg lai & huéng dan
khai quat. Viéc tap trung hoa cac diéu kién va
tiéu chi danh gia vao mot didu luat doc lap
khong chi giip xac dinh ranh gidi gitra hanh
vi st dung hop phap va hanh vi xdm pham
quyén tac gia, ma con ting tinh minh bach,
kha nang dy doén va hi€u lyc thi hanh cua
phép luat. Quy dinh ndy gop phan bao dam
cong bang gifta quyén loi cla tac gia va nhu
cau tiép can thong tin cua cong chung, dong
thoi nang cao trach nhiém cua nguoi st dung
trong viéc ghi rd tén tac gia, ngudn gdc tac
pham va bao vé danh du, uy tin cta tac gia.

Diéu luat duoc xay dung trén co sO phép
thir ba budc (three-step test) cua Cong ude
Berne va bon tiéu chi “Fair Use” ctia Hoa Ky,
ddng thoi tham chiéu mo hinh “ngoai 18 hep”



(closed system) cua Lién minh chau Au va
Nhat Ban’. Su tiép thu c6 chon loc nay bao
dam tinh twong thich qudc té, dap tmg yéu cau
hoi nhap trong bdi canh Viét Nam thuc thi cac
cam két Hiép dinh thuong mai tu do Viét Nam -
Lién minh chau Au (EVFTA) va Hiép dinh
Déi tac toan dién va tién bo xuyén Thai Binh
Duong (CPTPP). Viéc ndi luat hoa day dua cac
diéu kién “sir dung hop Iy gitip nang cao hidu
qua bao vé quyeén tac gia, giam nguy co tranh
chip va tao khung phép 1y linh hoat cho hoat
dong khai thac tac pham trong méi truong sd.
Day 14 budc hoan thién can thiét dé hé thong
phép luat SHTT Viét Nam vira bao vé dong
luc séng tao, vura thic déy phat trién tri thirc
va dbi moi sang tao quéc gia.

Ngoai ra, viéc tdp trung hdéa quy dinh
gilp can bang loi ich gita tac gia va nhu
cau tiép can thong tin cua cong ching. Mot
mat, diéu luat vé s dung hop 1y tac pham
bao vé quyén nhan than va quyén tai san cta
tac gia thong qua cac diéu kién nghiém ngat
nhu yéu cau khong giy phuong hai dén khai
thac binh thuong tic pham. Mat khac, quy
dinh cho phép khai thic tac pham ma khong
can xin phép trong nhimg ngoai 1& dic biét
nham thic day lan toa tri thirc, phuc vu gido
duc va nghién ctu, phu hop véi chinh sach
phat trién xa hoi. Day 1a giai phap vira bao vé
dong lyc sang tao, vira dap tmg quyén loi clia
cong dong. Bén canh d6, viéc bd sung nghia
vu ghi tén tic gia va ngudn ngay trong didu
lut vé st dung hop 1y tac pham ciing 1a diéu
quan trong nham bao vé quyén nhén than cia
chinh tic gia. Hién yéu ciu nay dang ton tai
& nhiéu diéu khac nhau dan t&i tinh trang ap
dung thiéu chit ch&. Pua quy dinh nay vao
didu luat vé sir dung hop 1y tac pham gitp
bao dam rang, moi trudng hop st dung hop
1y déu phai tuan thi nguyén tic ton trong tac
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gia, trdnh xuyén tac hodc anh hudng dén danh
du tac gia - day 1a van d€ noi cdm trong moi
truong truyeén thong va mang xa hoi hién nay.

2.4. Co ché béi hoan hop Iy va thu lpi
gian tiép khi sw dung tic pham trong pham
vi ngoai lI¢ quyén tdac gid

Hién nay, phép luat SHTT Viét Nam quy
dinh nhiéu trudng hop ngoal 1€ cho phép st
dung tac pham ma khong can xin phép hoic
tra tién nhuan but, thu lao cho tac gid, nhu
sao chép dé phuc vu giang day, nghién ciru
hay trich dan nhdm muc dich thong tin, binh
luan (Piéu 25 Luat SHTT hién hanh). Tuy
nhién, cac ngoal le nay dang mang tinh tuyet
d6i, din dén sy mat can bang gitra quyeén loi
cua nguoi s dung va quyen loi chinh dang
clia tac gia. Khi quyén tac gia bi mién trir
hoan toan vé mit tai chinh, ngudi sang tao
van hoc - nghé thuit gan nhu khong c6 co
ché boi hoan, lam giam dong luc sang tao
va khong bao dam tinh cong bang trong viéc
khai thac, sir dung tac pham.

Diéu 25 Luat SHTT hién hanh quy dinh
cac truong hop ngoai 18 khi st dung tac pham
ma khong phai xin phép, khong phai tra tién
nhuan but, thu lao cho tac gid hodc chu s&
hiru quyén tic gia. Tuy nhién, trong thuc
tién, nhiéu to chirc, c4 nhan da su dung tac
pham trong pham vi cac ngoai 1¢ nay nhung
van thu dugc loi ich kinh té gian tiép, vi du
nhu: Céc co s¢ gido duc, dao tao dang tai tac
pham dé tang lugng ngudi hoc hodc uy tin
thwong hiéu; cac to chirc, phuong tién truyén
thong sir dung tac phdm nham thu hat ngudi
xem, ngudi theo ddi; cac nén tang truc tuyén,
mang xa hoi khai thac ndi dung c6 ban quyén
nham ting lugng truy cap, doanh thu quang
cao. Nhimg hinh thirc sir dung nay khong
mang tinh thwong mai truc tiép, song van tao
ra gié tri kinh té hodc loi ich xa hoi cu thé

7O Lién minh chau Au, hé théng “Closed system” 1a hé thong nay dua trén danh muc dy du cic ngoai 1é va
gidi han dugc quy dinh rd trong luat, va chi cho phép ap dung ngoai I¢ quyén tac gia doi véi nhitng truong hop

dugc phap luat quy dinh mét cach 16 rang. Copyright Exceptions and Limitations -

(Cambridge University Press, 2018).
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cho bén str dung. Trong khi do, tac gia - chu
so hitu quyén khong duge hudng bat ky phan
bdi hoan nao, dan dén sy mat can bﬁng loi
ich gilra nguoi sang tao va nguoi khai théc,
lam giam dong luc sang tao trong xa hoi.

Thay vi tiép tuc duy tri céc ngoai 16 mang
tinh tuyét ddi, Viét Nam nén hudng téi ap
dung co ché thu loi gian tiép hodc phi nhod
d6i v6i cac ngoai 1¢ vé sao chép va trich din
tac pham vin hoc. Nhitng chi phi nho nay s&
khong 14 qua nhiéu dé 1am anh huéng hay han
ché cong chung thuc hién hanh vi sao chép,
trich dan; nhung ciing du dé khich 1& duogc sy
sang tao cua tac gia va nang cao y thuc ton
trong ban quyén cua xa hoi. Truong hop viée
sir dung tac pham tuy khong nhim muc dich
thuong mai truc tiép nhung mang lai loi ich
kinh té gian tiép nhu nang cao hinh anh, uy
tin, tang lugng truy cédp, thu hit nguoi hoc,
nguoi xem hodc céac hinh thirc 1¢i ich tuong
tu, thi t6 chirc, ca nhan st dung van phai thuc
hién nghia vu bdi hoan hop 1y cho tac gia
hodc chu so hitu quyén tac gia. Theo do, cac
t6 churc gido duc, thu vién, co quan bao chi
hoic nha xuit ban khi st dung tc pham trong
pham vi ngoai 1€ co thé dong gép mot khoan
phi dinh ky hodc 1¢ phi tuong trung cho to
chtrc quan 1y tap thé quyén tac gia. Ngudn thu
nay s& duoc phan b lai cho cac tic gid dya
trén tan suat va pham vi st dung tac pham,
gitip ho nhan duoc phan boi hoan hop 1y ma
van bao dam loi ich cong cong trong viée tiép
can tri thirc. Cach lam nay khong chi phan
anh tinh than ton trong quyén tac gia, ma con
tao ra y thirc vin hoéa ban quyén trong cong
dong, dong thoi khuyén khich tac gia tiép tuc
sang tao va cong bd tic phdm méi.

Trong khoa hoc phép 1y vé quyén tac gia,
nguyén tic “can bang loi ich” duoc coi la nén
tang cia hé thong bao hd. Muc tiéu cua phap
luat SHTT khong chi 1a bao Ve quyén cia tac
gia, ma con bao dam quyén tiép can thong tin,

tri thire cna xa hdi. Do do, nhiéu hoc gia va
qudc gia di phét trién co ché “bdi hoan hop
ly” (fair remuneration) - tirc 1a van cho phép sir
dung tac pham trong pham vi ngoai 1¢, nhung
ngudi sir dung phai déng gép mot phan chi phi
twong xitmg véi loi ich kinh té gian tiép ma ho
thu duge. Co ché nay ducc xem la giai phap
dung hoa gitra quyen tiép can va quyén huong
loi, dong thoi thuc déy tai dau tu cho sang tao.

Chi thi 2001/29/EC cua Lién minh chau
Au (EU Copyright Directive) - Diéu 5(2)(b)
quy dinh cic qudc gia thanh vién c6 thé cho
phép sao chép cho muc dich cé nhan, nhung
phai bao dam tac gid dugc hudng “mdt khoan
bdi thudng cong bang” (fair compensation).
Diéu 5. Ngoai 1¢ va han ché: “2. Cdc quéc
gia thanh vién c¢é thé dwa ra cac ngoai 1é
hodc han ché déi véi quyén sao chép dwgc
quy dinh tai Piéu 2 trong cdc truong hop
sau: (b) doi véi viéc sao chép trén bat ky
phwong tién nao do mot ca nhan thyc hién
dé sir dung cd nhan va vi muc dich khong
truc tiép hodc gidn tiép mang tinh thu’ong
mai, voi diéu kién la chii s6 hivu quyén dwoc
nhén khodn boi thuwong hop Iy ¢6 tinh dén
viéc ap dung hodc khong dp dung cdc bién
phap cong nghé dwoc d@é cdp trong Diéu 6
déi véi tac pham hodc chii dé lién quan’™.

Viéc tham khao kinh nghiém quéc té, dac
biét 1a co ché “boi thuong cong bang (fair
compensation)” theo Chi thi 2001/29/EC cua
Lién minh chau Au, cho thdy xu huéng chung
ctia thé gi6i 13 khong mién trir hoan toan nghia
vu ddi v6i cac truong hop str dung tac pham
trong pham vi ngoai 1€, ma thay vao do, thiét
1ap co ché bdi hoan hop 1y dé bao dam can
bang loi ich gitra tac gia va nguoi sir dung. Mo
hinh nay gitip bao vé quyén lgi chinh dang
clia ngudi sang tao, dong thoi khong can tro
quyén tiép can tri thirc ctia cong ching. Trong
bbi canh Viét Nam dang hoi nhdp sau rong véi
cac hiép dinh quéc té vé SHTT nhu Hiép dinh

® Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society.
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vé cac khia canh thwong mai ctia so hitu tri
tu¢ (TRIPS) va Cong udc Berne, viée ap dung
co ché b01 hoan hop ly va thu loi gian tiép la
bude di can thiét dé tiém can chuan muc quoc
té, bao dam su cong bang, minh bach va bén
vimg trong bao hd quyén tac gia, dong thoi
thiic ddy méi truong sang tao va khai thac tac
pham lanh manh trong ky nguyén sb.

Nhu vay, c6 thé bd sung co ché boi hoan
hO’p Iy va thu loi gian tiép khi sur dung tac
pham trong pham vi ngoai 1¢ quyén tac gia:

1. T6 chike, cd nhén sir dung tde pham trong
cdc trieong hop ngoai 1é quy dinh tai Diéu 25
cua Ludt nay ma viéc sw dung do mang lgi loi
ich kinh té gian tiép (khéng nham muc dich
thwong mai tryc tiép nhwng mang lai loi ich
kinh té gian tiép nhw ndng cao hinh anh, uy
tin, tang luwong truy cdp, thu hut nguoi hoc,
nguoi xem hodc cac hinh thurc loi ich tuong
tw) thi phdi thue hién nghia vu boi hoan hop
Iy cho tdc gid hodc chii s hitu quyén tdc gid.

2. Mikc boi hoan hop Iy d‘u’O’c xac dinh dya
trén: a) Muec do, pham vi va tan sudt su" dung
tde phdam; b) Loi ich kinh té gidn tiép ma t6
chuee, ca nhan sw dung thu duoc; c) Gid tri sang
tao, tinh phcf bién va muc dich sir dung cua tac
phém; d) Théa thudn giita cdc bén hodc khung
mike do co' quan cé tham quyén quy dinh.

3. Khoan chi phi thu dugc tir viée st dung
tac pham theo Diéu nay dugc phan bd cho
tac gia, chi s¢ hitu quyén tac gia.

2.5. Vin dé sao chép va trich din déi véi
tri tué nhan tgo

Du thao Luat hién c6 diéu khoan cho phép
“sir dung van ban va dir liéu da duogc cong bd
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hop phéap, cong ching dugc phép truy cép
nham muc dich nghién ctru, huan luyén va
phat trién h¢ thong AI”. Tuy nhién, néu chi
néu myc dich st dung ma khong lam rd hanh
vi phép 1y dugce phép thi viéc &p dung trong
thyc té s& gap kho khan. S¢ di, viéc thu thap,
xtr 1y dir liéu hodc trich dan vuot pham vi
hop 1y ¢6 thé vi pham quyén tac gia, dic biét
néu Al tao ra san pham thuong mai dua trén
dir liéu gdc. Kinh nghiém qudc té cho thay
cach tiép can can bang hai muc tiéu: tai Lién
minh chau Au, Chi thi vé Ban quyén trong thi
truong s6 duy nhat (Directive on Copyright
in the Digital Single Market) (DSM Directive
2019) cho phép ngoai I¢ khai thac dir liéu cho
nghién ctru va huin luyén Al dong thoi ap
dung co ché opt - out, nghia la chu so htru
tac pham c6 quyen tir chdi viée khai thac tac
pham ctia ho; néu khong tir chdi, tac pham
co the duoc st dung tu do trong huan luyén

. O Hoa Ky, dua trén hoc thuyét “fair
use”, cac Toa an danh gid dua trén yéu to
transformative (thay d6i muc dich sir dung) va
anh hudng thi truong. Vu viée Kadrey v. Meta
(2025) ghi nhan viéc hun luyén Al c6 thé 1a
transformative trong mot s6 didu kién, nhung
phai xem xét tac dong thi truong'?; Silverman
v. OpenAl (2023 - 2025) van dang tranh luin
vé pham vi st dung dit 1iéu Am nhac cho AT ma
khong vi pham quyén tac gié“ va Warhol v.
Goldsmith (2023) nhan manh yéu t6 “thay thé
thi truong” khi danh gié tinh transformative
cia tac pham'2 cho thdy viéc huin luyén
Al c¢6 thé duoc coi 1a transformative nhung
van phai xem xét tic dong dén quyen 10'1
tac gia va thi trudong cua tic phdm gdc.

(Xem tiép trang 64)

9 BEuropean Parliament & Council (2019), Directive (EU) 2019/790 on copyright and related rights in the Digital

Single Market, https://eur-lex.europa.eu/eli/dir/2019/790.
10 Kadrey v. Meta Platforms (2025), CourtListener, Inc.,

docket/67569326/kadrey-v-meta-platforms-inc/.

No. 3:23-cv-03417 https://courtlistener.com/

WSilverman v. OpenAl (2023), Justia, No. 3:23-cv-03416 (N.D. Cal. July 7, 2023),https://docs.justia.com/cases/
federal/district-courts/california/candce/3%3A2023¢cv03416/415174/68.

12 Supreme Court of the United States (2023), Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 598
U.S. 508, https://www.supremecourt.gov/opinions/22pdf/21-869 87ad.pdf.
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mo hinh, san phrflm va dich vu Al méi. Boi co
ché nay tac dong truc tiép dén quyén, nghia
vu va trach nhiém phap 1y cua cac chu thé
tham gia, nén chi c6 dao luat do Qudc hoi
ban hanh méi c6 dii tham quyén hién dinh
dé xac lap nguyén tic, pham vi va gi¢i han
ap dung. Néu chi dugc quy dinh ¢ nghi dinh
hodc thong tu, sandbox s€ lam gidm di gia tri
phap 1y rang budc, lam suy giam tinh minh
bach, théng nhat va kha ning chiu trach
nhiém cua co quan quan ly.

Bén canh d0, viéc dua sandbox vao Luat
Al thé hién tu duy lap phap chu dong, khong
chi coi sandbox 1a cong cu hanh chinh ma
la mot phuong thirc quan tri cong nghé tién
tién gin véi dinh hudng phap luat dong hanh
cung d6i moi sang tao. Sandbox trong ludt s&
gitip Nha nuéc chu dong thiét 1ap khong gian

phdp ly an toan cho sang tao, qua do thac
day doanh nghiép va té chirc cong nghé thi
nghiém san pham méi trong pham vi giam
sat co kiém soat. Sau cung, quy dinh co ché
nay trong ludt con bao dam tinh on dinh va
théng nhit cua hé thong phap luat, dic biét
trong céc linh vuc nhay cam nhu dir liéu ca
nhan, tai chinh, y té hay glao duc noi Al co
thé tac dong truc tiép dén quyén con ngucn
va trat tu xa hoi. Nhu vay, viéc thé ché hoa
sandbox ngay trong Luat Al khong chi la giai
phap k¥ thuat 1ap phap, ma con 1a cam két
chinh tri - phép ly cia Nha nuéc Viét Nam
trong viéc kién tao moi trudng phap 1y an
toan, linh hoat va bén viing cho d6i méi sang
tao, qua d6 can bang hai hoa gitra quan 1y rii
1o, bao vé quyén con nguoi va thiic day phat
trién cong nghém

GOPY lllI Tllﬁl] l"m' Slin nﬁl... (tiép theo trang 39)

Do do, mot khung phap 1y hi€u qua nén quy
dinh r& hanh vi khai thac dit liéu va trich dan
hop phap, 4p dung co ché minh bach va truy
xudt nguodn dit liéu (traceability), dong thoi
két hop opt-out hodc co ché cap phép/bdi
thuong (licensing/compensation), vira bao vé
quyén tac gia, dic biét voi tic pham vin ban,
vira tao diéu kién thuan loi cho nghién ctru va
phat trién Al trong nudc, dong thoi bao dam
tudn tha nguyén tic three-step test (phép thir
ba budc) cua Cong udc Berne.

3. Két luan

Du thao Luét Sira ddi, bd sung mot )
diéu ciia Luat SHTT hién nay tuy da dé cap
dén hanh vi sao chép va trich dan trong moi
truong sb, song cach tiép can van mang tinh
khai quat, chua xac 1ap dugc ranh gidi phap
1y 10 rang gitta hanh vi sao chép hop phap
phuc vu sang tao - nghién ctru va hanh vi
xdm pham quyén tac gia. Trong bdi canh
cong nghé sb va Al ngay cang dua vao viéc

64/ 2P puar

S6 04 (507), Ky 2 - Thang 12/2025

khai thac, tong hop va tai st dung dir licu,
ving xam phép 1y ndy c6 thé gdy anh huong
nghiém trong dén viéc bao hd quyén tac gia
va hoat dong sang tao. Do do, viéc bod sung
cc quy dinh cu thé hon vé pham vi, diéu
kién va giéi han cua quyen sao chep, trich
dan trong m01 truong s6 14 budc tién quan
trong va can thiét. Dé hoan thién hon c6 thé
tham khao kinh nghiém qudc té nhu co ché
“fair use” ciia Hoa Ky, ngoai 1¢ khai thac dir
litu (TDM) trong Chi thi DSM 2019/790/
EU ctia Lién minh chau Au, hay quy dinh
vé sao chép ty dong phuc vu nghién ctru cua
Nhat Ban. Trén co s& do, hoan thién kip thoi
Du thao Luat trong bbi canh phat trién nhanh
chong cua khoa hoc - cong nghé va Al sé
1a budc di quan trong, gop phan hinh thanh
hanh lang phap 1y can bang, minh bach va
hiéu qua, bao dam can bang giira loi ich cua
tac gid va cong chung, qua d6 thuc day doi
méi sdng tao va nang cao hi¢u qua quan tri
SHTT tai Viét Nam trong ky nguyén som



