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Tém tit: The Rule of Law va Nha nwée phdp quyén la nhitng thudt ngit chinh tri - phdp 1y
dwege thao lugn nhiéu 6 Viét Nam trong vai thdp ky gan ddy, nhung van chiea c6 sy thong
nhdt trong gidi nghién civu vé mét so khia canh. Bdi viét phén tich nguén goc, ndi dung
ciia The Rule of Law theo cdch hiéu phé bién trén thé gidi, so sanh voi quan diém vé Nha
nuée phdp quyén ¢ Viét Nam. Ching téi cho rang, The Rule of Law va Nha nwéc phdp
quyén la hai khdi niém khéng hoan toan dong nhat vé nguon géc va néi dung. The Rule of
Law ham y mét “Xa hoi phdp quyén” hon la mét “Nha nuée phdp quyén”, va trong boi
cdanh hién nay, Viét Nam nén huéng dén viéc xdy dung xa héi phap quyén theo ding tinh
than ciia The Rule of Law.

Tir khéa: The Rule of Law, Xa hoi phap quyén, Nha nuéc phap quyén, Viét Nam

Abstract: Although much discussion has recently focused on the political and legal term
‘the Rule of Law’ and the so-called Nha nuoc phap quyen (Rule-of-law State), consensus
has not yet been reached on some aspects. The paper traces the origin of “the Rule
of Law” and analyses its meanings according to international conventional wisdom in
comparison with the viewpoint of the Rule-of-law State in Vietnam. To our understanding,
“the Rule of Law” and rule-of-law State are not completely identical in terms of their
origin and interpretation, as “the Rule of Law” implies a “rule-of-law society” rather
than a rule-of-law State (rule-of-law State or law-based State). In the current context,
Vietnam shall build a rule-of-law society in the spirit of its original principle.
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Din nhip

The Rule of Law 1a mét Iy thuyét chinh
tri - phap 1y hinh thanh & Anh Quéc tir
khoang thé ky XII. Hién nay, The Rule of
Law dugc thtra nhan nhu mdt gia tri phé
quét, 1 nén tang cho viéc xay dung va van
hanh cta cac nha nuéc hién dai. O Viét
Nam, tu tuong vé The Rule of Law di duoc
tiép nhan tir dau thé ky XX bdi cac tri si,
nha cach mang yéu nudc, ma Cha tich HO
Chi Minh c6 1€ 1a nguoi phat ngén chinh
thirc dau tién trong Ban kién nghi giri dén
Ho1 nghi Versailles nam 1919. Trong lan
stra d6i Hién phap vao nam 2001, muyc tiéu
xay dung Nha nudc phap quyén xi hoi chi
nghia chinh thtrc dugc ghi nhan, sau do tiép
tuc dugc khang dinh va lam 6 hon trong
Hién phap nam 2013. D véy, cho dén nay
van c6 nhitng tranh luan vé ndi ham cua
khai niém Nha nudc phap quyén theo cach
hiéu ¢ Viét Nam trong twong quan so sanh
v6i nhan thirc phd quat vé The Rule of Law
trén thé gioi. Cau hoi dat ra 13, The Rule
of Law néi dén mét “Xa héi phap quyén”
hay Nha mieée phap quyén? Tw duy phdp
Iy hién nay ¢ Viét Nam vé Nha nuéc phap
quyén xd héi chii nghia twong vmg dén mirc
do nao voi The Rule of Law? Liéu Viét Nam
nén dung lai o muc tiéu xay dung Nha nuoc
phdp quyén hay nén ddt van dé réng hon
la xdy dung Xa héi phdp quyén? Noi dung
phan tich trong bai viét gop phan lam rd
nhiing cau hdi nay, trong d6 chu trong so
sanh pham vi ngi ham cuda hai khai niém.
1. Nguon goc va khai niém The Rule of Law

Mic du hién nay van chua c6 mot
dinh nghia/khai niém chung théng nhat vé
The Rule of Law, nhung gigi nghién ctru
déu dong thuin rang, thuat ngit nay duoc
Albert Venn Dicey trinh bay c6 hé thong
lan dau tién trong tic pham Introduction
to the Study of the Law of the Constitution
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(Nhdp mén Nghién ciru ludt hién phap,
1885). Theo Dicey, The Rule of Law (hay
Supremacy of Law) va quyén tdi cao cua
Nghi vién 14 hai nguyén tic dic trung riéng
biét va c6 tinh bd tro cho nhau ctia luat hién
phap va truyén thong vin hoa chinh tri Anh
Qudc, dugc hinh thanh trong mot khoang
thoi gian dai (tir thé ky XII) (Dicey, 1979
[1885]: 183-184, 406). The Rule of Law
c¢6 ¥ nghia chinh 1a [tinh thin] “thuong t6n
phap luat”, voi ba dic trung: Thir nhét (va
1a ¢6t 151), su binh dang trudc phap luat va
trudc quyén tai phan cua toa an: khéng ai
dung trén phap ludt; tat ca moi nguoi, bat
ké dia vi hay diéu kién, déu la doi twong
cua phap ludt va chiu sy xét xu cua co
quan tuw phap. Thu hai, The Rule of Law
dbi nguoc voi quyén luc tuy nghi: khéng
ai bi trung phat hoac phai chiu ton hai ve
than thé hay loi ich troe khi hanh vi cua ho
dwoc xac dinh la co sw vi pham ro rang
phap ludt theo cac thu tuc phap ly truoc
toa dn. Thir ba, cac nguyén tic ciia hién
phap, v&i nén tang The Rule of Law, khong
12 ngudn gbc, ma 13 két qua ciia cac quyén
con nguoi dugc hinh thanh qua cac an 1€
cua toa an tu phap (Dicey, 1979 [1885]:
193, 188, 195-196).

Quan niém cua Dicey co thé dua dén
tranh luan nhu: nguyén tdc khong ai dimg
trén phdp ludt dwoc hiéu thé nao véi quyén
16i cao cua Nghi vién? O diém “mau
thuan” nay, chiing ta can phai quay tré lai
v6i truyén thong chinh tri cia Anh Qudc.
Nghi vién trén 1y thuyét c6 quyén tdi cao
tuyét d6i, nhung ciing chi thé hién dugc y
chi qua céc dao luat dugc ban hanh theo
quy trinh nhét dinh. Cac dao luat mudn tré
thanh t6i cao can phai cé su “chap thuan”
clia tda 4n va phai trd thanh mot phan cua
thong luat (Common Law). No6i cach khac,
thim quyén ctiia Nghi vién don thuan chi
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1a “dé xuét/trinh” cac dao luat, con toa an
méi 1a chu thé thue su “thong qua” luat,
khi d6 phap luat méi c6 tinh t6i cao. Do
d6, The Rule of Law va quyén téi cao cla
Nghi vién (1am luat) khong mau thuin, ma
bd trg cho nhau. The Rule of Law khong
chi 13 binh dang trudc phéap ludt, ma con 1a
binh ddng trudc quyén tai phan cua toa an
tu phap.

Trong mdi quan hé voi toa an, bét
ngudn tir sy lién minh trong cudc d4u tranh
véi nén quan chu, Nghi vién rat ton trong
va ung ho su doc 1ap cua toa an. Cac tham
phan thong luét theo truyén thdng chi doc
luat va dya trén quan diém phap 1y ctia minh
dé ra quyét dinh (cha trong luat tha tuc hon
luat ndi dung). Cac tham phan khong thé
tuyén bd huy bo céac dao luat ciia Nghi vién,
nhung cé thé giai thich ching mot cach
han ché hodc lam cho chung khong thé thi
hanh duoc (néu can thiét). Truyén thong
Common Law va The Rule of Law gin lién
v6i lugt tw nhién, d6i khi 1a “co ban, bat bién
va tbi cao”, dong vai trdo nhu mot co ché
giam sat hién phép, rang budc Nghi vién va
cac toa an tu phap (Brewer-Carias, 1989:
98; Dan theo: Bui Ngoc Son, 2009). Trong
xa hoi, phap luat dugc tat ca moi nguoi ton
trong, ngay ca Hoang gia cling ty dat minh
dudi phap luat. Cac mau thuan trong xa hoi
déu duogc giai quyét theo phap luat. Ngoai
ra, nhitng yéu t6 khac nhu: hé théng an 16
virng chic, chit ché dugc tich lily theo thoi
gian, vai tro cua cong luan, gidi hoc thuat,
cac cude bau cir dinh ky,... 1a nhiing tién
dé tao nén dic trung riéng biét cua truyén
thong chinh tri Anh Qudc.

Truyén théng The Rule of Law cua
Anh Qudc dugc ké thira, phat trién mo rong
& Hoa Ky va dugc thé hién bang thuat ngir
dac trung 1a Due Process of Law (trinh tu
phdp ludt cong bang - ¢ thé dugc hiéu la:
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khéng ai phai chiu bdt ky hinh phat hay tén
hai ndo tir phia chinh quyén trir khi d6 la
két qua cua cac thu tuc dinh truoc). Trén
thuc té, tinh than cta Due Process of Law
da xuat hién trong Magna Carta (1215),
nhung 1y thuyét nay lai duoc tiép nhan va
phat trién manh mé& hon & Hoa Ky (Xem:
Bui Tién Pat, 2015: 61-62). G Hoa Ky, nén
quan chu hay quyén ti cao cua Nghi vién
khong con dugc chép nhén, thay vao do,
quyén 1ap hién ctia nhan dan dugc phan biét
v6i quyén lap phap ciia Qubc hoi va gitr dia
vi tdi cao. Hién phap 1a dao ludt cao nhét
ma chinh quyén phai tuan thi. Quyén lyuc
nha nuéc duge phan chia thanh cic quyén
1ap phép - hanh phép - tu phap véi co ché
kiém ché - dbi trong va theo thé ché lién
bang. Due Process of Law tr¢ thanh mot
nguyén tac cua Hién phap qua cac Tu chinh
an thir 5 va 14, theo do, toa an tu phap st
dung ca hai hinh thirc vé thii tuc (procedural
due process) va ndi dung (substantive due
process) dé kiém tra tinh hop hién cua cac
dao ludt va cac hanh vi cong quyén nhim
chbng lai sy lam dung quyén luc va bao vé
tinh cong bang ctia phap luat.

Tom lai, & goc do khai quat nhat, The
Rule of Law trong cac xa hdi Anh - My c6
thé hiéu 14 tinh than thugng ton phap luat
duoc két hop voi cac dinh ché chinh trj -
phap 1y va vin hoa bao dam tinh cong bang
ctia phap luat (nhu: truyén thong an 18, tu
phap doc 1ap, phan quyén,...). Phap luat
theo The Rule of Law ¢6 dia vi “uu thé”,
duoc xa hoi ton trong bodi dat duge tinh
cong 1y ca vé hinh thire (thii tuc) va ban thé
(n6i dung). Vé thu tuc, truyén théng phap
luat Anh - My trong hai trim nam gan day
hau nhu chi cha trong vao tinh hinh thuc
cua phap luat, nghia 1a, trong quan niém
ctia ho, chi can cac thu tuc (cong bang)
dinh trudc dugce 4p dung minh bach va nhét
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quan thi cong 1y thu tuc da dugc thyc thi.
V& noi dung, cong 1y ban thé cuia phap luat
dugc bao dam bai mot trat ty hién dinh (hay
cac dinh ché chinh tri - phap 1y va truyén
thong), dic biét 1a co ché tim va tao luat co
tinh bd tro giita hai dinh ché 1a thiét ché dai
dién va toa an tu phéap (Ly Ba, 2012: 11-25,
26-37, 38-55). Noi cach khac, cac dinh ché
1a nén tang thé ché can thiét ctia The Rule
of Law, cung cip bao dam tbi thiéu cho tinh
cong bang va hop 1y cua phap lut. Nguoc
lai, cac dinh ché tu no chi 1a khung céanh,
va The Rule of Law bao dam cho tinh than
ctia dinh ché duoc thyc hién (Bo Li, 2000).

Hién nay, c¢6 thé tim thiy nhiéu dinh
nghia vé The Rule of Law ma y nghia va
cach thic ap dung it nhiéu khac nhau,
phu thudc vao nhan thirc cua cac xa hdéi
tuong ung. O mic do hep nhat, The Rule
of Law 1a “su han ché viéc tuy nghi hanh
Xt quyén lyc bang cach rang budc quyén
luc vao cac dao luat dugc xay dung rd rang
va chat ch&” (https://www.lexico.com/en/
definition/rule of law); hoac 1a “doi hoi/
yéu cau quan chirc chinh phi va cong dan
bi rang budc va phai hanh xu phu hop
v6i phap luat” (Tamanaha, 2007: 3; 2012:
233). O mtc do rong hon, The Rule of Law
duoc xem 13 “mot hé théng/co ché trong do
khong chu thé ndo, ngay ca nha nudc, duge
ding trén phap luat; noi phap luat bao vé
cac quyén co ban va moi ngudi déu co thé
tiép can cong Iy~ (OECD, 2013: 44); hoic
13 “mot nguyén tic quan tri trong d6 moi
c4 nhan, t6 chuc, thiét ché, cong va tu, bao
gdém ca nha nude, déu phai tuan tha phap
luat ma dugc cong bd cong khai, dugc ap
dung binh dang va duoc phan quyét doc
lap, phu hop véi cic nguyén tic va tiéu
chuén nhan quyén qudc t&” (UNSC, 2004).
The Rule of Law d6ng thoi doi hoi cac bién
phép bao dam nguyén tic thuong ton phap
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luat, binh dang trudc phap luat, chiu trach
nhiém trude phap luat, phan chia quyén lyc,
su tham gia cua ngudi dan vao qua trinh ra
quyét dinh, tinh tin cay phap 1y, ngin ngira
su tuy nghi, tinh minh bach cua phép luat
va cac thu tuc (UNSC, 2004).

Mot s6 nghién ctru ciing chi ra nhiing
nguyén tic ma The Rule of Law bao ham,
c6 thé chia thanh cac nguyén tic hinh thirc
(formal), thu tuc (procedural) va ndi dung
(substantive) (Blasek, 2015: 9-11; Waldron,
2016; Tamanaha, 2007, 2012). Cac nguyén
tac hinh thirc nhén manh dén tinh hinh
thitrc hay cac dic trung ma mot hé théng
phap luat phai c6, nhu: luat do mot thiét
ché dugc iy quyén 1am ra theo cac quy tic
va thu tyc, minh bach (cong khai, dé tiép
can), co tinh tong quat, rd rang, thich hop,
6n dinh, c6 thé tién doan, dugc ap dung
cong bang va vo tu. Cdc nguyén tdc thii tuc
thudng 1am lién tudng dén nguyén tic trinh
tu phap luat cong bang (due process of
law) nhu dd néu & trén (Xem: Bui Tién Dat,
2019). Cac nguyén tic hinh thtc va thi tuc
duogc coi 1a The Rule of Law theo nghia hep
va yéu cau can phai c6 nhiéu dinh ché dé
thuc thi, dic biét 1a cac thiét ché gin gitr
va duy tri tinh hiéu luc cua phap luat va ap
dung phap luat cong bang. Cdc nguyén tac/
khia canh néi dung 13 chu dé con gay nhiéu
tranh luan va duoc coi la The Rule of Law
theo nghia rong, lién quan dén mot sé gia
trj dao dirc chinh tri, nhu: hé thong kinh té
(thi trudng hay ké hoach tip trung), hinh
thirc ctia chinh quyén, quan niém vé quyén
con ngudi,... Mot s tac gia cho rang, The
Rule of Law chi c6 tinh hinh thirc va thu
tuc, trong khi tac gia khac lai b6 sung thém
nhirng khia canh c6 tinh ndi dung.

Mot s6 to chue lai ¢6 cach xac dinh
nguyén tic khac, nhu: The World Justice
Project (WPJ) xac dinh 4 nguyén tic téng
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quat cia The Rule of Law va xdy dung
b tiéu chi gdm 9 yéu t6 dé danh gia muc
d6 The Rule of Law cila cac qubc gia trén
thé gigi (WPJ, 2020: 10-14); Australia’s
Magna Carta Institute (AMCI) dua ra 10
nguyén tic cu thé dugc ap dung trong thuc
té nhu 1a biéu hién cta The Rule of Law
(https://www.ruleoflaw.org.au/principles/).
Mic du ¢6 sy khac nhau nhat dinh vé sb
lwong va ndi dung cac nguyén tic, nhung
vé ban chat, WPJ va ACMI déu nhan manh
tinh t6i cao ctia phap luat va dé cap dén cac
yéu t6, dinh ché quan trong khac lién quan
dén cac thudc tinh chat lwong, hiéu lyc,
hiéu qua, phu hop cia phap luat.

Qua nhirng ndi dung phan tich ¢ trén,
6 thé dinh nghia The Rule of Law 1a mot
Iy thuyét coi phdp ludt va tinh than thuong
t6n phdp ludt 1a yéu t6 co so, dinh huong,
Chiphéi cac hoat dong cua mot xa hoi. Noi
cach khac, The Rule of Law ham y nguyén
tic hay co ché rang budc moi chu thé trong
x4 hoi (nha nudc va cac to chirc, ca nhan)
vao mot “luat choi” chung, trong dé phap
luat 12 chuan muyc ddi chiéu. Theo nghia do,
The Rule of Law thuong duogc hinh dung
thong qua mdt xa hdi thugng ton phap luat.
Tuy nhién, phap luat theo The Rule of Law
phai dép tung nhimng thudc tinh nhat dinh
va duoc gin gitr, bao dam boi cac dinh ché
chinh tri - phap 1y va truyén thong, chang
han nhu sy hién dién cua hién phap nhu
mot dao ludt c6 gia tri phdp ly cao hon,
phan quyén, tai phan hién phap, tu phap
doc lap,... (Blasek, 2015: 11). Chinh yéu
cau nay lam cho The Rule of Law khac véi
Rule by Law - khéi ni¢m chi phap luat dugc
stt dung nhu mot cong cu cua quyén luc
chinh tri: nha nuéc dung phap luat dé kiém
soat nguoi dan, nhung khong cho phép
phap luat dugc sir dung dé kiém soat nha
nudc - nha nudc dung trén phap luat.
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Ngay nay, The Rule of Law dugc thira
nhan 1a mot gia tri co tinh phd quat, trong
ca nghién cru hoc thuat va thuc tién chinh
tri - phap 1y. O cip d6 qudc té, Lién Hop
Qudc coi The Rule of Law 1a mét nguyén
tac vé quan tri nha nudc, co6 tinh toan ciu
va dong vai tro nén tang cho cic quan
hé qudc té'. Nghi vién chau Au ciing coi
The Rule of Law 1a mot nguyén tic chung
ctia cac qudc gia trong khu vuc (Gosalbo-
Bono, 2010: 229-360; Nguyén Vin Quan,
2017: 10-19; https://assembly.coe.int/nw/
xml/XRef/X2H-Xref-ViewHTML.asp?
FileID=11593&lang=EN).

2. The Rule of Law trong moi quan hé véi
Rechtsstaat va Etat de Droit

Cung su phat trién cta 1y thuyét The
Rule of Law & Anh - My, vao thé ky XIX,
ngudi Plc dd phat trién mot 1y thuyét
c6 tinh chit gan twong tu 1a Rechtsstaat
v6i myc dich han ché quyén luc ciia nha
nudc quan chu dé bao vé su séng, tu do
va tai san cho cac thanh vién trong xa
hoi. Rechtsstaat 1dy cam hing tr hoc
thuyét luat thuc chung, coi trong ngudn
géc thanh van, thé tuc, do nha nudc ban
hanh cta luat; va vi viy cac quyén ca nhan
cling c6 tinh thé tuc. Yéu t6 quan trong
ciia Rechtsstaat 1a bao vé nhan quyén va
phan quyén (ly thuyét quyén coéng chu
quan/subjective-public rights), va dia vi
t6i cao cua luat (mot hé théng nhimg quy
tac khach quan, triru twong, tong quat, va
khong hoi t6) dugc phan chiéu qua nguyén
tac hop phép (legality). Ngudn gdc nguyén
ban va rd rang duy nhat cua luat dé 1a tur
tham quyén lap phap cta nha nudc, qua do

! Loi n6i dau, Piéu 1 Hién chuong Lién Hop Québc;
Loi n6i dau Tuyén ngon Nhan quyén Qudc té; Nghi
quyét ctia Pai hoi dong Lién Hop Qudc vé The Rule
of Law ngay 30/11/2012 (A/RES/67/1).
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tinh than dong nhat cua dan toc dugc thé
hién qua chirc nang dai dién cua Nghi vién.
Bdi vay, Rechtsstaat chinh 1a phéap luét cua
nha nudc (law of the state), dac trung hoan
toan boi quan ni¢m ky thuat va hinh thuc
vé luat (Zolo, 2007: 11-13, Nguyén Minh
Tuén, 2019). Rechtsstaat dugc hién dinh
trong Luat Co ban (Basic Law - Hién phap
cua Cong hoa Lién bang Puc) nam 1949,
dué6i hinh thtrc 1a mot nguyén tic khong
thé bi stra d6i vi bat cr 1y do nao. Toa an
hién phap Lién bang 1a thiét ché tai phan,
bao dam vi tri dimg trén ctia Hién phép so
voi cac dao luat va cac nha lap phap. Nhu
vay, c6 thé thdy Rechtsstaat co nhitng diém
khéc biét nhat dinh so v&i The Rule of Law
nhu: nhdn manh yéu t6 phan quyén, coi
trong luat thanh van do nha nudc ban hanh,
bao vé pham gia ciia con nguoi (human
dignity).

Sang dau thé ky XX, 1y thuyét Etat de
Droit duoc giéi thiéu & Phap. Thuc chét
day 1a mot nd lyc tong hop hai 1y thuyét
Rechtsstaat va The Rule of Law dé ap
dung ¢ nudc Phap. Muc tiéu chil yéu cua
Etat de Droit 1a bao vé cac quyén cua ca
nhan trudc kha ning tuy tién cua nha nudc
bang cach “tw gigi han” quyén luc tdi cao,
rang budc no6 voi sy ton trong nhitng quy
tac gia tri chung cua dan toc. Theo Etat de
Droit, ch quyén nhan dan duoc trao cho
Nghi vién, co6 dia vi tdi cao tuyét ddi so véi
cac nhanh quyén luc khéac; phap luat duoc
thira nhén 1a sy biéu hién y chi chung cua
dan toc, do d6, quyén hanh phap phai chiu
sy rang budc nghiém ngat (bdi tinh hop
phép); cac tham phan tu phap khong duogc
phép can thiép vao viéc thuc hién quyén
lap phap, khong thé dinh chi thi hanh phap
luat. Do & Phap khong chip nhan co ché
giam sat tu phap nhu & Hoa Ky, nén xuat
hién nhu cau can tach biét Hién phap véi
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céc luat thuong, trong d6 Hién phap co vi
tri cao nhit va Nghi vién budc phai ton
trong cac gioi han phap ly dat ra trong
Hién phap. Bing cach do, Etat de Droit
cung cip cho ngudi ddn mot phuong tién
phap 1y chdng lai cac hanh vi l4p phéap
vi pham cic quyén co ban cia ho (Zolo,
2007: 13-15).

Nhu vay, c6 thé thiy cbt 16i cua
Rechtsstaat va Etat de Droit 13 quan niém
vé mot “nha nudc tu giéi han”, trong do
gitra nha nudc va phap luat thi nha nudc
c6 trudc, 1a ngudn goc cua phap luat nhung
nha nudc cling tuan tha, ty dat minh dudi
phap luat. Phap luat khong ap dat Ién nha
nudc sy rang budc, gidi han khach quan
va dén tir bén ngoai; ma gidi han d6 do
nha nuée tu dit ra, lam nén tang cho vi¢c
thyc thi quyén lyc cua minh. Nhimng giéi
han d6 mac du mang tinh chu quan, nhung
n6 van co ¥ nghia rang budc ddi véi nha
nudc; bdi khi nha nudc khong ton trong
phép luat, pha bdé nhitng gidi han cling co
nghia la ty minh huy bo trat ty phap 1y [am
nén mong cho sy ton tai cua chinh minh
(Cao Huy Thuan, 2007). Cach tu duy nay
16 rang khac véi cach tiép can cua The Rule
of Law - 1y thuyét cho rang c6 mot tha c6
trude va vuot Ién trén nha nudc cling nhu
luat thyc dinh, do 1a luat ty nhién (natural
law) va cac quyén tu nhién (natural rights).
Chinh nhiing thtr c6 trudc va vuot Ién trén
nay la linh hon cta The Rule of Law. Mic
du ching mang tinh si€éu hinh nhung trén
thuc té lai 12 nén tang dé tao ra nhiing co
ché kiém soat quyén luc nha nudce chit ché,
hop 1y va hiéu qua hon so véi hai 1y thuyét
Rechtsstaat va Etat de Droit.

Tuy c6 nhiing khac biét nhu da néu,
nhung gitra The Rule of Law, Rechtsstaat
va Etat de Droit ton tai nhitng diém chung,
trong d6 bao gdm: xac dinh vi tri ctia phap
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luat nhu 14 nén tang van hanh cua xa hoi;
xac dinh tinh hiru han va khong tuyét ddi
cia quyén lyc nha nudc; va yéu cau gidi
han, kiém soét quyén luc nha nude dé bao
vé nhan quyén (Blasek, 2015: 11). Nhiing
diém chung nay thé hién cu thé & dic trung
cua nha nudc. Ca trong The Rule of Law,
Rechtsstaat va Etat de Droit, nha nuéc
khong duge tiy nghi muén lam gi thi lam,
ma phai ton trong va hanh str phu hop/dung
v&i phap luat.
3. The Rule of Law trong mdi quan hé véi
“Nha nwéc phap quyén” 6 Viét Nam

O Viét Nam, trong khoa hoc phap 1y
mién Nam trudc nam 1975, thuat ngir Etat
de Droit dugc chuyén ngit thanh “quéc
gia phap luat” hoic “quédc gia trong phap/
thuong phap” (L€ Dinh Chan, 1975: 98-
109), hay “ché do phap tri” (Nguyén Vin
Bong, 1969). Nhirng thuat nglt nay duoc su
dung dé chi mot ché do chinh tri ma nha
cam quyén bi gidi han trong khuén khé cua
phap luat (Nguyén Vin Bong, 1969), d6i
lap v6i cac khai niém “qudc gia chuyén
ché” va “ché d6 chuyén ché”. Trong khi do,
mot s6 nghién ctru cho thay, thuat ngit “Nha
nude phap quyén” chi xuat hién va duoc sir
dung ¢ Viét Nam tir nam 1991 (Gillespie,
2010; Cao Huy Thuén, 2007), duoc chuyén
ngir tir thuit ngir tiéng Nga Provovoye
gosudarstvo (dinh hudng cai cach ma
ngudi Nga hoc héi cha yéu tir quan niém
Rechtsstaat cua nguoi Puc) (Ulitsky, 1993:
70-74; Gillespie, 2010), v6i y dinh thay thé
cho thuat ngit “phap ché xa hoi chii nghia”
(dinh huéng ma Viét Nam hoc hoi tr hoc
thuyét Sotsialisticheskaia zakonnost cia
nguoi Nga) (Gillespie, 2010: 80). Thuat
ngit Nha nudc phap quyén dugc sir dung
chinh thirc tai mot hdi nghi ciia BPang Cong
san Viét Nam vao nam 1994 (Pang Cong
san Viét Nam, 2006: 393), va duoc hién
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dinh trong Hién phap nim 1992 & lan sira
d6i nam 2001, thanh Nha nuée phdp quyén
xa hoi chu nghia.

Trong nhitng ndm gan diy, mot thuat
nglt (mdi) khac duge sir dung va ban thao
nhidu ¢ Viét Nam 1a “Nguyén tic phap
quyén” - xuat hién lan dau trong Nghi quyét
s6 48-NQ/TW ngay 24/5/2005 cua Pang,
sau d6 tiép tuc duoc dé cap trong cic vin
kién Pai hdi Pang XI va XII (dudi dang
rt gon 13 “Phap quyén™) va trong Bao céo
tong két 30 naim ddi méi ciia Pang (Nguyén
Xuan Tung, 2019; Pang Cong san Vit
Nam, 2015: 145). Tuy nhién, tit ca nhimg
van kién nay déu chua néu rd cac dau hiéu
hay ndi dung cu thé ciia nguyén tic phap
quyén (Nguyén Dtrc Minh, 2018a: 4).

Hién nay, trong gidi ludt hoc Viét
Nam, tiy theo quan diém va nhéan thic
ctia mdi nha nghién ctru, The Rule of Law
c6 thé duoc chuyén ngir 1a Phap quyén,
Nguyén tic phap quyén, Phap tri, Nha
nuéc phap quyén (Nguyén Puc Minh,
2018b: 3; Nguyén Piang Dung, 2014: 55;
Nguyén Vian Quan, 2017: 10-19; Nguyén
buc Minh, 2019: 3-8, 23). Trong do, cac
dic trung nhan dién Nha nudc phap quyén
¢ Viét Nam da duoc gidi nghién ctru xac
dinh, bao gom (Pao Tri Uc, 2015: 266-
267; 2006: 233-315; Xem: Vi Cong Giao,
2014; 2019): (1) Nha nudc cua nhan dan,
do nhén dan, vi nhan dan, thé hién quyén
lam chu cua nhan dan; (2) Nha nudc dugce
t6 chtrc va hoat dong trén co s& Hién phap,
t6n trong va bao vé Hién phap; (3) Quyén
Iuvc nha nudc la théng nhét, ¢o su phan
cong, phdi hop, kiém soét gitra cac co quan
nha nudc trong viéc thuc hién cac quyén
1ap phap, hanh phép va tu phap; c6 su kiém
tra, giam sat chat ch€ viéc thuc hién quyén
lgyc nha nudc cia nhan dan thong qua céc
t6 chirc x4 hoi; (4) Nha nudc quan 1y xa hoi
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bang phap luat, bao dam Vi tri ti thuong
cua phap luat trong doi song xa hoi; (5)
T6n trong va bao vé nhan quyén, cac quyén
va tu do cia cong dan; (6) Nha nudc va xa
hoi do mot dang duy nhét lanh dao 12 Pang
Cong san Vi¢t Nam.

Trong khi thuat ngr Nha nudc phép
quyén dang duogc st dung phd bién ¢ Viét
Nam, theo quan diém cua ching toi, né
(néu c6) chi nén duoc hiéu la cach chuyén
ngir ciia Rechtsstaat hay Etat de Droit, ma
khong phai 1a cach chuyén ngit ciia The
Rule of Law, boi vi: Thir nhat, & phuong
dién thuat ngir, Nha nudc phap quyén 1a
chuyén ngir cia Provovoye gosudarstvo -
cach hiéu vé Rechtsstaat ciia nguoi Nga.
Nhu vay, theo tinh chit bic cau, co thé coi
Nha nudce phap quyén 1a chuyén ngit trong
duong cua Rechtsstaat. Thir hai, nhu da
phan tich, The Rule of Law va Rechtsstaat
1a hai 1y thuyét, truyén thong c6 nhimng dic
diém khac biét (Nguyén Minh Tuin, 2019;
Silkenat et al., 2014). Do d6, khong thé coi
Nha nuéc phap quyén 1a trong duong véi
The Rule of Law.

V& nguyén tic phap quyén, cin cu vao
tinh than va ndi dung cua Nghl quyet 56 48,
c6 thé thdy mot sb yeu tb glan tiép dugc
dé cap trong Nghi quyét co thé xem nhu
1a cu thanh cua Nguyén tic phap quyén,
bao gdm: chdt lwong cia phdp ludt, hiéu
liee ctia phdp ludt, bdao vé quyén con ngueoi,
gidi han va kiém sodt quyén lyc nha midc.
Néu tiép can theo huéng niy, quan niém vé
Nguyén tic phap quyén & Viét Nam tiém
can voi quan niém vé The Rule of Law theo
nghia tong quat, tirc coi day 1a mot nguyén
tic va c6 thé coi cac yéu td tiéu chi do WIP
va AMCI xac dinh chinh la cac thudc tinh
céu thanh.

Tuy nhién, khi di vao chi tiét, ndi ham
ciia Nguyén tic phap quyén can tiép tuc
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duogc cy thé hoa. Néu tham chiéu véi 9 yéu
t6 do WIP xac dinh, nhiéu yéu t6 chua duoc
quan tdm dung muc, tham chi 1a chua tung
hay it duoc gan voi ndi ham cua Nguyen
tac phap quyén va Nha nuéc phip quyén
theo quan ni¢m pho bién ¢ Viét Nam, nhu:
tw phép khéng chinh thire, chinh quyén mg,
khéng ¢6 tham nhiing. Cac yéu td khac vé
ban chat da cé nhiing ndi dung tuong tmg
trong Nghi quyét s6 48 va mot sb vin kién
Dang. Nhin chung, xét trén phuong dién
chinh tri - phap 1y, cac yéu t6 do WJIP xac
dinh khong xung dot véi duong 16i, chinh
sach cua Pang va phap luat cua Nha nudc,
do do, ching c6 giad tri tham khao trong
viéc xac dinh ndi ham ciia Nguyén tic phap
quyén & Viét Nam.

Mot s6 nghién ctru gan day ¢ Viét Nam
cling tiép can theo huéng nay khi cho rang
The Rule of Law ¢6 thé duge hiéu 13 mot
nguyén tic hodc mot pham trii (gdm nhiéu
nguyén tic), trong d6 cac nguyén tic/pham
trt1 12 sy cu thé hoéa ndi dung hay céc thudc
tinh co ban ctia phap quyén theo nghia mot
nguyén tic (Nguyén DPuc Minh, 2018a:
5). Néi cach khéc, The Rule of Law chinh
la Nguyen tac phap quyen va day 1a mot
trong s nhung nguyén tic ctia Nha nudc
phap quyén (Nguyén Pic Minh, 2019: 6;
2018a; 2018b). Quan diém nay trong khi di
dung hudng khi cho rang The Rule of Law
la mot nguyén tc, thi viéc xac dinh ndi
ham cta né lai qua hep khi coi ndi dung cot
16i caa The Rule of Law 1a “chinh quyén
thuee thi quyén e mot cdch hop phép theo
Hién phdp va theo cdc dao ludt da duwoc
ban hanh theo thii tuc” (Nguyén Puc Minh,
2019: 6; 2018a: 4-7). Ngoai ra, vi¢c xem
The Rule of Law 1a mdt nguyén tic cua
Nha nuéc phap quyén (rule-of-law state
hodc rule-of-law based state) cling chua
thuc su thuyét phuc.
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Két luan

The Rule of Law ham y mot xa hoi
thuong ton phép luat va dugc bao dam badi
mot trat tu hién dinh - khudn kho thé ché.
The Rule of Law tap trung vao nhiing van
dé nhu: gidi han va kiém soat quyén luc
nha nudc, bao vé nhan quyén, bao dam
phap luat duoc xay dung cong bang, hop
ly va duoc thuc thi hiéu qua trong thyc té.
Trén thé gid1, The Rule of Law dugc hiéu
nhu mot nguyén tic chi phdi hoat dong ciia
toan bo cac chu thé trong xa hdi, chur khong
chi riéng bd may nha nudc (mic du ddi
tugng diéu chinh trong tdm va quan trong
nhit 1a nha nudc). Chinh boi vay, tir cach
tiép can ciia The Rule of Law, cdn xay dung
mot “Xa hoi phap quyén” chir khong phai
mot “Nha nude phap quyén”.

Ciing tir nhitng phan tich & trén, c6 thé
thdy rang, nhan thirc ciia gidi luat hoc Viét
Nam vé The Rule of Law hién nay van chwa
c6 sy thong nhit va co nhitng diém thiéu
hop 1y, dic biét 1a xu hudng dong nhat The
Rule of Law voi Nha nuéc phap quyén.
O gdoc d6 hoc thuat, The Rule of Law co
nhimng diém chung, nhung khong dong nhét
v6i quan niém Nha nudc phap quyén va ca
quan niém “Nguyén tic phap quyén” ¢ Viét
Nam hién nay. Day 1a van d& hét sirc dang
lru ¥ vi su ddng nhat vé mat thuat ngir dan
dén viéc dong nhét cac yéu t6 cdu thanh ciia
The Rule of Law véi cac yéu té cau thanh
ctia Nha nudc phap quyén, hé qua 1a lam
hep di dang ké ndi ham cua The Rule of
Law va lam “ha cép” muc tiéu (dang I& ra)
xay dung mot “X4 hoi phap quyén” xubng
thanh Nha nuéc phap quyén.

O Viét Nam hién nay, xét ca tur goc do
1y luan, thuc tién va nhimg yéu cau trong
nude va qudc té, can xay dung “Xa hoi phap
quyén” theo cach tiép cin cua The Rule of
Law, chtr khong nén chi giéi han & Nha
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nudc phap quyén theo cach tiép can cua
cac nha nghién ctru trong nude di duge dé
cap o trén. Dé xay dung mot “Xa hoi phap
quyén”, can bat ddu véi viéc nhan thirc day
da hon vé The Rule of Law, dong thoi can
tién hanh nhiing cai cach vé thé ché dé bao
dam tinh t6i thuong ctia phap luat nhu: cai
cach co ché tao ludt, trao quyén giai thich
phap luat cho tham phén, thiét lap co ché
tai phan hién phap o
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