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TRAN QUOC HUY"

MOT SO GOP Y HOAN THIEN DU THAO LUAT
TIN NGUONG, TON GIAO

Tém tit: Phap 1énh Tin nguong, Tén gido ban hanh nam 2004 sau
hon 10 nam c¢6 hiéu lwc dd xudt hién nhitng bat cdp va khodng
trong phdp 1y diéu chinh cdc quan hé xa hoi phat sinh trén linh viee
tin nguong, tén gido, do dé can thiét phdi xdy dung Ludt Tin
ngudng, Ton gido. Qua nghién ciru Dy thdo Ludt (Dy thdo lan 5),
bai viét phan tich nhitng han ché va dé xudt chinh sita, b6 sung cho
phu hop voi tinh than xdy dung Dy thdo Ludt, cu thé la cdc ndi
dung nhw gidi thich tir ngit, bé cuc Dw thdo Ludt, quyén bay t6
niém tin tén gido ciia nhitng nguwoi bi han ché quyén céng dan va
dang bi ap dung cac bién phap ngan chan (cac bién phap ngan
chan hanh chinh va cdc bién phdp ngan chan trong t6 tung hinh
su), cdc hanh vi bi nghiém cam, vé quan 1y nha nude, dang ky sinh
hoat tén gido va cong nhdn 16 chirc tén gido, t6 chitc cudc 1é ngoai
co so ton giao va ky thudt ldp phap.

Tir khoa: Ludt, ton gido, tin nguong, khai niém, thudt ngir.

1. D4n nhap

Nam 2004, Uy ban Thuong vu Quéc hoi da ban hanh Phap 1énh Tin
ngudng, Ton gido nham thé ché héa quy dinh cua Hién phap 1992 vé
quyén tu do tin ngudng, ton gido va cac quan diém, chu truong ciia Pang
tai Hoi nghi 1an thtr 7 Ban Chép hanh Trung wong Khéa IX vé cong tac ton
gido'. Phap 1énh da tao hanh lang phép 1y dé ghi nhdn, bao dam thuc hién
quyén ty do tin ngudng, ton gido cua cong dan ciing nhu chinh sach cia
Nha nude dbi véi tin ngudng, ton gido; diéu chinh cac quan hé xa hoi phat
sinh trén linh vyc ton gido vi loi ich chinh dang cua nguoi c6 niém tin, tin
dd va td chirc ton gido, vi lgi ich chung ctia toan xa hoi trong bdi canh Viét
Nam dang day manh hoi nhap va giao luu quéc té. Tuy nhién, qua 10 nim
thuc hién, Phap Iénh da boc 10 nhiéu bt cap, co nhitng diém khong con
phu hop véi thuc tién hoat dong tin ngudng, ton gido, do d6 lam han ché
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viée thyuc hién quyén tu do tin ngudng, ton gido ciia con ngudi, dong thoi,
mdt s6 quan hé xd hoi moi ndy sinh trong thuc tién chua duoc didu chinh
boi Phap 1énh nhu: viéc phong chirc, phong phim, bo nhiém, bau ct, suy
ctr cho nguoi nude ngoai hoat dong cho t chirc ton giao & Viét Nam; viéc
ngudi nude ngoadi vao tu tip tai co so ton gido & Viét Nam... Diéu d6 giy
anh huong dén viéc thyc hién quyén tu do tin ngudng, ton gido cia ca
nhan, t6 chirc va cong tac quan ly nha nuéc. Nhitng bat cdp va khoang
tréng dat ra yéu cau co so thuc tién doi hoi phai thay doi Phap 1énh Tin
ngudng, Tén gido cho phit hop véi tinh hinh thuc té.

Cung vé6i d6, Hién phap nam 2013 d3 c6 nhitng stra doi, bd sung rat
quan trong vé quyén tu do tin ngudng, ton gido, thay thé cach dién dat
“quyén ctia cong dan” bang “quyén ciia moi ngudi”. Pic biét, Hién
phéap ndm 2013 di bd sung nguyén tic vé viéc han ché quyén con ngudi
trong cac trudng hop can thiét vi 1y do qudc phong, an ninh qudc gia,
trat ty, an toan xa hodi, dao duc xa hoi, suc khde ciia cong déng theo quy
dinh cua luat®... Do viy, yéu cau phai xy dung Luat thay thé Phap 1énh
ngay cang cap thiét dé dap tng doi hoi cua thuc tién vé ton gido ciing
nhu nang cao hiéu lyc quan 1y nha nuéc, thuc hién tot chii truong cua
Dang d¢ ra tai Dai hoi Dang toan qudc lan thu XI 1a: “tiép tuc hoan
thién chinh sach, phap luat vé tin ngudng, ton gido phu hop véi quan
diém ctia Pang™.

So véi Phap 1énh thi Dy thao Luat di bod sung, sira doi nhidu quy
pham tryc tiép diéu chinh quan hé xa hoi phat sinh trén linh vyuc nay, thé
hién chinh sach nhit quan ton trong va bao hd quyén tu do tin ngudng,
ton gido cia Nha nude. Cac quy dinh ctia Dy thdo Luét da tao 1ap co ché
dé ghi nhan va bao dam quyén tu do tin ngudng, ton gido cliia moi ngudi,
bao gdm ca ngudi nudc ngoai, ngudi dang sinh sdng va lam viéc ¢ Viét
Nam, gép phan bao dam quyén tu do tin ngudng, ton gido theo quy dinh
cia Hién phap 2013. Bén canh d6, Dy thdo Luét cling da cu thé hoa
nguyén tic han ché quyén con nguoi trén linh vuc nay trong quy dinh vé
cac hanh vi bi ngin cim trong hoat dong ton gido danh cho t6 chirc ton
gido, ca nhan, co quan nha nudc, Dy thao Luét d3 quy dinh tuong dbi 1o
vé cac diéu kién, tiéu chudn, trinh tu, tha tuc thanh lap td churc ton gido,
dang ky sinh hoat ton gido, hoat dong tén gido cua cac to chirc ton
gido,... tao diéu kién thuan loi va bao dam minh bach cho hoat dong cua
céc to chirc ton gido cling nhu quan 1y nha nudc, han ché sy can thiép vao
cong viéc ndi bd cua cac t chirc ton giao.
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2. Nhiing vAn dé han ché ciia Dy théo Luét va phwong huéng sira dbi

Dy thao Luat Tin ngudng, Ton gido 1a sy phat trién cta hé thong phap
luat Viét Nam, c6 nhidu noi dung méi, phii hop véi viéc diéu chinh cac
quan hé x3a hoi méi ndy sinh trong thuc tién, tuy nhién Dy thao Luat ciing
con nhiéu han ché, can didu chinh dé dam bao tinh khoa hoc, phul hop véi
thyc tién va ddm bdo y nghia phép 1y, y nghia xa hoi cao ctia Dy thao Luat.
Theo tac gia, nhitng han ché can diéu chinh ctia Du thao Luat 1a:

Mot la, vé giai thich tir ngir. Giai thich tir ngir dugc quy dinh tai Diéu 2
Du thao Luat la chua thoéa dang, nhiéu thuat ngilt chua dugce giai thich dﬁy
du, hop 1y, tham chi nhiéu thut ngir, khai niém rat quan trong, mang tinh
cong cy, 1a co s& dé xac dinh pham vi diéu chinh cia Dy thao Luat nhung
khong dugc giai thich. Cu thé, trong Dy thao Luat, hai thudt nglt “tin
ngudng”, “tén gito” dugc sir dung lap di lap lai nhidu lan, nhung trong
phan giai thich tir ngit hai thuat ngit nay khong c6, mic du dy 1a hai khai
niém cong cu gitip xac dinh pham vi diu chinh, 1a khai niém giap lam rd
ndi ham cac khai niém khac, dic biét 1a xac dinh d6i twong quan ly nha
nude. Tai ky hop thie 10 Quéc hoi khoa X111, Pai biéu Quéc héi Luong
Cong Quyét (Poan Pai biéu Qudc hoi tinh Quang Ninh) di gop y v6i Du
thao nhur sau: “khai niém tin ngudng, ton gido duoc sir dung rat nhiéu lan,
xuyén sudt trong Dy thao Luat. Nhung chua c6 cach giai thich tin ngudng
la gi? Ton gido la gi? Nhu vay, s€ khong xac dinh dwoc hoat dong tin
ngudng 1a gi? Hoat dong ton gido 14 gi? T chirc ton gido 1a gi? Co s¢ ton
gido 1a gi... Do d6, khong thé 1am rd Lu4t nay dua ra dé quan 1y cai gi? S&

khong du co s¢ dé quy dinh cac diéu khoan trong Luat™.

Khai niém “nha tu hanh” trong Dy thdo Luét cling chua phu hop vai
thuc tién. Theo quy dinh tai Diéu 2, “nha tu hanh 1a tin d6 tu nguyén thyc
hién thuong xuyén nép séng riéng theo gido 1y, gido luat cua ton gido”.
Trong thyc tién, khong phai tin d6 ton gido nao ciing 13 nha tu hanh, c6 rat
nhiéu tin dd ton giao da theo dao, twr nguyén va thuong xuyén thyc hién
day du cac Hién chuong, Diéu 1¢ ctia mot t6n gido nhung ho khong phai 14
nha tu hanh, ma chi 14 mot tin dd ¢4 niém tin va thé hién niém tin ton giao
ctia minh theo gido 1y, gido luat... cho nén néu khai niém nha tu hanh nhu
trong Dy thao Luat thi phan 16n tin do t6n gido hién nay 1 nha tu hanh.

Ngoai nhitng khéi niém duoc dé cap o trén thi quy dinh gii thich tir ngir
trong Dy thao Ludt con nhiéu khai niém chua duoc gidi thich chinh xéc, do
vay, dé hoan thién Dy thao Luat, ndi dung dAu tién va quan trong nhit 1a
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phai bd sung khai niém “tin ngudng” va “ton gido”, bién tap chinh xac cac
khai niém di x4y dung trong phan giai thich tir ngi, vi ddy la nhitng quy
dinh tién dé giup 1am 16 ndi ham cac khai ni€ém khac trong Luat.

Hai la, vé b6 cuc ciia Dy thao Luat. Dy thao Luat c6 tén goi 1a Luat
Tin ngudng, Tén gido va pham vi diéu chinh 1 “quyén ty do tin ngudng,
t6n gido; quyén va nghia vu clia ngudi c6 tin ngudng, tin d6 tén gido, to
chic ton gido, ngudi nude ngodi cu tru tai Viét Nam c6 hoat dong tin
ngudng, ton giao; trach nhiém cua t6 chirc, ca nhan trong viéc thuc hién
quyén tuy do tin ngudng, tén gido; trach nhiém cta co quan nha nuéc
trong viéc ton trong va bao hd quyén tu do tin ngudng, ton giao™, nhung
Duy thao Luat ¢6 b cuc chura that sy can ddi, phan ndi dung tin ngudng
con mo nhat, don gian, chua bao quat dﬁy du, chua lam r6 cac hinh thirc
hoat dong tin ngudng dang dién ra mot cach da dang va phong phu nhu
hién nay ma chu yéu 1a cac quy pham diéu chinh cac quan hé xa hoi phat
sinh trén linh vuc ton gido. Do do, theo tac gia, Dy thdo Luat can bd sung
nhitng quy pham diéu chinh cac quan hé xa hoi phat sinh trén linh vuc tin
ngudng mot cach dy du, khong co hoc vé sd lugng nhung phai dam bao
diéu chinh co ban cac quan hé xa hoi phat sinh trén linh vuc nay.

Ba la, vé quyén duge bay to niém tin tin ngudng, ton gido ctia ngudi
bi tam gi¥, tam giam, dang chdp hanh hinh phat tu, ngudi dang chap hanh
bién phap dwa vao truong gido dudng, co s gido duc bét budc, co so cai
nghién. Pay la diém moéi cia Dy thao Luét, quy dinh nay da dua ra cac
dam bao vé& quyén tu do tin ngudng, ton gido cua moi ngudi, khong phan
biét dia vi phap 1y, pht hop véi quy dinh vé quyén con ngudi quy dinh tai
Hién phap 2013, ciing nhu Cong wdc qudc té vé cac quyén dan sy va
chinh tri. Tuy nhién, quy dinh tai Khoan 2, Diéu 4 cua Du thao Luat con
chung chung, thiéu kha thi.

Tai Khoan 2, Piéu 4 quy dinh ngudi bi tam giit, tam giam, dang chép
hanh hinh phat ti, nguoi dang chdp hanh bién phap dua vao trudng gido
dudng, co sd gido duc bat bude, co so cai nghién dugc quyén sir dung
kinh sach va bay to niém tin tin ngudng, ton giao. V& kinh sach cua cac
t6n gido rit phong phu, da dang, mdi ton gido c6 nhiéu loai kinh sach
khac nhau, do d6, dé xac dinh kinh sach can thiét nham thoa man niém
tin ton gido 1a rat khé, khong c6 co s& dé xay dung “tiéu chi” kinh sach
clia t6n gido; con hinh thirc, phuong phap bay t6 niém tin ton gido cia tin
d6 cac tén giao ciing rat khac nhau, néu quy dinh nhiing nguoi bi tam
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gift, tam giam, dang chdp hanh hinh phat ti, ngudi dang chap hanh bién
phap dua vao trudng gido dudng, co s gido duc bit bude, co s cai
nghién c6 quyén bay t6 niém tin ton gido thi ai c6 nghia vu dap ung
diéu kién dé ho dugc quyén bay to niém tin tén gido? Vi xét trong quan
hé phép luét, mot chu thé co quyén thi s& phat sinh nghia vu cta chua thé
khac, cho nén khi quy dinh chung chung nhu vay c6 thé d& bi lam dung,
doi hoi co quan nha nudc dap tmg nhimg diéu kién dé bay toé niém tin
ton gido, nhu: dia diém, kinh sach, chirc sic huéng dan sinh hoat... Mit
khac, quyén tu do tin ngudng, t6n gido 1a quyén con ngudi, do vy
nhirng ngudi bi tam gitr, tam giam, ngudi dang chdp hanh bién phap
dua vao truong gido dudng, co sé gido duc bit budc, co so cai nghién
cling dwong nhién dugc hudng nén luat khong can phai ghi nhan duoc
hay khong dugc bay to niém tin tén gido vi ho duong nhién dugc thy
huéng nhitng quyén nay. Theo tic gia, Du thao Luat khong can quy
dinh quyén bay té niém tin ton gido ctia ngudi bi tam gif, tam giam,
ngudi dang chip hanh bién phap dua vao trudng gido dudng, co sé gido
duc bét budc, co s& cai nghién ma tdp trung quy dinh vé trach nhiém
clia co quan nha nudc trong viéc bao dam diéu kién dé nhiing ngudi nay
dugc thuc hién quyén tu do tin ngudng, ton gido nodi chung va bay t6
niém tin t6n gido ndi riéng.

Boén la, vé cac hanh vi bi nghiém cAm. bay la diém méi cua Dy thao
Luat, 14 cin cir phap 1y quan trong dé quan 1y nha nudc trén linh vuc nay
va chita dung nhiing quy tic xtr su can thiét dé c4 nhan, t6 chiic c6 lién
quan biét minh duoc 1am gi, khong dugc 1am gi. Tuy nhién, quy dinh vé
cac hanh vi bi nghiém cAm trong Dy thdo Luat chua cy thé, chi tiét, cach
mb ta vé hanh vi va chi thé chua 16 rang. Chang han, tai Khoan 2, Diéu 6
quy dinh: “ép budc nguodi khac theo hodc khong theo tin ngudng, ton
gio”, theo quy dinh nay c6 thé hiéu rang bat ky ca nhan, t6 chirc nao thyc
hién hanh vi ép budc ngudi khéac theo hoac khong theo tin ngudng, téon
gido 1a thyc hién hanh vi vi pham phép luat va can phai xir ly d&& d¢am bao
quyén tu do tin ngudng, t6n gido cia con nguoi. Nhung so sanh véi Diéu
164 Bo luat Hinh sy nim 2015 quy dinh vé “t9i xdm pham quyén tu do tin
ngudng, ton gido ctia ngudi khac” thi chi thé toi pham chi 1a ca nhan (moi
ngudi) ma khong dé cap dén to chire, cho nén quy dinh tai Khoan 2, Piéu 6
va quy dinh tai Diéu 164 B¢ luat Hinh sy vé cha thé vi pham 13 khong
thong nhit, gdy kho khin khi 4p dung phap luit cta co quan hanh chinh va
céc co quan tién hanh t6 tung.
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Déng thoi, cac hanh vi bi nghiém cAm tai Piéu 6 Dy thao Luat 13 cin
ctt @& dan chiéu 1am diéu kién cua mot sb quy dinh tai cac diéu khac
trong Du thao Luat, nhung viéc dan chiéu vin chua c6 sy thong nhat va
thiéu tinh hop ly. Cu thé: tai Diém a, Khoan 2, Piéu 13 quy dinh diéu
kién dang ky sinh hoat ton gido 13 “ngi dung sinh hoat khong vi pham cac
quy dinh tai Khodn 2, Khodn 4, Khodn 5, Khoan 7 Piéu 6”, theo d6 da
loai trir hanh vi “phdn biét doi xit vi Iy do tin nguéng, tén gido: (khoan
1), “xtic pham niém tin tin nguong, tén gido ciia nguoi theo tin nguong,
t6n gido” (khoan 3). Nhu viy, c6 thé hiéu rang, mot c4 nhan c6 hanh vi
thuéc Khoan 1 hozc Khoan 3, Diéu 6 thi vin du diéu kién dang ky sinh
hoat ton gido, mic du c4 nhan d6 c6 thé gay anh huéng dén quyén va loi
ich hop phap cua nguoi khac.

Nhitng hanh vi bi nghiém cam 14 cin ¢t phap 1y quan trong dé quan 1y
nha nudc, khi gid dinh va quy dinh trong nhitng quy pham nay cang ro
rang, d& hiéu thi co quan quan 1y 4p dung phép ludt dam bao chinh xac,
vé phia ngudi dan thi cang dé thyc hién. Do d6, quy dinh vé cac hanh vi
bi nghiém cam can phai rd rang, chi tiét va d& hiéu dé nguoi dan co thé
hiéu, thyc hién va co quan quan 1y 4p dung phéap luat chinh xac, tranh
tinh trang mo hd, da nghia din dén lung ting trong thuc hién phap luat
no6i chung va quan ly nha nwdc noi riéng.

Nam I, vé van dé quan ly nha nudc. Thong qua cac van kién dai hoi,
nghi quyét va quy dinh phap luat thi Pang va Nha nudc di khang dinh
quyén tu do tin ngudng, ton gido 1a quyén con ngudi va Nha nudc phai co
nghia vu ton trong, bao dam, thyc hién quyén ty do tin ngudng, ton gido.
Do d6, quy dinh vé& quan 1y nha nudc dbi voi hoat dong tin ngudng, ton
gi4o 1a that su can thiét boi vi quan 1y nha nude khong phai nhdm han ché
quyén tu do tin ngudng, ton gido clia con ngudi ma nham ton trong va bao
ho, chéng lai cac hanh vi xdm pham quyén ty do tin ngudng, ton gido, phat
huy nhimg gia tri tich cuc cta viée thuc hién quyén tu do tin ngudng, ton
gido. Nhung cac quy dinh trong Dy thao Luat vé cach thic thuc hién
quyén ty do tin ngudng, ton gido ctia cac ca nhén, to chirc ton gido va cong
ddng, ciing nhu quy dinh vé cho phép, chip thuan, cong nhén, dang ky dbi
v&i cac hoat dong tin ngudng, sinh hoat ton gido, hoat dong ton giao, cach
thire t6 chirc va hoat dong cua cac ton gido, cac hoat dong cu thé cla cac
chtre sic, tin d6 nudce ngoai 6 Viét Nam... con nang né, cach thé hién trong
cac diéu luat con mang tinh hanh chinh, “xin - cho”, chua thé hién 16 quan
diém: “t6n trong, bdo hd, bdo dam quyén tw do tin nguéng, ton gido ciia
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moi nguoi; han ché sw can thiép cua Nha nudc vao cdc cong viéc noi bo
ciia t6 chire tén gido”. Do d6, Du thao Luat can phai quy dinh ndi dung va
hinh thttc quan ly nha nudc vé tin ngudng, ton gido dudi goc do cac bién
phap cta Nha nudc dé bao dam thuc thi quyén ty do tin ngudng, ton gido.
Can chuyén ddi phuong thirc quan 1y nha nudc ddi véi tin ngudng, ton
gido tir kiém soat sang giam sat va huéng dan; tir co ché xin phép hoat
dong - cap phép hodc diang ky - chip thuin sang co ché dang ky - thim
dinh theo cac diéu kién dugc quy dinh cu thé, chi tiét, 16 rang dé phu hop
v6i nhitng quyén tu do tin ngudng, ton gido.

Sau la, vé dang ky hoat dong ton gido va cong nhan t6 chirc tén gido.
Quy dinh cong nhan t6 chuc ton gido trong Dy thao Luét 1a budc phat
trién vé mat lap phap so v6i Phap lénh. Tuy nhién, vé diéu kién dang ky
hoat dong ton gido va cong nhén t chire ton gido trong Du thao con thiéu
chi tiét, cu thé, nhiéu quy dinh thiéu tinh dinh luong, giy khé khan d6i
v6i cac to chirc c6 nhu cau diang ky hoat dong va cong nhan to chuc ton
gido, dong thoi ciing gay kho khin cho viéc tham dinh, giam sat, kiém tra
clia co quan nha nudc. So sanh diéu kién dang ky hoat dong ton gido va
diéu kién cong nhan to chic ton gido tai Didu 14 va Diéu 18 Du thao
Luat chi khac nhau vé mit cau chir, diéu kién cong nhan t6 chic ton gido
chi bd sung thém thoi gian hoat dong ton gido 6n dinh cua td chic ma
khong c6 su khéac biét nao 16n, cho nén tach lam 2 Diéu ¢ 2 muc khac
nhau trong Du thao Luét 1a khong logic. V& diéu kién thoi gian dé cong
nhan t6 chirc ton gido 1a 10 nim hoat dong 6n dinh lién tuc, day 1a mot
quy dinh chua ¢ co so khoa hoc. Pai biéu Qudc hoi Nguyén Minh Kha
(Doan Dai biéu Qudc hoi Thanh phd Can Tho) da gop ¥ Du thao Luat
nhu sau: “vé cong nhéan td chirc ton giao, toi khong nhét tri voi du luat
quy dinh té chirc duge cong nhan 14 t6 chirc t6n gido khi di hoat dong 6n
dinh sau 10 nim. Dy luat chua xem xét t6 chirc t6n gido binh dang véi
cac to chure, diéu nay toi cho rang khong théa dang. Viéc coéng nhan to
chirc tén gido, can danh gia to chirc ton gido da dap ing nhu ciu cua tin
dd khong? Tb chire ton gido d6 c6 tuan thu phap luat hay khong? Theo
t6i, nhu cau sinh hoat tin ngudng, t6n gido va viéc chap hanh phap luat
t6n gido moéi 1a diéu kién can va du dé co quan quan 1y xem xét cong

nhan hay khong cong nhan™.

Vi vay, diéu kién dé dang ky hoat dong ton gido va cong nhan t6 chirc ton
gido can phai rd rang, khong dinh tinh ma phai dinh lugng, tiéu chi phai cu
thé, chi tiét. V& diéu kién thoi gian 1a diéu kién can dé co thé két luan duoc
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t6 chirc ton gi4o thiét yéu ton tai hay khong, phit hop véi nguyén vong cia
nguoi dan hay khong? Nhung thoi gian bao 1au 1a du dé danh gia, nhan xét
ddi véi t6 chirc ton gido can phai tinh toan khoa hoc, hop 1y.

Bdy la, vé cudc 1& ngoai co s& ton gido. Day 1a mot hoat dong thoa
mén niém tin ton gido cua tin do do to chiic ton gido, to chirc t6n gido
truc thudc tién hanh. Quyén tham gia cac cudc 18 ton gido 1a quyén con
ngudi dugc Cong wéc qudc té va Hién phap Viét Nam ghi nhan. Vé
trinh ty, thu tuc dé td chuc cudc 18 ngoai co sé ton gido phai dugc sy
ddng ¥ bang vin ban cta co quan quan 1y nha nuéc, c6 nghia ring co
quan quan ly nha nu6c phai tra 101 dong y hodc khong dong y voi dé
nghi t6 chuc cudce 18 ngoai co s ton gido cua td chuc ton gido bang vin
ban. Tir géc dd quan 1y nha nude, co quan quan ly phai tra 10i dé nghi
cia cong dan theo quy dinh cua phap luat, cho nén dé co6 thé tra 1oi
ddng ¥ hodc khong dong ¥ phai co co s& phap 1y nhu diéu kién vé tén
cudc 1€, nguoi chu tri, ndi dung, chuong trinh, thoi gian, dia diém, quy
mo, thanh phan... Nhung Dy thao Lu4t khong dé cdp dén nhing diéu
kién ndy ma chi yéu cau phai ghi rd nhitng noi dung d6 trong vin ban
dé nghi, nhung diéu kién cy thé nhu thé nao dé duoc tién hanh cudc 18
ngoai co s& ton gido thi khong quy dinh. Pac biét, nhitng truong hop co
quan quan 1y nha nude khong dong y t6 chirc ton gido, to chirc ton gido
tryc thudc tién hanh cudc 18 ngoai co sé ton gido, trong trudng hop nay
co quan quan 1y nha nude di tién hanh cac bién phap nhim han ché
quyén ty do tin ngudng, ton gido ciia con ngudi va theo quy dinh cua
Diéu 14 Hién phap nim 2013 vé quyén con ngudi chi c6 thé bi han ché
theo quy dinh cua luat trong truong hop can thiét vi 1y do qubc phong,
an ninh quéc gia, trat tu, an toan xa hoi, dao dirc xa hoi, strc khoe cua
cong ddong. Nhung Piéu 40 Dy thao Luét quy dinh vé cudc 1& ngoai co
so ton gido khong dé cap dén cac truong hop khong dong y t6 chirc
cudc 18 ngoai co s& ton gido, nhu vay s& khong c6 co sé phap 1y dé co
quan quan 1y nha nudc khong dong y t6 chic cude 18 ngoai co sé ton
gido, khé dam bao quyén tu do tin ngudng, ton gido cua tin dd ton gido
va quyén, loi ich hgp phép ciia nguoi khac.

Theo tac gia, Du thao Luat cin phai quy dinh rd rang, chi tiét vé& diéu
kién dé to chirc cudc 18 ngoai co so ton gido, thong qua do ca nhan, to
chtrc ¢6 nhu cau tién hanh cudc 1& ngoai co s& ton gido chun bi diy du
diéu kién can thiét dé dang ky t6 chuc ding theo quy dinh phap luat, diéu
kién cang rd rang thi tinh minh bach trong bao dam quyén tu do tin



Tran Qubc Huy. Mot s6 gdp y hoan thién... 125

ngudng, ton gido clia con ngudi cang cao. Co quan quan ly nha nude
ciling s& c6 co so phap 1y dé tra 161 dé nghi ctia ngudi dan va dam bao tinh
thong nhat trong ap dung phap luat, dam bao hi¢u lyc quan 1y nha nudc.

Tam la, vé k¥ thuat 1ap phap. Dy thao Luat Tin ngudng, Ton gido la
su phét trién vuot bac ciia hé théng phap luat Viét Nam, nhung vé k¥
thuat 1ap phap con nhiéu han ché, bat cap lam giam gia tri phap 1y, y
nghia xa hoi va tinh kha thi khong cao, cu thé:

Su thong nhét giita ndi dung quy dinh cta Dy thao Luét véi cac van ban
quy pham phap ludt do Qudc hoi da ban hanh. Dién hinh nhu quy dinh vé
co quan nha nuée, Dy thao Luat quy dinh Uy ban nhén dan cdp huyén gom
co: Uy ban nhan dan huyén, quan, thi xa, thanh phé thudc tinh. Nhung theo
Luét T6 chiic chinh quyén dia phuong quy dinh: “Céc don vi hanh chinh
ctia nude Cong hoa xa hoi chi nghia Viét Nam gdm c6: 1. Tinh, thanh phd
truc thudc trung wong (sau day goi chung 14 cap tinh); 2. Huyén, quén, thi
xa, thanh phd thudc tinh, thanh phd thudc thanh phd tryc thude trung uong
(sau day goi chung 13 cdp huyén); 3. X&, phuong, thi tran (sau dy goi
chung 13 cép xd); 4. Pon vi hanh chinh - kinh t& dic biét”’, cho nén dé
thong nhat vé don vi hanh chinh cép huyén dugc quy dinh trong Dy thao
Luat v&i don vi hanh chinh cép huyén quy dinh tai Luéat T chirc chinh
quyén dia phuong thi cAn phai bd sung thanh phé thuéc thanh phé truc
thugc trung wong vao don vi hanh chinh cip huyén dugc quy dinh tai
Piém b, Khoan 3, Piéu 11; Piém a, Khoan 2, Piéu 20; Diém a, Khoan 2,
Diéu 40; Diém b, Khoan 3, Diéu 42; Diém ¢, Khoan 3, Diéu 51.

Hay quy dinh vé t6 cdo va giai quyét t6 cdo vé tin ngudng, ton gido
trong Dy thao Luat chua théng nhét vé& chu thé & cdo véi Luat TS céo
nam 2011. Theo quy dinh tai Diéu 64 Dy thao Luat: “1. Moi to chtrc, ca
nhan c6 quyeén t6 cao hanh vi vi pham phéap luat vé tin ngudng, tén gido;
2. Viéc giai quyét t& cao vi pham phap luat vé tin ngudng, ton gido thuc
hién theo quy dinh cta phap luat vé té cdo™®. Nhu vay, theo quy dinh cua
Dy thao Luat thi chu thé tién hanh hoat dong td céo vé tin ngudng, ton
gido 1a to chirc, ca nhan. Nhung theo quy dinh trong Luat T6 cdo nim
2011 thi chii thé t§ cdo chi c6 ca nhan, duoc ghi nhan tai Piéu 2: “Té céo
1a viéc cong dén theo thu tuc do Ludt ndy quy dinh bdo cho co quan, to
chtre, ¢4 nhan c¢6 thim quyén biét vé& hanh vi vi pham phap luat cua bat
clr co quan, to chirc, ca nhan nao gy thiét hai hodc de doa gay thiét hai
loi ich ciia Nha nuéc, quyén, loi ich hop phap cia coéng dan, co quan, to
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Do vy, dé dam bao tinh théng nhat quy dinh vé t6 cao va giai

quyét td cdo cia cong dan duoc quy dinh trong Dy thao Luat va Luat T6

churc

cao thi can phai quy dinh chu thé t6 cdo chi ¢6 ca nhan.

Vé uy quyén lap phap, Du thao Luat gdm 68 diéu, nhung c6 dén 7
Diéu uy quyén lap phap cho Chinh phu quy dinh chi tiét thi hanh vé quy
trinh, thu tuc, bao gém cac Diéu 12, (Tam dinh chi hoat dong tin
ngudng); Diéu 17 (Thu hdi dang ky hoat dong tén gido); Didu 21 (Chap
thuan thanh lap, chia, tach, sap nhdp, hop nhét t6 chuc ton gido truc
thudc); biéu 28 (Tam dinh chi hoat dong ton gido, giai thé t& chirc ton
gido, to chirc ton gido truc thudc); Pidu 29 (Tam dinh chi hoat dong dao
tao, giai thé co s& dao tao ton gido0); biéu 39 (Tam dinh chi, dinh chi
hoat dong ton gido cua churc sdc, chirc viée, nha tu hanh); biéu 46 (Gia
nhép to chtrc t6n gido qudc té). Viéc uy quyén lap phap cho Chinh phu
vé trinh ty, tha tuc s& dan dén tinh trang Luét chd Nghi dinh, c6 nghia
rﬁng Luat da c6 hi¢u luc thi hanh nhung chua c6 Nghi dinh hudéng dan
thi hanh ctia Chinh phu thi nhitng quy dinh trong Luit ciing khong thé
thyc hién vi thiéu quy trinh, tha tuc. Pai biéu Qudc hoi Nguyén Thi
Kim Thay (Poan Pai biéu Quédc hoi Thanh phd Ha Noi) gbp y voi Du
thao Luat nhu sau: “néu cho ban viét ludt vé noi dung va cho toi viét
luat vé thu tuc thi toi c6 thé danh bai bt ctr lic ndo. Ai cling hiéu thu
tuc 1a mot trong nhitng phuong thirc dé han ché quyén, va nim trong tay
thu tuc, mot nguodi cod thé vo hiéu hoa moi ) géng cua nguoi khac mot
cach dé dang, vi chinh sach du c6 thong thoang, c6 coi mo, co tién bo
nhung qua nhiéu diéu kién thu tuc va quy dinh theo hudng chit ché can
thiép sau vao hoat dong ndi bo cua cac td chire ton gido thi s€ lam can
tr¢ hoac di nguoc lai chinh sach t6t”'°. Do vay, dé cac quy dinh cua
Luat Tin ngudng, Ton gido co thé di vao cudc sdng, thi nhitng quy dinh
vé ndi dung, trinh tu, thi tuc déu phai hoan thién, cho nén Dy thao Luat
can phai quy dinh chi tiét vé diéu kién, trinh ty, thu tyc dé co quan c6
tham quyén chép thuén hodc tir chdi khi ngudi dan dang ky hodc dé
nghi cip phép d6i voi cac hoat dong tin ngudng, ton gido nhat dinh, chi
ty quyén 1ap phap cho Chinh phu quy dinh chi tiét thi hanh cac van dé
phtl hop v6i thim quyén Chinh phu trong linh vyc tin ngudng, ton gido
va that sy can thiét, han ché dén muc t6i da viéc uy quyén lap phap cho
Chinh phii, ¢dam bao phii hgp v6i nguyén tic quyén con ngudi chi bi han
ché bai luat do Qudc hoi ban hanh./.



Tran Qubc Huy. Mot s6 gdp y hoan thién... 127

CHU THICH:

1 Ban Chép hanh Trung uwong Dang khoa IX, Nghi quyét 25-NQ/TW ngay
12/3/2003 vé cong tac ton gido.

2 Qudc hoi nuéec Cong hoa Xa hoi Chu nghia Viét Nam, Hién phap nam 2013,

biéu 14.

Pang Cong san Viét Nam, Van kién Pai hi Pang toan quéc 1An thir XI, nam 2011.

4 Vin phong Qudc hoi, Ban tong hop thao luan tai hoi truong chidu ngay
20/11/2015 (Ghi lgi theo bang ghi am), Thao luan & hdi truong vé Du thao Luat
Tin ngudng, Toén gido.

5 Ban Ton gido Chinh pht nudc Cong hoa Xa hoi Chu nghia Viét Nam, Dy thao
Luét Tin ngudng, Ton gido (Du thao lan 5), Pidu 1.

6 Vin phong Qudc hoi, Ban téng hop thio luan tai hoi truong chiéu ngay
20/11/2015 (Ghi theo bdang ghi dm), Thao luan ¢ hoi truong vé Du thao Luét Tin
ngudng, Ton gido.

7 Quéc hoi nude Cong hoa Xa hoi Chu nghia Viét Nam, Luat Td chire chinh
quyén dia phwong ndm 2015, Diéu 2.

8 Ban Ton gido Chinh pht nudc Cong hoa Xa hoi Chu nghia Viét Nam, Dy thao
Luét Tin ngudng, Ton gido (Du thao lan 5), Piéu 64.

9 Quédc hodi nude Cong hoa Xa hoi Chu nghia Viét Nam, Ludt Té cao nam 2011,
Diéu 2.

10 Vin phong Quéc hoéi, Ban tdng hop thao ludn tai hoéi trudng chiéu ngay
20/11/2015 (Ghi lgi theo bang ghi am), Thao luan & hdi truong vé Dy thao Luat
Tin ngudng, Ton gido.

Abstract

W

MAKING SUGGESTIONS FOR COMPLETING THE DRAFT
LAW ON BELIEF AND RELIGION

The Ordinance -on Belief and Religion, N°.21/2004/PL-UBTVQHI11,
18/6/2004, the inadequacy and legal gap that regulated the social relations in
the domain. of belief and religion has appeared for over 10 years of
promulgation. Therefore, it needs to establish the Law on Belief and
Religion. Through the research on the Draft Law (the 5™ Draft), this article
analyzes the limitations, then, proposes suggestions and supplement to suit
the spirit of building the draft law such as explanation words
(terminology), framework, the right of expressing the religious belief of
people who are limited the civil rights and are subjected to the preventive
measures (administrative measures and measures in the criminal
proceedings), prohibitive acts, state management, religious activities
registration and recognition of religious organizations, organization the
rituals outside the places of worship and legislative technique.

Keywords: Law, religion, belief, concept, terminology.
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