TRACH NHIEM BOI THUONG CUA NHA NUGC

BAO DAM KINH PHI BOI THUONG
TRONG PHAP LUAT VE TRACH NHIEM
BOI THUONG CUA NHA NUGC

« ThS. Nguyen Pang Huy*

Tém tit: Ké tir khi c6 Bé ludt Dén sw nam 1995 dén nay, kinh phi béi thuong luén
la mét néi dung duoe diéu chinh trong phdp ludt vé boi thwong thiét hai do nguoi thi
hanh cong vu gay ra. Nhin chung, kinh phi béi thuong luén duoe bo tri la mét muc chi
cia kinh phi dw phong trong ngédn sach nha nuwée va dwoce quy dinh chit ché vé logi kinh
phi dwege cdp, nguon bé tri va cdp ngan sach bao dam. Pén nay, phdp ludt chi con quy
dinh 2 cdp ngdn sach nha nuwde bao dam kinh phi boi thuong la cdp trung wong va cap
tinh @é bao dam phii hop véi quy dinh ciia phdp ludt ngéan sdch nha nude ciing nhu tinh
kha thi ctia viéc chi tra tién béi thuong.

Tir khéa: Kinh phi boi thuong, trach nhiém boi thuong ciia Nha nude; bdo dam
kinh phi boi thuwong; phap ludt vé béi thueng ciia Nha nuée.

Abstract: Since the introduction of Civil Code of 1995, compensation funding
has always been an adjusted content in the law on compensation for damage caused
by official duty persons. In general, compensation funding is always arranged as an
expenditure item of the contingency fund within the state budget and is strictly regulated
in terms of the types of funding provided, the source of allocation and the guaranteed
budget allocation. Up to now, the law only stipulates 2 levels of state budget to ensure
compensation funding, including central level and provincial level to ensure compliance
with regulations of law on state budget as well as feasibility of compensation payments.

Keywords: Compensation expenses, compensation liability of the State; guarantee
funding for compensation; law on the State s compensation.
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1. Mé dau thi hanh cong vu gdy ra so vdi trach
Kinh phi bdi thuong la mot nhiém bdi thuong thi¢t hai ngoai

trong nhitng quy dinh phan anh rd6 hop dong thong thuong trong phap

nét nhat dic thu cua ché dinh trach luat dan su. Do la phap ludt luén
nhiém bdi thuong thiét hai do nguoi quy dinh Nha nudc thyc hién trach

(*) Cuc Béi thudng nha nudc, Bo6 Tu phap. Email: huynd@moj.gov.vn.

% PHAP LUAT VE QUYEN CON NGUOI



nhiém boi thuong thiét hai cua minh
bang tién ma chua bao gid quy dinh
trach nhiém 4y bang bat ky hinh
thitc tai san nao khac. Dién hinh la
quy dinh vé nguyén tac giai quyét
boi thuong tai Ludt trach nhiém bodi
thuong cua Nha nudc (TNBTCNN)
nam 2009, theo do, “Pwoec tra mot
lan bang tién, trir trwong hop cac
bén co thoa thudn khac”. Vay kinh
phi bdi thuong 1a bao gdm nhiing
khoan tién nao? Ngudn kinh phi nao
dugc bd tri dé chi tra? Co quan nao
co trach nhiém lap du todan, chi tra
va quyét toan kinh phi béi thuong
va phuong thuc chi tra tién bdi
thuong dugc thuyc hién ra sao...? Tra
101 duoc nhting cdau hoi néu trén
chinh 1a giai dap dugc cic vin dé co
ban vé kinh phi bdi thudng trong
phap luat trach nhiém bdi thuong
cua Nha nudc.

Theo quan diém phd bién trong
cac nghién cutru lich sir, TNBTCNN ¢
Viét Nam da hinh thanh ngay tur thoi
phong kién, cu thé la van dé& trach
nhiém boi thuong thiét hai do quan
lai phong kién gay ra da duoc dat ra
dbi véi ca nhan tirng quan lai ¢6 hanh
vi sai trai - ma chwa dit ra van dé
trach nhiém cua triéu dinh phong
kién. Quan diém nay ciing phan chia
qua trinh hinh thanh va phat trién
ciia ché dinh TNBTCNN ¢ Viét Nam
theo tiéu chi danh gid mirc d0 hoan
thién cua phap luat. Theo do, ké tur
khi thanh lap nudc Viét Nam Dan
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chu Cong hoa dén nay thi c6 thé phan
chia cac giai doan hinh thanh va phat
trién cua phap luat TNBTCNN thanh
cac giai doan: (1) giai doan trudc khi
c6 Luat TNBTCNN nam 2009; (2)
giai doan tur khi c6 Luat TNBTCNN
nim 2009 dén truéc khi c6 Luat
TNBTCNN nam 2017 va (3) giai
doan tu khi ¢6 Luat TNBTCNN nam
2017 cho dén nay'.

Trong pham vi bai viét nay,
ching toi phén tich va danh gia van
dé bao dam kinh phi bdi thuong
trong phap luat vé trach nhiém boi
thuong cua Nha nudéc (TNBTCNN)
tinh ké tir thoi diém bit dau co Bo
luat Dan sy (BLDS) nam 1995 cho
dén nay.

2. Kinh phi bdi thwong nha
nwée trong quy dinh phap luit ké tir
khi c6 Bo luit Dan sw nim 1995 dén
trudc khi ¢c6 Luit Trach nhiém béi
thuwong cia Nha nwéc nam 2009

Pé cu thé hoa cac quy dinh veé
boi thwong thiét hai do nguoi thi
hanh cong vu gay ra trong BLDS
nam 1995, cac co quan c¢é thim
quyén di ban hanh cac vin ban:
Nghi dinh s 47/CP ngay 03/5/1997
cua Chinh phu vé viéc giai quyét boi
thuong thiét hai do cong chuc, vién
chirc nha nudc, nguoi ¢ tham quyén
cua co quan tién hanh tb tung giy ra
(Nghi dinh s6 47/CP) va Nghi quyét
s6 388/2003/NQ-UBTVQHI1 ngay
17/3/2003 cua Uy ban Thudng vu
Qubc hoi vé bdi thuong thiét hai cho
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ngudi bi oan do nguoi co thim
quyén trong hoat ddng té tung hinh
su gdy ra (Nghi quyét sé 388).

Hu6éng dian quy dinh cia Nghi
dinh s6 47/CP, B6 Tai chinh d ban
hanh Théng tu sé 38/1998/TT-BTC
ngay 30/3/1998 hudng dan viéc lap
du toan, sir dung va quyét toan ngan
siach nha nudc cho boi thuong thiét
hai do cong chic, vién chuc nha
nude, ngudi c6 thAm quyén cua co
quan nha nudc, co quan tién hanh té
tung gay ra.

Huéng dan quy dinh cua Nghi
quyét s6 388, lién nganh trung uong
da ban hanh Théng tu lién tich s
01/2004/TTLT-VKSNDTC-BCA-
TANDTC-BTP-BQP ngay 25/3/2004
hudng dan thi hanh mot sé quy dinh
cia Nghi quyét sé 388, trong d6 cé
néi dung vé kinh phi béi thuong -
Muc VI (sau nay duwoc thay thé boi
Théng tw lién tich so 04/2006/TTLT-
VKSNDTC-TANDTC-BCA-BTP-BQP-
BTC ngay 22/11/2006 - Muc VI).

V& co ban, cac quy dinh cua
phap luat ¢ giai doan nay quy dinh
vé kinh phi bdi thuong nhu sau:

Thir nhdt, kinh phi bdi thuong
dugc quy dinh trong muc vé kinh
phi du phong trong ngédn sach nha
nudc cac cap. Riéng voi cac co quan
thudc hé thong co quan nganh doc
thi b tri kinh phi trong muc vé kinh
phi du phong & trung wong. Phéap
luat khong quy dinh m¢t quy riéng
dé thuc hién viéc cap phat kinh phi
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boi thuong. Viéc xac dinh muc chi
thuoc kinh phi du phong la boi
khong thé dy liéu dugc kha ning
phat sinh trach nhiém bdéi thuong
cua Nha nudc.

Thir hai, kinh phi boi thuong la
kinh phi dé chi tra tién bdi thuong.

Thuw ba, trach nhiém lap du
toan thudc vé tirng co quan nha nudc
cu thé va du toan dugc trinh co quan
tai chinh c6 tham quyén dé tong hop
dyu toan. Riéng cac co quan thudc hé
thdng co quan nganh doc thi cac co
quan nha nudc chu quan cép trén sé
tong hop du toan chung dé trinh Bo
Tai chinh xem xét, tong hop trinh co
quan c6 thim quyén.

Thir tu, ttng co quan nhad nudc
da chi tra tién boi thuong co trach
nhiém thuc hién viéc quyét toan vai
co quan tai chinh c6 thim quyén.

3. Kinh phi b6i thuwong nha
nwdéc theo quy dinh cia Luat Trach
nhi¢m boi thwong cia Nha nwéc
nam 2009

Qua trinh xay duyng Luat
TNBTCNN nam 2009 da cé nhiéu
quan diém khac nhau vé van dé kinh
phi bdi thuong, trong d6, chi yéu la
2 quan diém: mgt la, thanh 1ap mot
quy riéng dé bao dam kinh phi bdi
thuong: hai la, khéong thanh 1lap mot
quy riéng vé boi thuong nha nudec.
Téng hop kinh nghiém cdc nude &
giai doan xay dung dy an Luat Boi
thudng nha nuéc cho thay, khi dat ra
van dé kinh phi boi thudong doi hoi
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mot sd van dé lién quan dén ngan
sach nha nuéc. Theo d6, van dé cé
xay dung mot quy bodi thuong chung
hay chi danh mdt muc trong ngan
saich hang nim cho kinh phi boi
thuong phu thudc vao quan diém
cua ting nudc. Pa sé cac nudc déu
khong quy dinh viéc thanh lap mot
quy boi thuong tap trung ma kinh
phi boi thuong dwoc danh mot muc
riéng trong ngan sach nha nudc hang
nam. Pon cu la phap ludat Nhat Ban
khong quy dinh viéc thanh lap mot
quy riéng vé bdi thuong nha nuée
boi vi Nhat Ban la qubc gia thua
nhan trach nhiém boi thuong nha
nudc trén nguyén tac boi thudng cho
moi thiét hai thuc té va muc bdi
thuong 1a 100%. Do d6, néu thanh
lap mot quy boi thuong chung thi
dinh muwc tai chinh cua quy ludon bi
gigi han va khong thé diéu chinh, vi
vay néu co truong hop ma kinh phi
boi thudng phai bo ra I16n hon khoan
tién ma quy dang quan 1y thi sé&
khong thuc hién dugc dﬁy du viéc
chi tra cho ngudi bi thiét hai’. Mot
s6 it nudc thi quy dinh co ché bao
hiém trach nhiém coéng vu hay bao
hiém trach nhiém nghé nghiép cho
céng chuc. Chang han, phap luat
cua Cong hoa lién bang DPuc quy
dinh truong hop cong chirc ¢6 bao
hiém céng vy thi bao hiém sé& thanh
toan cho khoan bdoi thuong nay, do
d6 cong chuc khong can phai thuc
hién viéc hoan tra cho Nha nudc?’.
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Trén co sé tdng két thuc tidn
va tham khdo kinh nghiém phap luat
nudc ngodi, quan diém cudi cung
duoc lua chon la khong thanh lap
mot quy riéng vé bdi thuong nha
nudc. Kinh phi béi thuong tiép tuc
duoc dé xuat quy dinh la mdt muc
chi trong ngin sach nha nudc va s¢
dugce sir dung dé chi tra mdi khi phat
sinh yéu cau s dung kinh phi tir cac
vu viée giai quyét bdi thudng.

Luat TNBTCNN nam 2009 quy
dinh van dé kinh phi bdi thuong tai
Chuong VI va céc van dé cu thé vé
lap du toan, st dung va quyét toan
kinh phi vé béi thuong nha nudc
duoc quy dinh tai Théng tu lién tich
s6 71/2012/TTLT-BTC-BTP ngay
09/5/2012 cua lién Bo Tai chinh va
Bo Tu phap. Vé co ban, van dé kinh
phibdi thuong trong Luat TNBTCNN
nam 2009 va van ban quy dinh chi
tiét dugc quy dinh tvong tu nhu cac
quy dinh trong cac van ban quy
pham phap luit huéng dan Nghi
dinh s6 47/CP va Nghi quyét s 388.
Tuy nhién, ¢6 2 diém khac biét quan
trong cu thé nhu sau:

Thir nhdt, vé cap ngin sach dé
bé tri kinh phi bdi thuong thi c6 02
ciap ngan sach bao dam kinh phi bdi
thudng. Mgt la, d6i voi cac co quan
nha nudc huong kinh phi hoat dong
tir ngan sdch trung wvong thi kinh phi
boi thuong sé do Bo Tai chinh cap;
hai la, d6i véi cac co quan nha nudc
huong kinh phi hoat dong to ngan
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sach dia phuwong thi kinh phi bdi
thuong sé& duoc bd tri tap trung tai
ngin sach cdp tinh va co quan cap
kinh phi 14 S& Tai chinh. Diéu nay
dugc hiéu la ddéi véi cac co quan &
dia phuong du & cap nao - cédp tinh,
cap huyén hay cap xa - thi néu phat
sinh trach nhiém boi thuong thi sé
déu dwuoc bao dam kinh phi boi
thuong tir ngan siach cap tinh.

Thir hai, quy dinh ro viéc dé
nghi cap kinh phi bdi thudng va
thanh phan ho so dé nghi cdp kinh
phi bdi thuong.

Thir ba, vé cach thirc sir dung kinh
phi, phap luat cho phép 02 cach thire sur
dung kinh phi. Mét la quy trinh thong
thwong, theo do, co quan nha nude phai
bdi thuong khi phat sinh nhu cau sir
dung kinh phi thi lap ho so dé nghi co
quan tai chinh c6 tham quyén cap; hai
la quy trinh chu dong, theo do, co quan
nha nuéc phai bodi thudng khi phat sinh
nhu cau sir dung kinh phi ma xét thay
kinh phi hoat dong cta co quan du dé
chi tra tién boi thuong thi co thé ung
trude dé chi tra cho nguoi bi thiét hai
va sau do lap dé nghi gui co quan tai
chinh ¢é thim quyén cép bd sung kinh
phi sau.

4. Kinh phi béi thuwong nha
nuwdc theo quy dinh caa Luat Trach
nhiém bdi thuwong cia Nha nwéc
nim 2017

Trong qua trinh xay dung Luat
TNBTCNN nam 2017 ciing ¢6 nhiéu
quan diém khac nhau vé van dé kinh
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phi bdi thuong qua tirng giai doan.

O giai doan lam viéc cép
chuyén gia, trong cac phuong an dé
xuat sira doi, b6 sung cac quy dinh
vé kinh phi bdi thuong thi da so
kién nhat tri véi phuong an thanh
lap Quy boi thudng va ngudn hinh
thanh kinh phi boi thuong dugc trich
mot phian tir ngudn thu tir tién xir
phat vi pham hanh chinh. Mot sé y
kién khac cho riang, khéng nén quy
dinh cho co quan tai chinh c6 thim
quyén tham dinh hé so cap kinh phi
boi thuong ma nén quy dinh cho co
quan c6 trach nhiém bdi thuong vira
la co quan quan ly kinh phi bdi
thudng va déng thoi ciing 1a co quan
thye hién viéc chi tra tién boi
thuong, vi day la co quan co chuyén
moén trong linh vuc boi thuong nha
nudc. Co quan tai chinh chi c6 tham
quyén cap kinh phi va kiém tra tinh
hop phap, ding din cta viéc quan
Iy, sir dung kinh phi boi thuong chia
khong thuc hién viéc tham dinh ho
so cap kinh phi boi thuong®.

Tuy nhién, qua trinh thao luéan
& giai doan tiép theo, co quan chu
tri soan thao giit quan diém nhu quy
dinh cia Luat TNBTCNN nam 2009,
theo do, khong thanh lap quy riéng
vé bdi thuong nha nudc. Mic du
vay, d¢é bao dam ngudn kinh phi sin
sang cho bdi  thuong, Luat
TNBTCNN (sira do6i) sé quy dinh vé
kinh phi béi thuong theo hudng,
trong muc luc ngan sach nha nudc
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c6 mdt muc riéng vé kinh phi thuc
hién trach nhiém bdi thuong cua
Nha nuéc. Hing nam, B6 Tai chinh
thuc hién phan bd, cap kinh phi thyc
hién trach nhiém bodi thuong cua
Nha nudc theo du toan cua co quan
boi thuong nha nude cua Bo Tu phap
va Uy ban nhan dan cap tinh. Viéc
quan 1y, chi tra va quyét toan kinh
phi dugc thuc hién theo quy dinh
cua Luat Ngan sach nha nudc. Co
quan Kiém toan nha nudc, co quan
Tai chinh thuc hién kiém tra, giam
sat theo quy dinh cua phap luat’.

Luiat TNBTCNN nam 2017 quy
dinh van d& kinh phi bdi thuong tai
Chuong VI cua Ludt TNBTCNN nam
2017, va vé co ban, van dé kinh phi
bdi thudong ciing duge quy dinh trén
co so ké thira mot sé quy dinh cua
Luiat TNBTCNN nam 2009. Bén canh
do, Luat TNBTCNN nam 2017 clng
¢6 nhi¢u quy dinh méi nhu sau:

Thir nhat, vé kinh phi boi thuong.

Kinh phi béi thuong trong Luat
TNBTCNN nam 2017 khong chi la
kinh phi chi tra tién béi thudng ma
bao gém 2 loai kinh phi 1a (1) tién
chi tra cho nguoi bi thiét hai va (2)
chi phi cho viéc dinh gia tai san,
giam dinh thiét hai. Quy dinh “Chi
phi cho viéc dinh gia tai san, giam
dinh thiét hai” dugc coi la kinh phi
boi thudng 1a quy dinh méi duge bd
sung. Theo quy dinh nay thi “Chi
phi cho viéc dinh gia tai san, giam
dinh thiét hai” s€ dugc ngan sach
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nha nudc cap bd sung ma khong lay
vao kinh phi hoat dong cua co quan
giai quyét boi thuong nhu quy dinh
cia Thong tu lién tich sb 71/2012/
TTLT-BTC-BTP ngay 09/5/2012 cua
Bo Tai chinh va B Tu phap quy
dinh viéc lap du toan, quan ly, su
dung va quyét toan kinh phi thuc
hién trach nhiém boi thuong cua
Nha nudc. Piéu nay c6 y nghia quan
trong boi s¢ khong lam anh huong
dén hoat dong binh thuong cua céac
co quan nha nudec.

Thir hai, trach nhiém lap dy toan
va quyét toan kinh phi boi thuong.

Luat TNBTCNN nam 2017 da
quy dinh trach nhié¢m lap dy toan va
quyét toan kinh phi bdi thuong theo
hudéng “chuyén giao” trach nhiém
nay tir tirng co quan nha nuéc cu thé
vé cho co quan tai chinh cé tham
quyén ma cu thé 1a cho B Tai chinh
va SO Tai chinh. Viéc stra doi nhu
vay la nham thong nhat dadu moi lap
du toan, quyét toan kinh phi boi
thudng ¢ trung wong va cip tinh,
tranh tinh trang tat ca cac co quan
déu phai lap du toan, quyét toan
kinh phi bdi thuong, trong khi boi
thuong nha nudc khong phai la cong
viéc thuong xuyén, chi phat sinh khi
cd vu viéc cu thé. Mit khac, hang
nidm, can cu vao thuc té cép phat
kinh phi boi thuong cua nim trude
thi co quan tai chinh c6 co so va
thuan lgi hon trong viéc lap du toan
kinh phi boi thuong. Nhu vay, ting
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co quan nha nudc cu thé khong phai
lap du toan kinh phi boi thuong nhu
Ludat TNBTCNN ndm 2009 va ciing
khong phai thyc hi¢n trach nhiém
quyét toan kinh phi boi thuong.
Trach nhiém cua co quan da chi tra
tién bdi thuong chi 1a gii cac giay
to, tai liéu co lién quan dén viéc chi
tra tién boi thuong cho co quan tai
chinh da cap phat kinh phi dé quyét
toan theo quy dinh cua phap luat.

Thir ba, trach nhiém phdi hop
hoan thién hd so dé& nghi cip kinh
phi bdi thuong.

Pé khic phuc tinh trang ho so
dé nghi cap kinh phi khdng chat ché,
day du, Luat TNBTCNN nam 2017
di quy dinh bd sung trach nhiém cho
co quan tai chinh trong viéc phdi
hop hoan thién hé so dé nghi cap
kinh phi bdi thwong. Theo d6, truong
hop c6 can ctr rd rang cho ring ho
so khong ddp tng yéu cau luat dinh
hoic mirc bdi thuong khong ding
quy dinh cua phap luat thi co quan
tai chinh cé trach nhiém phdi hop
voi co quan giai quyét bdi thuong
dé hoan thién hé so, cip phat kinh
phi boi thuong. Doi voi viée giai
quyét boi thuong tai Toa an theo thu
tuc tb tung dan sy, truong hop co
can cu rd rang cho rang muc boi
thudng trong ban an, quyét dinh cua
Toa 4n vé giai quyét boi thuong
(bao gom ban 4n, quyét dinh cua
Toa an dugc ban hanh trong thu tuc
to tung hinh su hoac to tung dan sy

|88}

hodc té tung hanh chinh) khéng
duang quy dinh cua phap luét thi co
quan tai chinh kién nghi co quan c¢6
tham quyén giai quyét theo thu tuc
t6 tung. M
—
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