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VA KHACH HANG KHI TAI SAN BAO PAM
KHONG PHAI CUA NGUOI VAY VON

Nguyén Thi Diu Hién*
Hoc vién Ngan hang — Phan vién Phu Yén
Ngay nhdn bai: 12/09/2021; Ngay nhdn dang: 06/10/2021

Tom tit

Khi vay von, thong thuong nguoi vay von sé ding tai san ciia minh dé bao dam thuwc hién
nghia vu tra no. Tuy nhién, khong it cdc truong hop trén thuc té, tai san bao dam nghia vu trd no
khéng phdi cia nguwoi vay von. Quy dinh ciia phdp ludt hién tai cho truong hop nay chuwa cé sie
ré rang, thong nhat & cdc vin ban quy pham phdp lugt. Diéu nay dan dén nhiéu rii ro phdp 1y
cho cdc té chire tin dung va chii s& hivu tai san. Bai viét phan tich co sé phdp Iy nham xdac dinh
cdc hop dong can giao két trong trweong hop tai san bao dam khéng phdi ciia ngwdi vay von, binh
ludn tinh phdp 1y ciia cdc hop dong giao két trén thuc té doi véi triong hop nay; tie do, tac gia dé
xudt cac hop dong nén giao két trong trwong hop tdi san bao dam khéng phdi ciia nguoi vay von

va mot so kién nghi.

Tir khoa: bdo lanh, hop dong thé chdp bang tai san ciia bén thir ba, tai san bdo dam ciia

bén thir ba

1. Co s& phap Iy nhim xac dinh cac hop
dong can giao két trong truwong hop tai
san bao dam khong phii clia nguoi vay von
1.1. Quy dinh ciia phap luat vé thé chéap
tai san va bao lanh

Thé chap tai san va bao lanh la 2 trong
9 bién phap bao dam thuc hién nghia vu
(BDTHNV) dugc quy dinh tai Bo luat dan
su (BLDS) 2015. Theo d6, nhim bao dam
quyén loi trong truong hop ngudi c6 nghia
vu khong thuc hién, thyc hién khong dung,
khong day du cac nghia vu ma ho da cam
két; ngudi co quyén co thé ap dung bién
phédp BDPTHNV do céc bén thda thuén hoac
yéu ciu co quan nha nudc c6 thim quyén
can thiép dé budc bén c6 nghia vu phai thuc
hién dung nghia vu di cam két. V& mat Iy
thuyét, cac bién phap BDTHNV déu mang
tinh chat du phong va luén ton tai kém theo
mdt nghia vu chinh nén chi dugc ap dung khi
bén c6 nghia vu da khong thyc hién hodc
thuc hién khong ding, khong ddy dii nghia
vu chinh. Tuy tirng truong hop va tuy thude
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vao viéc thoa thuan, cac bién phap
BDTHNV c¢6 nhitng quy ché xir li khéac
nhau. Mbi bién phap BDTHNV c6 dic trung
va ban chat phép 1i khac nhau.

1.1.1. Thé chép tai san

Theo quy dinh tai Piéu 317 ciia BLDS
2015, thé chap tai san 13 “...viéc mot bén
(sau ddy goi la bén thé chdp) ding tai san
thudc s6 hitu ciia minh @é bao dam thuc hién
nghia vy va khong giao tai san cho bén kia
(sau ddy goi la bén nhdn thé chap). Tai sdn
thé chap do bén thé chap giir. Cdc bén cé thé
thoa thudn giao cho nguoi thur ba giir tai san
thé chdp”. Can ¢t vao quy dinh nay, thé
chap tai san c6 cac dac diém sau:

Mot 13, tai san dung dé bao dam thyc
hién nghia vy 13 tai san cia bén thé chép.
Trén thyc té hau hét cac truong hop, tai san
thé chap van do bén thé chap giir. Bén nhén
thé chip giit cac gidy to ching minh quyén
sO hiru tai san.

Hai 13, bén thé chap dung tai san dé
BDTHNV ciia chinh bén thé chap hay c6 thé
la nghia vu cta nguoi khac. Tuc 1a, trong
bién phap thé chép tai san thi bén co nghia
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vu chi ¢6 thé 1a bén thé chdp hay c6 thé I
bén thé chap, co thé 1a nguoi thir ba. Van dé
nay dang la tranh cai cua cac chuyén gia
phap ly. Theo quan diém cua PGS.TS Do
Van Dai (2020) thi: “Trong qud trinh chinh
ly Du thao tai Quoc héi,’ chbf’a bao gio phia
Quoc hoi theo hudng the chap duoc sir dung
dé dam bao nghia vu cho nguoi thir ba...
Trong qua trinh chinh Iy Dy thao tai Quoc
hoi, y twong dung tai san thé chdp dé bao
dam cho nguoi thir ba ciing bi phia Toa an
phan doi...”. Nhu vay quan diém tht nhat
cho rang, viéc thé chap phai dugc hiéu la st
dupg d§ dam bao cho nghiaqvu cua chinh bén
thé chap va khong thé hiéu bicu 317 cla
BL’DS 2015 theo nghia 1a dung tai san thé
chap dé bao dam thuc hi¢n nghia vu cho
nguoi tha ba. q

Tuy nhién, cling c6 quan diém tht hai
cho rang, Pidu 317 BLDS 2015 chi quy dinh
chung 14 bén bén thé chip ding tai san cua
minh dé “bdo dam thwc hién nghia vu”, ma
khong chi rd nghia vu d6 c6 phai chi 1a nghia
vu ctia bén thé chap hay khong. Cho nén, c6
thé hiéu 1a nghia vu duoc bao dam (tic 1a
khoan vay hay khoan tin dung dugc cép)
khong nhét thiét phai 1a nghia vu clia bén thé
chap (Nguyén Vinh Long va P& Thi Mai
Hoang Ha, 2015). Quan diém nay con vién
dan, khoan 3 Piéu 4 Thong tu sb
07/2019/TT-BTP cua B9 Tu phap ngay 25
thang 11 nam 2019 hudng din mot sd nodi
dung vé dang ky thé chap quyén sir dung dét,
tai san gan lién v6i dat (co hidu lyc ké tir
ngay 10 thang 01 nam 2020): “déi véi cdc
trieong hop thé chap dé bao dam thuc hién
nghia vu ddn sw ciia bén thé chdp, bao dam
thuc hién nghia vu dan sw cia nguoi Khac
hodc bao dam thyc hién nghia vu dan sy cua
ca bén thé chdp va cia nguoi khdac”. Didu
d6 c6 nghia la phap luat da thira nhan bién
phap thé chap bang bt dong san ciia nguoi
thtr ba (Bui Buc Giang, 2020).

Theo y kién ca nhan, tac gia dong y véi
quan diém thi nhat. Nghia 13, nguoi co

nghia vu trong thé chip tai san chi co thé 1a
bén thé chip. Boi vi, vé mat ngir phép tiéng
Viét, quy dinh cua Piéu 317 BLDS 2015
duogc hiéu, bén thé chdp ding tai san thude
$G hitu ciia minh dé bdao dam thuc hién nghia
vy (cua minh). Viéc lugc bé tir “ctia minh”
la hoan toan binh thuong trong van phong
tiéng Viét. Do d6, quan diém thir 2 cho ring
Piéu 317 BLDS 2015 khong rd rang quy
dinh nghia vu cua ai 1a khong phu hgp. Con
viéc vién dan khoan 3 Diéu 4 Théng tu sb
07/2019/TT-BTP la khong c6 so so phap 1y,
vi theo Ludt ban hanh van ban quy pham
phap luat 2015, vé& nguyén tic ap dung vin
ban phap luat, khi cing mét van d& duoc quy
dinh khac nhau & nhiéu van ban, thi ap dung
van ban c6 hi¢u lyc phap ly cao hon. Van
ban quy pham phap luat duoc ap dung dé
giai quyét van dé nay la BLDS 2015.

1.1.2. Bdo lanh

Piéu 335 BLDS 2015 quy dinh: “Bdo
lanh la viéc nguoi thir ba ( bén bao lanh)
cam két véi bén c¢é quyén ( bén nhdn bdo
lanh) sé thuc hién nghia vu thay cho bén co
nghia vu ( bén dwoc bao lanh), néu khi dén
thoi han thuc hién nghia vu ma bén duoc
bao lanh khong thuc hién hodac thuc hién
khéng diing nghia vu. Céc bén cé thé théa
thudn vé viéc bén bao lanh chi phdi thuc
hién nghia vu thay cho bén dwoc bdo lanh
trong truwong hop bén dwoc bao lanh khong
cO kha nang thyc hién nghia vu bdo lanh”.
Nhu vay, bao lanh 1a bién phap BDPTHNV
c¢6 nhirng dic diém co ban sau:

M6t 13, cha thé cua bao lanh, khac véi
thé chép tai san, trong bao lanh c6 xuét hién
thém mot chi thé thir ba ngoai bén ¢ quyén
va bén c6 nghia vy, d6 1a bén bao lanh.

Hai 1, d6i tuong cia bao lanh la cac
cam két ctia ngudi bao lanh véi nguoi nhan
bao lanh. Néu tinh chat bao dam trong thé
chép duoc gan lién voi tai san bao dam thi
trong quan hé bao lanh tinh chit bao dam
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duogc thé hién thong qua sy cam két thuc
hién nghia vy thay ctia nguoi thit ba ddi véi
bén c6 quyén. Tuy nhién dé thuc hién duoc
cam két d6 thi ngudi bao lanh phai c6 tai san
hodc cong viéc phu hop dé dap lai loi ich cua
bén nhén bdo lanh trong truong hop nguoi
duoc bao lanh khong thuc hién, thyc hién
khong dung, khong ddy du nghia vy.

1.2. Quy dinh ctia phap luit vé dai dién

Piéu 134 cua BLDS 2015 quy dinh:
“BDai dién la viéc ca nhdn, phdp nhdn (sau
day goi chung la nguoi dai dién) nhan danh
va vi lgi ich cua ca nhdn hodc phap nhan
khac (sau day goi chung la nguoi dwoc dai
dién) xac lap, thuc hién giao dich dan su”.
Pai dién dugc chia lam 2 loai 1a dai dién theo
phap luat va dai dién theo uy quyén. Theo
d6, dai dién theo phap luat duoc hiéu, chu
thé dai dién, quyén va nghia vu cta cac chu
thé trong quan hé dai dién 13 do phap luat
quy dinh. Con dai dién theo uy quyén dugc
hiéu, viéc lya chon chu thé dai dién, noi
dung dai dién la do cac bén thoa thuan phu
hop voi quy dinh ctia phap luat. Khai niém
dai dién duogc lam 1o & 2 khia canh sau:

Mot 1a, giao dich dan sy do nguoi dai
dién xéc 1ap, thuc hién vdi nguoi th ba phu
hop véi pham vi dai dién lam phat sinh
quyén, nghia vy dbi véi nguoi duoc dai dién.
Ttc 1a, khi nguoi dai dién thuc hién giao
dich v6i nguoi thtr ba trong pham vi dai dién
thi, quyén va nghia vu phat sinh tir giao dich
d6 thuoc vé nguoi dugce dai dién.

Hai 13, d6i tugng cua giao dich dai dién
la cong viéc phai lam. Cong viéc ¢ day la
Xac lap, thuc hién giao dich. Céng viéc nay
dang 1€ nguodi dugc dai dién thyc hién,
nhung vi nhiéu Iy do khic nhau, nguoi dai
dién nhan danh va l¢i ich cua nguoi dugce dai
dién dé thyc hién.

Trén thuc té, trong truong hop tai san
bao dam khong phai ctia nguoi vay von, cac
t6 chtre tin dung thuong giao két véi khach

hang cac hop dong: Hop dong tin dung
(HDTD), Hop dong uy quyén (HDUQ) va
Hop ddng thé chip quyén st dung dat
(HDPTCO).

2. Phan tich tinh phap 1y ciia ciac hop dong
giao két trong truwdng hop tai sin bio dim
khéong phai ciia nguoi vay von trén thue té

Pé phan tich tinh phap 1y cua cac hop
ddng giao két trong trudng hop tai san bao
dam khong phai ctiia ngudi vay von trén thuc
té, tac gia gia sir tinh huéng nhu sau: Nguyén
A vay vén tai t6 chie tin dung (TCTD) C,
tai san bao dam 1a quyén st dung dat thude
quyén s hiru ciia Lé B. Theo tim hiéu, tic
gia tong hop nhing cach thirc ma cac TCTD
thuc hién trong truong hop tai san bao dam
khong phai cia nguoi vay vén nhu sau:

2.1. Truwong heop 1:

HPUQ ghi: Bén uy quyén: Lé B, bén
duoc uy quyén: Nguyén A, ndi dung uy quyén:
Bén dugc uy quyén duoc quyén dung tai san
ctia bén uy quyén dé thé chép tai san cho khoan
vay cua bén dugc uy quyén tai TCTD C.

HDTD ghi: Bén cho vay: TCTD C; bén
vay: Nguyén A.

HPTC ghi: Bén nhan thé chap: TCTD
C, bén thé chip: Nguyén A, tai san thé chap
1a quyén st dung dét ciia Lé B.

Truong hop ndy, vé mit phap ly la
khong phu hop véi quy dinh cua phap luat &
HDPbUQ va HDTC. Mét 1a, HbUQ khong
dung vé ndi dung uy quyén. Theo phan tich
& phan trén, ndi dung uy quyén la cong viéc
phai 1am. Viéc Lé B uy quyén cho Nguyén
A duoc quyén dung tai san ciia Lé B dé thé
chap BPTHNV cia Nguyén A 1a khong
dung v6i quy dinh cua phap luat. Hai 13, dbi
v6i HPTC, bén thé chap 1a Nguyén A, trong
khi d0, tai san thé chap la cia Lé B. Nhu
phan tich ¢ phan trén, tai san dung dé thé
chap phai 14 tai san ctia bén thé chap. Néu c6
tranh chdp xay ra, HDUQ va HDTC sé bi
Toa an tuyén v6 hiéu vi ndi dung cua 2 hop
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ddng nay khong phu hop véi quy dinh tai
Diéu 134, 317 BLDS 2015. Luc nay, rui ro
thuc vé TCTD vi khoan vay ciia Nguyén A
trd thanh khoan vay khong c6 tai san bao dam.
2.2. Trwong hop 2:

HDTD ghi: Bén cho vay: TCTD C, bén
vay: Nguyén A.

HPUQ ghi: Bén uy quyén: Lé B, bén
duogc uy quyén: Nguyén A, ndi dung uy
quyén: Bén dugc uy quyén thuc hién cac
cong viée c6 lién quan dén dang ky thé chap,
x04 thé chép.

HDTC ghi: Bén nhan thé chap: TCTD
C, bén thé chap: Nguyén A, tai san thé chip
13 quyén str dung dit cua Lé B.

Truong hop nay khac véi truong hop 1,
la HBUQ phu hop v6i quy dinh ctia phap
luat vé dai dién. Tuy nhién, TCTD van gip
rui ro phap ly vi HDTC khong phu hop véi
quy dinh cua phap luat. Diém khong phu hop
day 13, bén thé chap 1a Nguyén A, trong khi
d6, tai san thé chip 1a cua Lé B. Nhu phan
tich & phan trén, tai san dung dé thé chap
phai 14 tai san ctia bén thé chap. Néu c6 tranh
chap xay ra, HDTC s& bi Toa an tuyén vo
hiéu vi ni dung cia HDTC khong phu hop
v6i quy dinh tai Biéu 317 BLDS 2015. Ciing
nhu trudng hop 1, khoan vay ctia Nguyén A
tr¢ thanh khoan vay khong c6 tai sdn bao dam.
2.3. Truong hep 3:

HPUQ ghi: Bén uy quyén: Lé B, bén
dugc uy quyén: Nguyén A, ndi dung uy
quyén: Bén dugc uy quyén thyuc hién céc
cong vi¢e: ky cac hop HDTD, HDTC, thuc
hién cac cong viéc co 1én quan dén thé chap,
x04 thé chép.

HDTD ghi: Bén cho vay: TCTD C; bén
vay: Lé B. Nguoi duoc uy quyén: Nguyén A

HDTC ghi: Bén nhén thé chap: TCTD
C, bén thé chép: Lé B, tai san thé chép la
quyén st dung dat cia Lé B. Ngudi duoc uy
quyén: Nguyén A.

Truong hop nay, vé mat phap 1y 1a phu

hop véi quy dinh ctia phap luat. Tuy nhién,
theo cac hop ddng trén thi ngudi vay von la
Lé B. Trong khi, tinh hubng thuc té, nguoi
¢6 nhu cau vay 1a Nguyén A. Tuc 13, cach
thirc nay tuy khong trai véi quy dinh cua
phép luat, nhung khong phan anh dung thuc
té. Rui ro phap 1y cia trudng hop nay thude
cha so hiru tai san. Néu Nguyén A khong
thuc hién, thuc hién khong dung, khong day
du nghia vu tra ng, thi tai san bao dam cua
Lé B s¢€ bi xur ly.

2.4. Truong hep 4:

HDTD ghi: Bén cho vay: TCTD C; bén
vay: Nguyén A.

HDTC ba bén gém: Bén nhan thé chép:
TCTD C, bén thé chap: Lé B, bén vay: Nguyén A.

DPay 1a cach thuc duoc cac TCTD thuc
hién phd bién hién nay. Thuyc tidn xét xir cac
tranh chap lién quan dén HDTC ba bén cho
thdy, mot s6 Toa an tuyén bd HDTC ba bén
v6 hiéu vi trong bién phap thé chip tai san
thi bén c6 nghia vu chi co thé 1a bén thé
chép; mot s6 Toa an van cong nhan hi¢u luc
ciia HDTC ba bén vi cho ring trong bién
phap thé chép tai san thi bén c6 nghia vu co
thé 1 bén thé chép, co thé 1a ngudi thi ba
(Lé Thanh Phong, 2019).

Nhu vay, trong cac truong hop trén thi
truong 1,2,4 déu c6 rui ro phap ly. Truong
hop 3, vé& hinh thirc 1a pht hop véi quy dinh
cua phéap luat nhung khong phan anh ding
thuc té.

3. Pé xuit cac hop dong nén giao két trong
truong hop tai sdn bao dim khong phai caa
nguoi vay von va mot sé kién nghi

3.1. D¢ xuit cac hop dong nén giao két
trong truwong hop tai san bio dim khong
phai ciia ngudi vay von

Pau tién, vi nguoi vay von 1a Nguyén A
nén di nhién, trén HDTD, ngudi vay von
phai 1a Nguyén A. Vay thi hgp dong thr nhét
can 1ap l1a: HDTD giita TCTD C va Nguyén
A. Tiép dén, tai san bao dam 1a cia Lé B,
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khong phai ciia ngudi vay vén. Do dé, trong
truong hop nay, can lap hop dong thi hai, la
hop ddng bao lanh gom 3 bén: Ngudi nhan
bao lanh: TCTD C, nguoi bao lanh: Lé B,
nguoi duge bao lanh: Nguyén A.

Vén d& dit ra 13, hop dong bao lanh thi
khong dang ky bién phap bao dam duoc, vi
cac truong hop dang ky bién phap bao dam
duoc quy dinh tai Diéu 4 cia Nghi dinh
102/2017/NB-CP khdng c6 dang ky bién
phép bao dam cho truong hop bao lanh. Vige
dang ky bién phap bao dam c6 nhiéu y nghia,
trong d6 c6 hai y nghia 16n: Mot 13, dé cho
nguoi ¢ nghia vy, ho thién chi trong viéc
thuc hién nghia vu. Hai 13, dang ky bién
phap bao dam gilp TCTD yén tam vé kha
nang thu hdi ng. Vay lam thé nao dé dang ky
bién phap bao dam trong truong hop nay.

Trd lai hop dong bao lanh. Trong hop
ddng bao 1anh chic chin phai c6 diéu khoan
ghi: Nguwoi bdo lanh thuc hién nghia vu tra
no thay cho Bén duoc bao lanh trong truong
hop Bén dwoc bdo lanh khong thuc hién,
hodc thiee hién khéng ding, hodc khéng ddy
dii nghia vu theo Hop dong tin dung. Tic 13,
theo hop dong bao lanh, ngudi co nghia vu
la Lé B. Pay 1a co so dé 1ap hop dong thu
ba, hop dong thé chip quyén st dung dat cua
Lé B ¢&¢ BDTHNV tai hop dong bao lanh.
Chu thé cua hop dong thi ba nay bao gom:
TCTD C va Lé B. R6 rang, HDTC nay TCTD
C hoan toan c6 thé mang di ding ky bién phap
bao dam theo quy dinh cta phap luat.

Toém lai, trong truong hop tai san bao
dam khong phai cia ngudi vay von thi
TCTD nén lap 3 hop dong: Mot 1a, HDTD
gitta TCTD va ngudi vay von. Hai 13, hop
ddng bao lanh giita: TCTD, ngudi vay von
va nguoi bao lanh. Ba Ia, HDTC gitta TCTD
va nguoi bao lanh.

3.2. Mt s6 kién nghi
Ttr cc phan tich trén, tac gia kién nghi:
Vé phia co quan nha nwéc c6 thim:

Dé théng nhat viéc ap dung phap luat va
cling dé bao vé quyén loi cho cac bén, tac
gia dé xuét giai phap: Can c6 huéng dan cu
thé, rd rang va thong nhat & cac van ban quy
pham phap luat vé thé chip tai san, theo
huéng bén thé chap ciing 13 bén c6 nghia vy.

Vé phia cac TCTD, chii sé hiru tai
san: Nhu da phan tich ¢ trén, hanh lang phap
Iy vé bao dam bang tai san ciia bén thir ba
van con mot sd khoang trong, han ché nhat
dinh. Diéu nay din dén rui ro phap 1y cho
TCTD l4n cha sé hitu tai san. C4c TCTD can
cin trong va suy xét khi chuan bj ho so tai
san bao dam, xac lap bao ddm mot cach can
trong nham gop phan han ché cac tranh chip
¢6 thé phat sinh.
4. Két luin

Trong hoat dong cip tin dung, 4p dung
cac bién phap bao dam thuc hi¢n nghia vu
tra ng bang tai san cia ngudi vay tai cac
TCTD 1a viéc 1am phd bién. Thuc té cho
thiy, c6 nhiéu truong hop, tai san bao dam
khong phai cuia nguoi vay von. Truong hop
nay dugc hiéu, TCTD nhén tai san bao dam
cta bén thtr ba dé bao dam cho viéc thuc
hién nghia vu trd no vay cua bén vay von
(bén co6 nghia vu dugc bao dam). Hop dong
bao dam duoc ky két trong truong hop nay,
thuong 13 1a hop ddng thé chap bang tai san
ctia bén thir ba. Ngoai ra, mét sb cac TCTD
dé giai quyét truong hop nay, con ky thuc
hién cac cach khac nhu ky thém hop dong
uy quyén, hop dong thé chéap... Mdi cach
thire déu tiém an rui ro phéap 1y cho t6 chirc
tin dung, chu s¢ hiru tai san. Nguyén nhan
cua tinh trang nay la do chua co6 sy rd rang
va nhét quan trong quy dinh cia phap luat.
Cu thé 13, bén thé chap dung tai san dé
BDTHNV ciia chinh bén thé chip hay c6 thé
la nghia vu cta nguoi khac. Tuc 1a, trong
bién phap thé chép tai san thi bén c6 nghia
vu chi ¢6 thé 1a bén thé chip hay co thé 1a
bén thé chép, c6 thé 1a nguoi thir ba. Trong
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lac cho doi su sira doi b sung quy dinh cia  vén va ngudi bao lanh. Ba 1a, HDTC giita
phap ludt tr co quan nha nuwéc c6 tham  TCTD va ngudi bao lanh. Tac gia hy vong,
quyén, tac gia dé xuat, trong truong hop tai  bai viét gop mot phan nho trong viée gitip
san bao dam khong phai ciia ngudi vay von  cac TCTD ciing nhu cha so hitu tai san bao
thi TCTD nén lap 3 hop dong: Mot 1a,  vé dwoc quyén loi ciia minh, khi tham gia
HPTD giira TCTD va ngudi vay von. Haila,  giao dich tin dung ma tai san bao dam khong
hop ddng bao lanh giira: TCTD, nguoi vay  phai ciia nguoi vay vonQ
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Abstract

When taking out a loan, usually the borrower will use his or her assets to secure the
repayment of the debt. However, in many cases, in fact, the property to secure the debt repayment
obligation is not of the borrower's. The current legal regulations for this case are not clear and
consistent in legal documents. This leads to many legal risks for credit institutions and property
owners. The article analyzes the legal basis to determine the contracts that need to be concluded
in case the collateral is not of the borrower’s, provides comments on the legality of the actual
signed contracts in this case; Based on this, the author also proposes some recommendations and
sample contracts that should be concluded in case the collateral is not of the borrower's.

Keywords: guarantee, third-party mortgage contract, third-party collateral.



