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HOAN THIEN QUY PINH VE NGUOI PAI DIEN
THEO PHAP LUAT TRONG TO TUNG DAN SU
PE BAO VE NGUOI YEU THE

Nguoi dai dién theo phép ludt cua duong
su la nguoi dai dién cho duong sy trong
truong hop ho khong thé tu minh thyc hién
quyén, nghia vu td tung dan syu. Pic biét,
nhiing ca nhan phéi c6 nguoi dai dién theo
phap luat thuong 13 nhiing nguoi yéu thé
dang dugc sy quan tam cua toan xa hoi.
Nhitng nguoi yéu thé can duoc bao vé khong
chi ¢ cac quy dinh phap luat riéng biét hay phap
luat hinh sy ma con c6 thé duoc bao vé béng
nhiing ché dinh dan su, t6 tung dan sy tién
b9, d6 chinh 1a ché dinh dai dién.

Bai viét xac dinh nhiing ddi trong yéu
thé dugc bao vé théng qua ngudi dai dién
theo phap luat. Qua phan tich cac quy dinh
phép luat hién hanh va thyc tién 4p dung
phap luat dé 1am sang to nhimng bat cap, tir
d6 dua ra nhitng giai phép can co cho viéc
bao vé ngudi yéu thé thong qua ngudi dai
dién theo phap luat ngay cang hiéu qua va
thiét thuec.
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Abstract:

The at-law representative of the
involved parties is the person representing the
involved parties in case they are unable to
exercise their civil procedural rights and
obligations by themselves. In particular,
individuals who must have a legal representative
are often the weak ones who are receiving the
attention of the whole society. The disadvantaged
people need to be protected not only in
separate legal provisions or criminal law but
also can be protected by progressive civil and
procedural institutions, which are representative
institutions.

The article identifies vulnerable subjects
who are protected through legal representatives.
Through the analysis of current legal
provisions and practical application of the law
to clarify the inadequacies, thereby providing
fundamental solutions for the protection of the
disadvantaged through the legal representative
today more effective and practical.
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1. Pat van dé

Nhitng ngudi yéu thé dang duoc Nha nudc va toan xi hdi quan tAm voi nhitng hanh
dong thiét thuc va hiéu qua. Ngudi yéu thé can duoc bao vé khong chi & cac quy dinh phap
luat riéng bi¢t hay phap luat hinh sy ma con co thé duoc bao vé béng nhiing ché dinh dan su,
t6 tung dan sy (TTDS) tién bo, d6 chinh 1a ché dinh dai dién.

D3 c¢6 nhiéu bai viét vé ngudi yéu thé trén co so phén tich cac chinh sach, phap luat dé
hd tro hodc bao vé nguoi yéu thé hodc 1én an, phan anh tinh trang xdm pham ngudi yéu thé
hay tinh trang bao luc gia dinh. Cac bai nghién ctru chi yéu phan tich & goc d6 phap luat noi
dung hodc néu ¢o & td tung cling chi dung lai & phap luat to tung hinh sy ma chua c6 bai viét
nao dit ra van dé bao vé nguoi yéu thé trong TTDS thong qua ngudi dai dién theo phap lut.

DPai dién trong hoat dong TTDS ngay cang phat trién va duoc don nhan nhu 1a mét van
héa phap 1y tai Viét Nam. Pai dién trong phap luat TTDS 1a viéc chu thé nhan danh va vi loi
ich cia ngudi khac tham gia vao qua trinh t6 tung theo phap luat TTDS dé gitp nguoi duoc
dai dién bao vé quyén, loi ich hop phap cua ho. Ngudi dai dién khong chi gitp nguoi yéu thé
bao vé quyén loi ma con gitp co quan tién hanh té tung giai quyét vu an nhanh chéng, ding
phap luat.

2. Nguoi yéu thé trong to tung dan sy

Nguoi yéu thé duoc dinh nghia trong Tir dién Tiéng Viét 1a nguoi: “O vao thé yéu. Bi
yéu thé, danh chiu thua”". Panh gia thé nao 1a ngudi yéu thé thuong xuat phat tir tudi tac, gidi
tinh, tir nhiing khiém khuyét, han ché vé thé chat, tam than,... dan dén ho gdp kho khan, bét
loi trong cudc sdng, trong quan hé xa hoi hozc khi tham gia vao doi séng phap 1y.

Tuy nhién, khong phai nhiing truong hop vira liét ké néu trén thi méi 1a nguoi yéu thé.
C6 nhing nguoi khong ndm trong nhiing truong hop trén, ho ¢6 du nang lyc nhan thic va
diéu khién hanh vi ctia minh nhung ho van 12 ngudi yéu thé trong nhitng quan hé xa hoi, quan
hé phép luat nao do6. Tac gia Tudng Duy Luong c6 nhan dinh: “Trong mot quan h¢ xa hoi
nhit dinh, du thudc truong hop nao (nhom ngudi, mot ngudi), nhimg ddi twong nay gip
nhitng thiét thoi, bét loi thi khi d6 phai xac dinh ho 13 ngudi yéu thé%,

B6 luat T tung Dan sy (BLTTDS) 2015 khong quy dinh thé nio 13 “ngudi yéu thé” nhung
6 dé cap dén cac chi thé nay trong cac quy dinh vé ning luc hanh vi TTDS cua duong su.

Theo quy dinh tai Didu 69 BLTTDS 2015 thi ngudi tir 4o mudi tam tudi tro 1én c6 day
da nang lyc hanh vi TTDS. Nhiing nguoi khong c6 day da nang lyc hanh vi TTDS bao gom:
ngudi chwa di mudi tAm tudi; ngudi mét nang lyc hanh vi dan sy; ngudi bi han ché ning lyuc

* Hoang Phé (Chii bién) (2019), Tir dién Tiéng Viét, Nxb Hong i, tr.1483. ‘
2 Tudng Duy Luong (2019), Bdo dam quyen loi cho nguoi yéu the trong quan h¢ hop dong, Tap chi Nghién ctru
Lap phéap, so6 21 (397), tr.48-52.
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hanh vi dan sy; nguoi ¢6 kho khan trong nhén thirc, lam cha hanh vi. Viéc thyc hién quyén,
nghia vu TTDS va bao vé quyén va loi ich hop phap cho nhitng ngudi khong c6 ddy du ning
luc hanh vi TTDS do nguodi dai dién hop phdp cua ho thuc hién hodc dugc xac dinh theo
quyét dinh ctia Toa 4n, trir trudng hop quy dinh tai khoan 6 Biéu 69 BLTTDS 2015°,

Theo d6, phap luat TTDS dua vao do tudi, kha nang nhan thirc, 1am cha hanh vi, tinh
trang thé chit dé xac dinh kha ning ty minh hodc ty quyén cho nguoi dai dién tham gia
TTDS. Nhitng ngudi chua thanh nién dugc quy dinh tai Bidu 21 BLDS 2015, ngudi mat ning
lyc hanh vi dan sy dugc quy dinh tai biéu 22 BLDS 2015, nguoi ¢6 kho khan trong nhan
thirc, 1am chu hanh vi dugc quy dinh tai Piéu 23 BLDS 2015 dugc nha 1am luat xac dinh 1a
nhimg ngudi “o vao thé yéu”, khong c6 kha nang tu minh hodc uy quyén cho ngudi dai dién
tham gia TTDS va can c6 nguoi dai dién dé hd trg ho khi tham gia cdc quan hé TTDS. Nhu
vdy, day la nhimg ngudi yéu thé trong TTDS.

DPéi véi nguoi bi han ché nang luc hanh vi dan sy, tuy phap luit quy dinh ho phai co
ngudi dai dién dé thuc hién quyén, nghia vu TTDS nhung la dé tranh kha ning pha tan tai san
cua gia dinh® ma khong phai do nhiing ngudi ndy c¢6 han ché vé nhan thirc hodc thé chit din
dén khong tu minh tham gia vao hoat dong TTDS nén khong phai 1a nguoi yéu thé.

Diém tao ra su khac biét cua nguoi yéu thé trong TTDS 1a ho c6 mat trong quan h¢
TTDS véi tu cach 1a duong sy cta cac vu viéc dan su. Tiép dén, ho c6 nhitng han ché vé nhan
thie hodc thé chat nén ho khong thé ty minh thuc hién céac quyén, nghia vy mogt cach binh
dang voi nhitng chu thé khac. Va vi thé, nha nudc co su can thiét bang phap luat TTDS, cu
thé 1a quy dinh vé su tham gia t6 tung ctia nguoi dai dién theo phap luat dé bao vé quyén va
loi ich hgp phép cua nhiing chu thé nay. Khi giai quyét vu viéc dan sy, viéc xac dinh ngudi
dai dién cho nhing chu thé trén 13 bat budc.

Déi véi nhitng ngudi yéu thé khac trong xa hoi nhu: ngudi nghéo; phu nit 1a nan nhan
cua bao lyc gia dinh; nguoi khuyét tat,... tuy ho van dugc xac dinh 1a nguoi yéu thé trong mot
s6 hoan canh nhét dinh va duoc x4 hoi hd trg, gitip d& nhung ho khong phai 1a nguoi yéu thé
trong TTDS vi ho ¢ kha nang ty minh tham gia TTDS va binh dang vé quyén, nghia vu véi
cac chu thé khac. Toa an cling khong ¢ trach nhiém phai xac dinh nguoi dai dién cho ho. Vi
vay, khong phai ngudi yéu thé nao trong xi hoi ciing 1a nguoi yéu thé trong TTDS. Pham vi
bai viét chi dé cap dén nhiing nguoi yéu thé trong TTDS.

3. Nhirng bat cap phap ludt va ap dung phap luit vé dai dién theo phap luat ddi véi
ngudi yéu thé trong té tung dan sy

Mot la, nguwoi bi tam than hodc mdc bénh khdac ma khong thé nhdn thirc, lam chi dwoc
hanh vi nhung chwa c¢é tuyén bé mat nang lhec hanh vi dan sie ciia Toa dn.

3 Khoan 6 Didu 69 BLTTDS 2015 quy dinh: Puong sy 1a nguoi tir do mudi lam tudi dén chua du mudi tam tudi
da tham gia lao dong theo hop dong lao dong hoac giao dich dan sy bang tai san riéng cuia minh dugc ty minh
tham gia té tung V& nhitng viéc co lién quan dén quan hé lao dong hozc quan hé dan sy do.

* Khoan 1 Diéu 24 BLDS 2015.
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BLTTDS 2015 quy dinh vé ning lyc hanh vi TTDS nhu sau: “Ndng lwc hanh vi TTDS
la kha nang tw minh thwc hién quyén, nghia vu TTDS hodc 11y quyén cho nguoi dai dién tham
gia TTDS... Puwong sw ld nguoi tir dit mueoi tdm tuéi tré 1én cé day di nang lwe hanh vi TTDS,
triv ngudi mat nang lee hanh vi dan sy hodc phap ludt ¢é quy dinh khac™.

Nang lyc hanh vi TTDS cé mbi quan hé mat thiét voi nang luc hanh vi dan sy. Nhu vay,
mot ngudi bi tAm than hodc mic bénh khac ma khong thé nhan thirc, lam chu dugce hanh vi thi
khong c¢6 nang luc hanh vi TTDS.

biéu 22 Bo luat Dan sy (BLDS) 2015 quy dinh nhu sau: Khi mot nguoi do bi bénh tam
than hodc mic bénh khac ma khong thé nhan thirc, 1am chu dugc hanh vi thi theo yéu cau cta
nguoi co quyén, loi ich lién quan hodc cta co quan, td chirc hitu quan, Toa an ra quyét dinh
tuyén bd ngudi nay 12 ngudi mét nang luc hanh vi dan su trén co sé két luan gidm dinh phap y
tam than. Theo quy dinh ndy, c¢6 hai truong hop xay ra d6 1a: (i) C6 nguoi yéu cau Toa an
tuyén bd duong su 13 ngudi mat ning luc hanh vi dan su; (i) Khong c6 ngudi yéu cau Toa an
tuyén bd dwong sy 1a ngudi mét ning lyc hanh vi dan sy.

Thuc té ¢6 nhiéu tinh hudng duong su bi bénh tAm than nhung khong ai yéu cau Toa an
tuyén bd nguoi d6 mat niang luc hanh vi dan sy nén nguoi yéu thé khong dugc bao vé thong
qua ngudi dai dién, vu an khong duge giai quyét. Toa an nhan dan tdi cao di co hudng dan
nhung chua hop 1y cho tinh hudng nay: “Khi ¢é chii thé cho rang mét nguwoi la dwong su
trong vu dn mdt nang hec hanh vi dan sw thi Toa dn phdi gidi thich, huéng dan dé ho thic
hién quyén yéu cdu tuyén bo nguoi dé mat ndng e hanh vi dan sw theo quy dinh néu trén;
trieong hop ho c¢é yéu cau va Toa an thu Iy, gidi quyét yéu cau nay thi Toa an dp dung diém d
khodan 1 Diéu 214 BLTTDS ndm 2015 dé tam dinh chi gidi quyét vu dn dan su; truong hop ho
khéng yéu cdu thi Toa dn gidi quyét vu dan déan sw theo thii tuc chung”e.

Huéng dan trén chi pht hop cho trudng hop mot (i) nhung lai bé ngo déi véi truong
hop thir hai (ii) vi khong 1 theo thi tuc chung cu thé 1a nhu thé nao. Viéc khong tuan theo
phap luat trong giai dap trén thé hién ¢ chd, mudn theo “thu tuc chung” thi trudc hét phai
dung quy dinh vé chu thé, niang luc chi thé, bao dam quyén lgi ctia chi thé tham gia t tung.
Vigc giai quyét vu an dan sy c6 duong su bi tAm than hodc mic bénh khac ma khong thé nhan
thire, 1am chi duoc hanh vi ma khéng c6 ngudi dai dién thi ¢ thé khang dinh 13 trai phap
ludt, vi pham nghiém trong td tung. Do d0, can phai c6 giai phap phap 1y hoan thién cho
truong hop khong c6 ngudi yéu cau Toa 4n tuyén bd duong su 1a ngudi mat nang luc hanh vi
dan su.

Hai la, nguoi co kho khan trong nhdan thirc, lam chu hanh vi khong co nguoi dai dién
tham gia t6 tung.

Quy dinh vé ngudi c6 kho khin trong nhan thirc, 1am chu hanh vi trong BLDS 2015 1a
mot quy dinh moi cua phap ludt Viét Nam. Quy dinh nay da tao ra hanh lang phap ly quan

5 Khoan 2, 3 Diéu 69 BLTTDS 2015. )
® Giai dap s6 01/2017/GB-TANDTC ngay 07/4/2017 cua Toa an nhan dén ti cao.
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trong dé giai quyét nhitng vudng mic, khé khan trong thyc tién. Tuy nhién, quy dinh vé ngudi
¢6 kho khin trong nhan thirc, 1am chi hanh vi trong BLDS 2015 dang boc 16 mot sb han ché.

Khoan 1 Biéu 23 BLDS 2015 quy dinh v& nguoi ¢6 kho khin trong nhan thirc, 1am chu
hanh vi nhu sau: “Nguwoi thanh nién do tinh trang thé chdt hodc tinh than ma khéng dv kha
ndng nhdn thire, lam chii hanh vi nhing chiea dén mirc mat nang lee hanh vi dan sw thi theo
yéu cau cia nguoi nay, nguoi c¢é quyen, loi ich lién quan hodc ciia co quan, 16 chire hitu
quan, trén co s¢ giam dinh phdp y tam than, Toa dn ra quyét dinh tuyén bé nguoi ndy la
nguoi co kho khan trong nhdn thirc, lam chu hanh vi va chi dinh nguoi giam ho, xac dinh
quyén, nghia vu ciia nguoi gidm hj”.

Nhu vay, phap luat quy dinh hai yéu t6 dan dén kho khan trong nhan thirc, 1am chii hanh
vi d6 13 yéu t6 “thé chat” va yéu t6 “tinh than”. Tuy nhién, tinh trang thé chat hodc tinh than
dén muc d6 nao thi dan dén khong du kha ning nhan thirc, lam chii hanh vi nhung chua dén
mirc mat ning lyc hanh vi dan su thi diéu luat chua quy dinh rd rang, dan dén gy kho khin
trong qua trinh 4p dung.

Luat Nguoi khuyét tat 2010 da c6 dinh nghia va su li¢t ké vé cac dbi tuong khuyét tat
v&i nhiéu dang tat va muc d¢ tat khac nhau’. Véi nguoi khuyét tat vé than kinh, tm than, tri
tué thi & rang c6 anh hudng dén kha ning nhan thirc. Yéu té “thé chét”, tirc nhitng ngudi
khuyét tat van dong, khuyét tat nghe, noi, nhin 1a mot yéu t6 “méi” ma nha lam luat da ghi
nhan 1a c6 tac dong dén nhan thic theo khoan 1 Diéu 23 BLDS 2015. Véan d¢ duoc dit ra 1a,
yéu td thé chat tac dong nhu thé nao dén kha ning nhan thirc cua duong sy. Vi dy, mot nguoi
bi mu, ho khong thé nhin théy cac sy vat, hién tuong khach quan cua ty nhién va xa hoi thi ho
¢6 bi anh huong dén nhan thac? Néu xét vé mtrc do khuyét tat thi cling chi dé xac dinh viéc
ho khong thé hodc co thé tu thuc hién viée phuc vu nhu cau sinh hoat c4 nhan hang ngay &
mirc d6 nao ma khong danh gia duoc kha nang nhan thirc. Néu mot nguoi tinh trang thé chat
nhu trén 1a duong sy trong vu an dan sy ma Toa an khong xac dinh ho 1a nguoi ¢6 khod khan
trong nhan thtc, 1am cha hanh vi va khong chi dinh nguoi gidm hd thi nhiing nguodi nay
khong c6 nguoi dai dién tham gia t6 tung tai Toa an. Dicu nay dan dén sy bat binh dang 16n
trong quan h¢ TTDS. Do dé, can ¢ nhitng hudng dan chi tiét, cu thé dé 4p dung va phu hop
v6i luat chuyén nganh.

Pé minh chung ro nét hon vé bat cap, tac gia gidi thiéu hai vu viéc trong thuc tién sau day:

"Khoan 1, 2 Pidu 3 Luat Nguoi khuyét tit 2010 quy dinh: 1. Dang tat bao gém: a) Khuyét tat van dong;
b) Khuyét tat nghe, ndi; c) Khuyét tat nhin; d) Khuyét tat than kinh, tim than; d) Khuyét tat tri tug; e) Khuyét tat
khac. 2. Nguoi khuyet tat duoc chia theo muc do khuyét tat sau day: a) Nguoi khuyét tat dac biét nang 1a nguoi
do khuyet tat din dén khong thé tu thyc hién viéc phuc vu nhu cau sinh hoat c4 nhan hang ngay; b) Nguol
khuyét tat nang 1a nguoi do khuyét tat dan dén khong thé tu thyc hién mot sé viéc phuc vu nhu cau sinh hoat c&
nhan hang ngay; c) Nguoi khuyét tat nhe 1a nguoi khuyét tat khong thuoc truong hop quy dinh tai diém a va
diém b khoan nay.
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Vu viéc thir nhat®: Ong Nguyén Hong Q 1a cong nhan hai ché, vao ngay 21/7/2019 khi
dang hai ché thi bj duong day dién cao thé 35KV ciia Cong ty Dién lyc TN quan 1y chay qua
phong dién xubng gdy chay nd 1am 6ng Q bi bong ning, phai cit cut hai canh tay, cit cut cing
chan trai (ty 1¢ ton thuong co thé 1a 92%). Ba C di dai dién 6ng Q lam don khai kién Cong ty
bién luc TN yéu cau boi thuong thiét hai. Tuy nhién, tai thong bao yéu cAu sira dbi, bd sung
don khoi kién, Toa 4n nhan dan thanh phd TN xac dinh ba C khong phai 1a ngudi dai dién hop
phap cua 6ng Q nén khong thé 1am don khoi kién va yéu ciu ong Q phai ding don khai kién.

Trong vu viéc ndy, dudng nhu Toa 4n con lang ting dé xac dinh viéc 6ng Q bi khuyét
tat van dong nhu vdy c6 anh huong dén nhan thirc ciia 6ng Q hay khong. Néu xac dinh éng Q
la nguoi cé kho khan trong nhan thire, lam chu hanh vi thi viéc ba C 1am don khai kién 1a
dung theo quy dinh tai diém b khoan 2 Didu 189 BLTTDS 2015° nén khong phai stra ddi don
khoi kién.

Vu viéc thu hai*®: Ba Lo Thi A 1a nguyén don trong vu an dan sy “Tranh chép quyén sur
dung dat” dugc Toa an nhan dan thanh phd D thy 1y va xét xir theo Ban an déan su so tham sb
14/2020/DS-ST ngay 01/9/2020. Tai Ban an dan sy phuc tham sé 03/2021/DS-PT ngay
03/01/2021 cia Toa 4n nhan déan tinh DB di huy ban an so tham véi nhiéu 1y do, trong d6 co
ndi dung: Can clr vao bién ban hop gia dinh ngay 16/4/2018 (BL s6 09) thi ba Lo Thi A 1a
ngudi bi cam diéc bam sinh, 1a di tuong nguoi khuyét tat dang khuyét tat nghe - noi véi mirc
d6 niang, dugc huong trg cAp xa hoi thuong xuyén hang thang 1a 405.000 dong (theo Quyét
dinh s6 719/QD-UBND ngay 18/6/2019 ciia Uy ban nhan dan thanh ph6 D) nhung lai c6 gidy
iy quyén cho 6ng Lo Vian Q c6 x4c nhan cta chinh quyén dia phuong, ¢6 don trinh bay y kién
(BL 72, 73). Do d0, cac van ban nay khong phu hop vdi quy dinh ctua phap luat. Ngoai ra,
Toa an cap so tham ciing khong moi nguoi phién dich theo quy dinh tai Diéu 20, khoan 3
Piéu 69 ctia BLTTDS 2015, khong chi dinh nguoi giam ho theo quy dinh tai Piéu 23 cua
BLDS 2015.

Nhu vay, su danh gia ciia Hoi dong xét xtr cAp so tham va cp phuc tham vé mirc d¢ tac
dong cua yéu to “thé chat” d6i voi nhan thirc dé dan dén duong su c6 kho khin trong nhan
thire, lam chu hanh vi hay khéng la khac nhau.

4. Giai phap hoan thi¢n phap luit va thuc thi vé nguoi dai dién theo phap luat trong tb
tung dan sy dé bao vé ngudi yéu thé

Thir nhdt, van dé nguoi bi tam than hodc mdc bénh khdac ma khong thé nhdn thirc,
lam chii dwoc hanh vi nhung khéng ai yéu cau Toa dn ra quyét dinh tuyén bo ho la nguwoi
mdt nang lyc hanh vi dan sw dan dén khong c6 nguoi dai dién tham gia té tung trong vu dn
dan su.

8 H{ so khoi kién va Thong bao sé 223/TB-TA ngay 09/12/2020 cta Toa &4n nhan dan thanh phd TN.

9 Piém b khoan 2 Didu 189 BLTTDS 2015 quy dinh: C4 nhén 14 ngudi chua thanh nién, ngudi mit nang lyc
hanh vi dan su, ngudi ¢6 khé khan trong nhan thirc, 1am chu hanh vi thi nguoi dai dién hop phap cua ho c6 thé ty
minh hoac nho nguoi khac lam ho don khaéi kién vy an.

19 http://congbobanan.toaan.gov.vn/2ta644288t1cvn/chi-tiet-ban-an, truy cap ngay 30/5/2021.
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Gidi phdp hoan thién phdp ludt: Can thiét phai stra d6i diéu luat vé giam ho, xac dinh cu
thé ngudi co quyén, loi ich lién quan hodc cua co quan, to chirc hiru quan c6 thé 1am ngudi
giam ho 1a ai.

Dau tién, can phai khic phuc khuyét tat ciia Didu 54 BLDS 2015. Theo Piéu 54, Toa an
chi dinh ngudi giam ho trong trudng hop: “Nguoi chiea thanh nién, ngueoi mat ndng hee hanh
vi ddn s khong c6 nguoi gidm hg dwong nhién theo quy dinh tai Diéu 52 va Piéu 53 ciia B6
Iudt nay thi Uy ban nhdn ddn cdp xd noi cw trii ciia nguoi dwoe gidm hé cé trach nhiém cir
nguoi giam hé. Truong hop c6 tranh chdp gikta nhitng ngueoi gidm ho quy dinh tai Diéu 52 va
Piéu 53 ciia Bé ludt ndy vé nguoi gidm hé hodc tranh chap vé viée cie nguoi giam hé thi Toa
an chi dinh nguwoi giam h¢**'. Can clr vao quy dinh nay, khi khong c6 tranh chap vé giam ho
thi Toa an khong thé cir nguoi giam ho.

BLTTDS 2015 di c¢6 quy dinh phit hop hon: “Khi tién hanh TTDS, néu cé dwong sw la
nguoi chwa thanh nién, nguoi mat nang lwc hanh vi dan s, nguoi bi han ché nang lic hanh
vi ddn su, nguoi co kho khan trong nhdn thire, lam chu hanh vi ma khong co nguoi dai dién
hodc nguoi dai dién theo phdp ludt cua ho thuoc mot trong cac truong hop quy dinh tai
khodn 1 Piéu 87 cia Bé ludt nay thi Toa dn phdi chi dinh ngwoi dai dién dé tham gia té
tung”lz.

Tuy nhién, viéc chi dinh nguoi giam ho va chi dinh nguoi dai dién dé tham gia t6 tung
c6 mdi lién hé mat thiét v6i nhau nhung khéng dong nhat. Mudn chi dinh duge ngudi dai dién
dé tham gia t6 tung thi phai chi dinh nguoi gidm ho trudc. Co thé thdy phap luat noi dung dang
1a a0 can cla qua trinh TTDS. Do d6, can thiét phai stra doi quy dinh tai khoan 1 Diéu 54
BLDS 2015 theo huéng: Trieong hop nguwoi chiea thanh nién, ngwoi mdt nang lec hanh vi dan
sw khong c6 ngueoi gidm hé dwong nhién theo quy dinh tai Piéu 52 va Piéu 53 cia B ludt
nay thi Uy ban nhdn déan cap xd noi cw trii ciia nguoi dwoc gidm hg cé trach nhiém cir nguoi
gidm hé. Trieong hop c6 tranh chdp giita nhing nguoi gidm hé quy dinh tai Piéu 52 va Piéu 53
ciia Bé ludt nay vé nguoi gidm ho hodc tranh chdp vé viéc cir ngwoi gidm hé hodc nguoi gidm
ho khong du diéu kién giam ho hodc nguoi giam ho khong dwoc dai dién cho nguoi dwoc
gidm ho trong cdc triong hop cu thé thi Toa an chi dinh nguwoi gidm ho.

Khi da giai quyét duoc van dé chi dinh ngudi giam ho, van dé tiép theo 1a im nguoi dai
dién hop phap cho ngudi yéu thé®. Trong xa hoi c6 su phin cong cong viée cu thé cho timg
ca nhan khac nhau va c6 quy dinh vé chirc nang nhi¢ém vu cua cac co quan, td chirc nhung
khong phai ai ciing chu dong dimg ra bao vé quyén loi ctia “ngudi dung”, ngudi yéu thé nhit
1a khi phap luat khong cuy thé.

! Khoan 1 Biéu 54 BLDS 2015.
> Khoan 1 iéu 88 BLTTDS 2015.
3 Vin dé nay ciing duoc dit ra d6i voi nguoi co kho khin trong nhan thuc, 1am cha hanh vi.
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Quy dinh vé chi dinh ngudi giam ho ciing nhu quy dinh vé viéc ngudi cé quyeén, loi ich
lién quan hodc cua co quan, t6 chirc hitu quan c6 quyén dé nghi Toa an tuyén bd mot ngudi
nao d6 méat nang lyc hanh vi dan sy 1a mét quy dinh phap luat vu viét trong viéc bao vé nguoi
yéu thé, gop phan tao nén su tién bd, cong bang trong xi hoi. Tham khao Luat TTDS Lién
bang Hoa Ky cho thdy ngoai ngudi giam ho ndi chung hay ngudi duge chi dinh giam ho hay
nguoi cham séc nudi dudng thi con c6 nguoi cd nghia vu tuong tu'®, Luét vé giam ho cua
Tiéu bang Florida - Hoa Ky cho thdy phap luat khong chi quy dinh vé nhiing nguoi duoc
gidm ho ma con 1a mot hé thdng da dang nhitng chu thé dwoc phép giam ho va hoat dong
giam ho tré thanh mot hoat dong phd bién. O d6, c¢6 nguoi giam hd dwong nhién duoc goi 1a
giam hd cong cong vdi cac van phong giam ho va chuyén nghiép, & d6 con cd nguoi gidm ho
1a ban bé, doanh nghiép, ngan hang, tip doan hodc ngudi khac c¢é trach nhiém déu tré thanh
ngudi giam ho va 1a ngudi dai dién cho ngudi mét nang luc hanh vi dan sy™.

Phap luat Viét Nam chua quy dinh cu thé nguoi ¢6 quyén, loi ich lién quan & déy 14 ai?
hoac cua co quan, td chuc hitu quan cu thé 1a co quan td chic nao? Hién tai, & Viét Nam dang
chi dimg lai & suy nghi rang: Nguoi c6 quyén, loi ich lién quan & day 1a nhitng ngudi chi no
hodc ¢6 quan hé tai san véi duong sy bi mat nang luc hanh vi dan su va co quan, t6 chirc hiru
quan ¢ day chi la cac co quan bdo vé phu nit, tré¢ em; t chire cong doan...

Theo tac gia, can md rong ddi tuong co thé lam ngudi giam ho, d6 co thé 1a bat ky ca
nhan nao c6 diéu kién va co trach nhiém (co thé 1a ban be, hang xom, nguoi than, ho hang,
nha hao tdm...); bat ky co quan, to chirc ndo c6 trach nhiém (c6 thé 1a cac to chuc tir thién, to
chirc phi chinh pht, cic doanh nghiép, cac hiép hoi, doan thé...). Ly do cua dé xuat nay boi vi
tac gia dimg trén goc nhin 1 khong chi bao vé quyén loi ctia ngudi yéu thé ma con 16n hon
nita d6 1a vi quyén, loi ich cong dong.

Giai phap thyec thi:

Mot 14, nang cao vai tro ciia Toa an, sir dung ché dinh dai dién dé bao vé ngudi yéu thé.
Cu thé: Toa an c¢6 quyén tu xem xét duong su ¢6 bi mat ning luc hanh vi dan sy hay khong va
yéu cau nguyén don phai chiu chi phi gidm dinh. Van d& nay dugc xac dinh 1a mot trudng hop
dic biét va khong vi pham quyén quyét dinh va tu dinh doat cia duong sy boi 18 Toa an ngoai
viéc ton trong quyén tu dinh doat cua cac bén thi Toa an con c6 nhi€ém vu bao vé cong ly, bao
vé quyén con ngudi, quyén cong dan. Pong thoi, phap luat ndi dung va phap luat TTDS déu
c6 quy dinh Toa an dugc “chu dong” quyét dinh viéc thuc hién quyén, nghia vu dan sy cua
nhitng “ngudi yéu thé” néu trén trong mot sé truong hop nhét dinh®®. Co nhu viy méi bao vé
duoc ngudi yéu thé trong truong hop ho bi mat ning luc hanh vi dan sy va giai quyét vu an
duoc nhanh chong, triét dé.

“Piéu 17 Luat TTDS Lién bang Hoa Ky duoc sira doi dén ngay 01/12/2020.
* Piéu 102, 1012, Chuong 744 vé Luat Giam ho ciia Quy ché Florida nam 2020.
1° Khoan 5 Biéu 69, khoan 1 Piéu 88 BLTTDS 2015; khoan 1 Diéu 54 BLDS 2015.
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Ly do nguyén don la cha thé dugc chon dé chiu chi phi giam dinh boi vi nguyén don 13
ngudi di kién khi cho rang quyén va loi ich hop phap ctia minh bj xdm pham, do dé phép luét
quy dinh nguyén don phai chiu tién tam tng an phi, tam tng cc chi phi td tung khac chang
han nhu chi phi gidam dinh khi Toa an xét théy can thiét“, tham chi 1a toan bd an phi trong vu
an ly hén du ho duoc chip nhén hay bi bac yéu cau'®. Mit khéac, phap luat t tung ciing c6 ché
tai bao dam thyc hién trong trudng hop nguyén don bat hop tac, khong déng tam tmg chi phi
giam dinh, d6 1 Toa 4n dinh chi vu 4n®.

Hai 13, c6 thé sir dung cac chu thé khoi kién vi loi ich chung, lgi ich cong cong dugc
quy dinh tai Diéu 187 BLTTDS 2015 dé yéu cau Toa an ra quyét dinh tuyén bé mot nguoi 1a
ngudi mat nang lyc hanh vi dan su. Tuy nhién, dé 4p dung giai phap nay can c6 hudng dan
chi tiét vé cac chu thé co quyén khoi kién dé tang kha ning va hiéu qua bao vé nhimng ngudi
yéu thé.

Thir hai, van dé nguwoi cé khé khan trong nhén thire, lam chi hanh vi khéng cé nguoi
dai dién tham gia 16 tung.

Giai phap cho van dé nay chinh 1a cin phai cu thé hoa cac quy dinh cta luat. Qua phan
tich cac quy pham phap ludt va nhin nhan cac vu viéc trong thyc té thi thay rang, can phai
phai liét ké nhitng ngudi tan tat ning, nguoi dong thoi bi cAm diéc, nguoi bi mu 13 nhing
ngudi ¢6 kho khin trong nhan thire, 1am ch hanh vi va ho dugc quyén yéu cau Toa an ra
quyét dinh tuyén bd ¢6 kho khan trong nhan thirc, lam cht hanh vi/chi dinh nguoi dai dién dé
bao vé cho minh. Pong thoi, huéng dan nhu thé nao 1a khuyét tat “thé chat” va mirc do nao
thi khuyét tat “thé chat” anh huéng dén kha ning nhan thirc, lam chu hanh vi.

Trong trudng hop ngudi khai kién 1a nguoi yéu thé, bi cut hay tay nhu trong vu viée thir
nhét, nha 1ap phap da c6 co ché bao vé ngudi khong biét chir, nguoi khuyét tat nhin, ngudi
khong thé ty minh lam don khéi kién, ngudi khong thé tu minh ky tén hodc diém chi theo quy
dinh tai diém c khoan 2 Piéu 189 BLTTDS 2015 d6 1a: Ho c6 thé nhd nguoi khac 1am ho don
khoi kién va phai c6 nguoi c6 du ning Iyc t6 tung dan sy lam chimg, nguoi lam ching phai
ky x4c nhan vao don khéi kién. Do vay, Toa an can tao diéu kién giup duong su trong viéc
tim ngudi lam ching hodc ¢6 phuong an ghi nhan bang mot bién ban thé hién ndi dung khoi
kién c6 su ching kién cua dai dién Toa an (ngudi dai dién Toa an khong phai 13 ngudi tién
hanh t6 tung vu 4n sau nay).

5. Két luan

Ché dinh dai di¢n mang trong minh nhiéu tién bg, thé hién rd nét ¢ vi¢c bao v¢ nhitng
nguoi yeu the trong cac vu viéc dan sy, do do can phat huy va hoan thién.

" Khoan 2 Diéu 160 BLTTDS 2015.

18 Khoan 4 Diéu 147 BLTTDS 2015.

9 Nhirng quy dinh v& nghia vu chiu chi phi t§ tung, hau qua cua viéc nguyén don khong ndp chi phi té tung da
dugc ghi nhan tai BLTTDS 2015 nhu tai khoan 2 Diéu 160, diém d khoan 1 Biéu 217 BLTTDS 2015,... trong
pham vi bai viét tac gia khong dé cap sau vé noi dung nay.
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Nhitng bit cap cua quy dinh phap luat vé ngudi dai dién cho ngudi mat nang lwc hanh
vi dan sy hay nguoi cé kho khan trong nhan thirc, [am chu hanh vi tham gia TTDS da lam
giam tinh hiéu qua va ¥ nghia cta ché dinh dai dién. Nhitng bat cdp d6 cling mang téi nhiéu
khé khan cho nguoi ap dung phap luat cling nhu rui ro trong viéc xét xir cua Toa an. Quan
trong hon nita 12 xdm pham dén quyén va loi ich hop phéap ciia ngudi yéu thé, mot chu thé rat
can nhitng quy dinh phap luat da hoan thién dé bao vé.

Nhing bét cép cta luat va vudng mic trong qué trinh 4p dung chi 1 tam thoi, tat yéu
duoc thay thé bang nhimg quy dinh, giai phap kha quan, khach quan va phu hop véi thuc tién
cling nhu cac quy tic chung cia phap luat Viét Nam. Thong qua viéc dé xudt mot sb giai
phap, tac gia mong mudn nhan dugc nhing dong gop dé co thé hoan thién va phat huy hon
nita ché dinh dai dién trong doi sdng phép 1y noi riéng va doi sdng xa hoi noi chung.
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