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PHAN PINH QUYEN SO HUU, QUYEN SU DUNG POI VOI
NGUON NUOC VA KIEN NGHI HOAN THIEN PHAP LUAT

Tom tat

Phap luat tai nguyén nudc chua co
nhitng quy dinh nham phan dinh rd rang vé
quyén s hitu va quyén st dung ddi Vi
ngudn nudc sau khi céc to chic, c& nhan
dugc phép khai thac, st dung tai nguyén
nuéc. Tir d6 co thé 1a nguyén nhan dan d&én
viéc khé xac dinh cha thé c6 quyén cho
phép nhiing t6 chirc, ca nhan khac tiép tuc
khai thac, st dung ngudn nudc Véi nhiing
muc dich khac nhau. Bai viét xac dinh cach
thirc phan dinh quyén s¢ hitu va quyén sir
dung d6i voi ngudn nude duoc hinh thanh
sau khi t6 chtrc, ca nhan dugc phép va thuc
hién hanh vi khai thac, sir dung tai nguyén
nuéc va dua ra cac kién nghi hoan thién
phap luat vé van dé nay.
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Abstracts:

Laws on water resources have not
provided rules aimed at clearly delineating the
ownership and use rights of water sources
when organizations and individuals are allowed
to exploit and use water resources. That may be
the cause of the difficulties in identifying the
holders of rights to allow other organizations
and individuals to continue exploiting and
using water resources for different purposes.
The article defines how to assign the ownership
and use rights to water resources which is
generated when organizations and individuals
are allowed to exploit and use water resources
and offers recommendations to perfect the law
on this issue.
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Hién phép va phép luat hién hanh quy dinh tai nguyén thién nhién, trong d6 cé tai
nguyén nudc, thudc s¢ hiru toan dan do Nha nudc 1a dai dién chu so hitu. Theo nguyén tic
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chung, t6 chtic, c& nhan mudn khai thac, sir dung tai nguyén thién nhién phai duoc phép cua
co quan Nha nuéc c6 thim quyén theo quy dinh cua phap luat. Viéc khai thac, st dung cac
ngudn nudc, trong d6 6 tai nguyén nude, co dac thu 1a co thé sir dung da muc dich véi su
tham gia khai thac, sir dung cua nhiéu té chuc, ca nhan va ngudn nudc khong ton tai ¢b dinh
tai mot dia diém ma ngudn nudc cd thé tu dich chuyén hoic bj con nguoi dich chuyén. Tir
nhitng dac thd nay, c6 thé co nhitng cach hiéu khac nhau vé viéc xac dinh té chic, ca nhan
khai théc, sir dung tai nguyén nudc theo gidy phép da dwoc cap 1a cha so hitu hay chi 1a nguoi
sir dung nguodn nudc mai do.

Bén canh do, cac ngudn nudc cd y nghia quan trong trong viéc bao dam céc loi ich cong
cong va do d6 can ¢ céch tiép can maéi vai loai tai san |4 tai nguyén thién nhién nay.

Do d6, can xac dinh, nhan thirc 13 hon vé quyén sé hiru, quyén st dung ddi voi ngudn
nudc va trén co sd d6 hoan thién phap luat nham bao dam khai thac, sir dung cac nguén nudc
bén viing, phuc vu tét hon nira lgi ich cong cong.

2. Quyén sé hiru va quyén sir dung dbi véi ngudn nuwéc

Con ngudi st dung nude trong hau hét cac hoat dong hang ngay, tir phuc vu sinh hoat
gia dinh nhu an, udng, vé sinh, chim séc sttc khoe dén san xuit nong nghiép, 1am nghiép,
thily san, cong nghiép dén nghi ngoi, du lich. Trong qua trinh str dung cic ngudn nudc, to
chire, ¢ nhan déu phai khai thic ngudn nude tir tu nhién, hay con goi 1a tai nguyén nudc. Tai
nguyén nude 1a cac ngudn nudc ma con ngudi st dung hodc c¢6 thé sir dung vao nhitg muc
dich khéc nhau.

Piéu 3 khoan 1 Luat Tai nguyén nudc 2012 dinh nghia “Tai nguyén nuéc bao gom
ngudn nudc mit, nude dudi dat, nude mua va nude bién thudce 1anh thd cia nude Cong hoa xa
hoi chi nghia Viét Nam”.

Quyen s¢ hitu, trong d6 co tai nguyén nudc, 1a vin dé ¢ y nghia vo cliing quan trong
trong doi s6ng kinh té x& hoi ciing nhu trong phap luat dan su. N6 1a mét trong nhiing tién dé
vat chit cho su phat trién kinh té vi quyén so hitu chinh 13 mirc do xtr su ma phép luat cho
phép mot chii thé duoc thyc hién trong qua trinh chiém hitu, str dung va dinh doat tai san.

Diéu 53 Hién phap 2013 va Diéu 197 Bo luat Dan su 2015 (BLDS 2015) déu quy dinh
“DP4t dai, tai nguyén nudc, tai nguyén khoang san, nguon lgi ¢ ving bién, ving troi, tai
nguyén thién nhién khac va cac tai san do Nha nuéc dau tu, quan ly 14 tai san cong thuoc so
hitu toan dan do Nha nuéc dai dién chi s¢ hiru va thong nhat quan 1y.”

Nhu vay, Véi tu cach 1a dai dién chii s¢ hiru, Nha nudc c6 day du ba quyén ning cua
nguoi chi sé hitu gom chiém hitu, sir dung va dinh doat ddi véi tai nguyén nudc. Theo Diéu
189 BLDS, Nha nudc ¢d thé ty minh st dung tai nguyén nude hoic ¢ thé chuyén giao cho
nguoi khac theo thoa thuan hoic theo quy dinh cua phép luat. Tuy nhién, trén thyuc té, Nha
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nuéc thuong khdng ty minh sir dung tai nguyén nudc ma sé chuyén giao cho té chirc, ¢a nhan
khai thac, sir dung tai nguyén nudc thdng qua viéc cho phép cac to chic, ca nhan nay khai
thac, sir dung nguén nudce cu thé nao do.

Theo nguyén tic chung, khi cac ngudn tai nguyén thién nhién thugc so hitu toan dan do
Nha nuéc dai dién chi s hiru thi cac chu thé khac chi co quyén st dung ddi véi tai nguyén
thién nhién khi Nha nudc trao quyén quan ly, khai théc, st dung. Nguyén tic nay duoc thyuc
hién triét dé doi vai mot sb tai nguy@n thién nhién, vi du trong linh vuc dét dai.

Theo quy dinh cua Luat Dét dai 2013, nguoi sir dung dét chi c6 quyén sir dung khi duoc
Nha nudc giao dat, cho thué dit hodc duoc cong nhan quyén sir dung dat va chi dugc thuc
hién cac quyén va phai thuc hién cac nghia vu theo quy dinh cua phap luat dat dai.

Bén canh d6, dbi v&i dat dai thi mot dién tich dat nao d6 s& duge xac dinh mot muc
dich sir dung trong cac muc dich sir dung duoc quy dinh tai Piéu 10 Luat Dat dai 2013 va
duoc giao cho mot cha thé hoic hoic mot nhém chu thé (dong sir dung) véi cting muc dich
sur dyung dat.

Khéc véi viéc sir dung dat, nguon nuéc khong ton tai ¢ dinh tai mot dia diém ma
ngudn nudc ¢b thé tu dich chuyén hoic bi con ngudi dich chuyén va viéc sir dung dbi voi mot
ngudn nudc tu nhién, vi du nhu nguén nudce sdng, hod ty nhién, cé thé cd sy tham gia cua
nhiéu chu thé vao viéc st dung véi nhiéu muc dich khac nhau. Chang han, mét ngudn nudc
s6ng tu nhién cd thé st dung cho muyc dich nudi trong thay san, 1a ngudn cip nuéc cho sinh
hoat, ndng nghiép, cong nghiép, du lich, ... sir dung ning lwong ngudn nudc dé phat dién, lam
duong giao thdng thuy. N6i cach khac, mot ngudn nuéc ty nhién cé thé sir dung da muc dich.

Luat Tai nguyén nudc 2012 quy dinh vé nhiing truong hop khai thac, sir dung tai
nguyén nudc phai xin phép va khong phai xin phép - xin cip gidy phép khai théac, sir dung
ngudn nudc tai Piéu 44 va quyén, nghia vu cua to chirc, ca nhan khai thac, sir dung tai nguyén
nudc tai Biéu 43. Cac quyén va nghia vu cy thé doi véi chu thé khai théc, str dung tai nguyén
nuée duge quy dinh trong gidy phép khai thac, sir dung tai nguyén nudc.

Luat Tai nguyén nude 2012 cling nhur cdc vin ban huéng dan thi hanh Luat Tai nguyén
nuée 2012 khong quy dinh vé van dé khi duoc co quan Nha nudc c6 tham quyén cap gidy
phép khai thac, sir dung tai nguyén nuée va khi to chirc, ca nhan thuc hién hanh vi theo quy
dinh cua gidy phép nay thi ngudn nudc dugc hinh thanh, sau dé 1a so hiru cua to chuc, ca
nhan cé giay phép hay ho van chi c6 quyén st dung theo quy dinh cua gidy phép. Noi dung
duoc quy dinh trong Mau gidy phép khai thac, st dung nuwéc mat ban hanh kém theo Théng tu
s6 27/2014/TT-BTNMT ngay 30/05/2014 quy dinh vé mau hod so cap, gia han, diéu chinh, cap
lai gidy phép tai nguyén nudc ciing chi quy dinh tai muc 2 vé muyc dich khai thac, sir dung
nudc gom: Néu rd muc dich khai thac, sir dung nudc; trudng hop cong trinh sir dung nude da
muc tiéu thi ghi rd tirng muc dich str dung (cép nudce tudi, sinh hoat, cong nghiép, phat dién,
nudi tréng thay san...).
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Viéc xac dinh chu thé khai thac, sir dung tai nguyén nudc theo gidy phép da duoc cap la
chu s& hitu hay chi 1a nguoi sir dung ngudn nude ¢6 ¥ nghia quan trong trong viéc xac dinh
cha thé nao cho phép nhiing cha thé khac c¢é nhu cau khai thac, sir dung ngudn nuée nay vao
nhitng muc dich khac nhau. Vi du nhu mot nha dau tu xay dung nha may thay dién duoc co
guan Nha nudc cap gidy phép st dung ngudn nudc cia mot con song dé phat dién. Dé thyuc
hién viéc phat dién, nha dau tu thong thuong s& phai dap dap dé tao thanh ho thay dién. Khi
nhitng ngudi dan séng xung quanh hd thay dién ndy mudn hat nude 1én dé san xuét nong
nghiép hodc ngudi dan mudn nudi ca 1dng trén mat hd hoic 1dy nude dé phat dién phuc vu
sinh hoat cua gia dinh thi phai xin phép ai? Co quan Nha nudc ¢6 tham quyén cip gidy phép
khai thac str dung ngudn nudce hay chi dau tu xay dung nha may thiy dién? Ciing vai cau hoi
tuong tu trong trudng hop cdng ty thuy nong duoc cip phép dé hit nudc 18n dy trix trong hd
thay lgi.

Dé tra 1o cau hoi ndy, can xac dinh quyen so hiru va quyén st dung caa cha thé sir dung
nguon nude khi duoc cap gidy phép khai thac, sir dung nguon nudce trong trudng hop khac nhau.

Viéc xac 1ap quyén sé hiru ctia nguon nude dbi véi nhitng trudng hop thyuc hién hanh vi
khai thac, sir dung ngudn nudc tir ty nhién (tai nguyén nudc) can cin clr vao cac quy dinh vé
can ¢t Xac 1ap quyén so hitu theo quy dinh cua phap luat dan su. Céc cin ctr Xac 1ap quyén s
hitu dugc quy dinh tai Pidu 221 BLDS 2015. Theo d6, ngoai nhitng cin ctr khac, thi quyén s
hitu duoc xac 1ap do “lao dong, do hoat dong san xuat, kinh doanh hop phap va do phap luat
quy dinh”.

Nhu da trinh bay & trén, viéc xéac 1ap quyén sé hiru “do phap luat quy dinh” trong
truong hop nay khong duoc quy dinh tai cac van ban quy pham phép luat chuyén nganh, phap
luat vé tai nguyén nudc.

Can cir Xac 1ap quyén st hitu dbi véi ngudn nude “do hoat dong san xuat, kinh doanh
hop phap” chi duge xem xét trong trudng hop t6 chirc, ca nhan dugc co quan Nha nuéc ¢o
tham quyén cho phép khai thac, sir dung tai nguyén nudc.

Khi hoat dong khai thac, st dung ngudn nuéc ma 1am thay doi su ton tai tu nhién cua
nguodn nudc thi phai xin gidy phép khai thac, s dung theo phap luat tai nguyén nuéc. Theo
quan diém cua tac gia, viéc xac dinh hanh vi khai thac, st dung ngudn nude co Xac 1ap quyén
s& hiru hay khong can phai duge xem xét d6i véi hai (02) nhom trudng hop co ban sau:

Thet nhdt, trudng hop 1am thay d6i sy ton tai ty nhién cua ngudn nudc ma tach ngudn
nudc nay khoi ngudn nudc ty nhién (nhu hat nudc tir nguén nuwdc mat ty nhién, nude dudi dat
dé phuc vu cho nhitng muc dich khac nhau...) thi c6 thé hiéu hoat dong nay 1a “hoat dong san
xut, kinh doanh hop phap” dé chuyén trang thai ton tai caa ngudn nudc ty nhién va tao thanh
ngudn nudc méi. Theo quan diém cua tac gia thi ngudn nudc méi duoc hinh thanh thudc so

75



TAP CHI PHAP LUAT VA THUC TIEN - SO 46/2021

hitu caa chu thé tién hanh hoat dong nay. Pay 1a truong hop nhu cong ty thiy néng duoc cap
phép dé hat nudc I1én du trir trong hd thuy loi thi cdng ty thay néng la chu s& hitu ddi Véi
ngudn nudc trong hd thuy loi va hé qua phap ly 1a to chic, ca nhan khac muédn khai théc, sir
dung nguén nudc ndy phai xin phép cong ty thuy ndng.

Thit hai, truong hop lam thay d6i sy ton tai tw nhién cia ngudn nudc ma khong tach
ngudn nudc ndy khoi ngudn nudc tu nhién nhu hoat dong chan dong chay cua sdng, sudi dé
lam thay loi, thuy dién, thué mat nude dé nudi trdng thuy san, ... thi khéng thoa man diéu kién
1a “do hoat dong san xuat, kinh doanh hop phap” tao thanh ngudn nudc mai. Cé thé thay rang,
hanh vi chan dong chay cua song, subi dé 1am thay loi, thay dién theo quy dinh cua gidy phép
khai thac, sir dung tai nguyén nudc di tao ra hd nhan tao nhung nudc chay vao hd 1a nudc ty
nhién va do d6 phai coi nguén nudc nay 1a ngudén nudc ty nhién. Do d6, theo quan diém cua
tac gia, chu thé thuc hién hoat dong nay chi 1a c6 quyén st dung ddi véi ngudn nudc voi muc
dich duogc xac dinh cu thé trong gidy phép.

Co quan Nha nuéc ¢6 tham quyén, théng qua hanh vi cip gidy phép khai thac, sir dung
tai nguyén nudc, cho phép chu thé duoc cap phép thuc hién hanh vi khai thac, st dung nguon
nuéc tu nhién cu thé (séng, sudi cu thé, tai vi tri cu thé) véi muc dich duoc xac dinh.

Nhu vay, vé nguyén tic, khi Nha nudc da trao quyén khai thac, sar dung nguén nudc tu
nhién véi muc dich cu thé, tai mot vi tri cu thé cho mot chu thé thi s& khdng cé quyén tiép tuc
trao quyén nay cho chua thé khac. Vé6i hanh vi khai théc, sir dung ngudn nudéc tu nhién véi
nhitng muc dich khac khong duge quy dinh trong gidy phép da cip thi Nha nudc van c6 quyén
trao cho cac chu thé khéc khai thac, st dung.

Tuy nhién, néu cac cha thé khac c6 nhu cau khai thac, sir dung ngudn nudc véi muc
dich trang véi muc dich gidy phép da duoc cap thi phai dugc phép chu thé co giay phép khai
thac, str dung tai nguyén nudc.

Vi du nhu co quan Nha nudc ¢6 tham quyén cap gidy phép khai thac, st dung ngudn
nudc cua con sdng tai mot dia diém cu thé cho nha dau tu A dé chi véi mot muc dich 1a phat
dién. Sau khi duoc cip gidy phép, A xay dung dap nuéc, 1a mot cdng trinh tao nén ho thiy
dién. Nhu vay, hd thuy dién nay l1a hd nhan tao nhung nudce trong hé 1a do tu nhién chay vao
nén ngudn nudce nay 1a nudc ty nhién. Trong trudng hop B, 12 ndng dan mudn hat nude hd 18n
dé trong trot thi muc dich nay khong trung véi muc dich sir dung ngudn nudc dé phat dién
cia A. Néu hanh vi hut nuéc cua B phai xin phép thi phai xin phép co quan Nha nudc c6
tham quyén. Trong truong hop C mudn trich nuéc tir hd thuy dién dé phat dién phuc vu nhu
Ccau cua gia dinh thi hanh vi nay cta C phai duoc phép cua A vi muc dich nay tring véi muc
dich str dung ngudn nude duge xac dinh trong giay phép do co quan Nha nuéc cap cho A. Sy
cho phép nay cua A c6 thé duogc thuc hién théng qua thoa thuan theo quy dinh caa phap luat
dan su. Boi trong trudng hop nay, ¢ thé coi A 1a “chu s¢ hitu” d6i véi muc dich sir dung
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ngudn nuéc hd thuy dién dé phat dién. Trong trudng hop khac, néu A duoc cap gidy phép
khai thac, sir dung tai nguyén nudc cd ca muc dich phat dién va nudi trong thuy san thi ca B
va C déu phai dugc phép cua A.

Bén canh viéc phap luat tai nguyén nuwdc hién hanh chua phan dinh rd rang gitra s¢ hiu
toan dan d6i voi tai nguyén nude (ngudn nudce ty nhién), sé hitu cia té chire, ca nhan ddi véi
ngudn nudc “dugc tao ra” do hoat dong san xuat, kinh doanh va quyén sir dung ngudn nudc
thi viéc phap luat hién hanh chi quan niém tai nguyén nuédc thuéc s¢ hiru toan dén do Nha
nudc 1a dai dién cha s¢ hitu ma khéng nhin nhan tai nguyén nudc la tai san cong cong ciing la
nguyén nhan dan dén nhitng xung dot vé loi ich giira cac chu thé tham gia khai thac, sir dung
tai nguyén nudc.

Céc vi du dién hinh 1a viéc cho phép xay dung cac nha may thuy dién nhung khong
hodc khong xem xét mot cach thoa dang téi loi ich ciia cac chu thé co lién quan, dic biét 1a
cac chu thé sinh séng, san xuat tai ha du cac con sdng. Bén canh dé, do quy hoach phét trién
thuy dién thiéu phdi hop, gan két gitra cac nganh cuing khai thac trén mot luu vuc séng nén
hiéu qua quan ly téng hop cua cong trinh thuy dién han ché, tham chi gy tranh chap, xung
dot gitra cac nganh sir dung nudc, giita thuong luu va ha luu’,

Thoi gian qua, nhiéu tranh chap vé sir dung nguén nudc da xay ra ¢ nudc ta va cang
ngay cang tré nén gay ngét, ching han nhu vu tranh chép lién quan dén viéc s dung ngudn
nudc gitra cac dia phuwong ¢ ha du véi cac nha may thuy dién nam trén thuong ngudn nhu
truong hop thanh phé Pa Nang va thuy dién Dak Mi 4 vao nim 2012. Nguyén nhan 1a do
thiry dién Pak Mi 4 chuyén nudc tir sdng Vu Gia sang sdng Thu Bon. Tai thoi diém do, hon
1,7 triéu ngudi dan thudc hai tinh Quang Nam, Pa Ning thiéu nudc sinh hoat, ngoai lién quan
dén viéc han ché xa nudc caa thuy dién Pak Mi 4 con 1a do tinh hinh xa nudc cua céac thiy
dién khéc trén luu vuc sdng va khd han dang dién ra nghiém trong, ngudn nude dén cac ho bi
han ché dang ké&°. Tham chi, tranh chip ngudn nudc con cang thing dén muc thanh phé Da

Y “Ddnh gid cdc mau thudn trong viéc khai thac siz dung muéc ¢ Tay Nguyén”, http://ig-vast.ac.vn/vi/tin-
tuc/danh-gia-cac-mau-thuan-trong-viec-khai-thac-su-dung-nuoc-o-tay-nguyen-218.html, truy cap ngay 21/10/2020.
2 Xem thém: Minh Hung, “Tranh chdp nguén nwéc mlua khd sé rdt cang thang”,
http://www.vietnamplus.vn/ tranh-chap-nguon-nuoc-mua-kho-se-rat-cang-thang/252542.vnp; Nam Tran,
“Tranh chdp nguon nwéc giita Pa Nang va Quang Nam: Can c6 quyét sach”, http://quangda.de/tin-viet-
nam/tin-quang-nam-da-nang/3617-tranh-chap-nguon-nuoc-giua-da-nang-va-quang-nam-can-co-quyet-
sach.html; L& Anh Tuin, “Xung dgt nguon nwéc tir vdn hanh thiy dién: Do ddu va can gi?”;
http://tuoitre.vn/tin/tuoi-tre-cuoi-tuan/van-de-su-kien/20130410/xung-dot-nguon-nuoc-tu-van-hanh-thuy-
dien-do-dau-va-can-gi/541517.html#; Hong Quyét, “An ninh nguon nide dang bi de doa nghiém trong”,
http://thoibaotaichinhvietnam.vn/pages/xa-hoi/2015-10-19/an-ninh-nguon-nuoc-dang-bi-de-doa-nghiem-
trong-25353.aspx#, truy cap ngay 21/10/2020.
3 Xem thém: Nam Tran, “Tranh chdp nguén nuéc gita Pa Ning va Quang Nam: Can c6 quyét séch”,
http://quangda.de/tin-viet-nam/tin-quang-nam-da-nang/3617-tranh-chap-nguon-nuoc-giua-da-nang-va-
guang-nam-can-co-quyet-sach.ntml;  “Xi Iy tranh chdp nguén nuwéc: CO thé kién ra toa”,
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Néng tung tuyén bd s& kién Bo Tai nguyén va Mbi truong - co quan quan ly Nha nudc cao
nhat vé ngudn nudc - do quy trinh van hanh lién ho chira duge Bo Tai nguyén va Mbi trudng
ban hanh thé hién su bét cap, gay anh huong dén quyén loi cua ngudi dan®,

Nam 2015, cac tranh chip xay ra giira cAc nha may thuy dién Bic Ha ¢ Lao Cai’® va
thuy dién Huong Dién, Thira Thién Hué® khi xa 1ii gy thiét hai nang né cho nhiéu ho néng
dan. Tranh chép ciing xay ra giita hai nha may thuy dién trén cing mot dong song nhu truong
hop tranh chip ngudn nuéc gitta Cong ty ¢d phan Thay dién Thuan Hoa - chu dau tu Nha
may thuy dién Thuan Hoa va Cong ty c6 phan Thay dién Séng Mién 5 - cha s¢ hitu Nha may
thuy dién S6ng Mién 5 lién quan dén x4c dinh muc nude dang binh thuong cua hd chira cua
Nha may thay dién Thuan Hoa'.

Céc tranh chap nay phat sinh c6 nguyén nhan 1a do phép luat chua coi tai nguyén nudc
14 tai san cong cong va do do, hoat dong quan ly tai nguyén nudc chi dya vao co quan quan ly
Nha nuéc ma it co sy tham gia cia cong dong, vai cach thic quan ly khdng bao dam tinh
théng nhat, ddng bo va quan ly tong hop déi véi tai nguyén nuéc. Tir d6, cac loi ich chinh
dang va hop phép cua c4c to chirc, ca nhan co lién quan dén hoat dong khai thac, st dung tai
nguyén nudc khong duoc xem xét mot cach thau dio trong cac quyét dinh phat trién.

3. Kién nghi hoan thién phap luat

Dé bao dam viéc khai thac, sir dung tai nguyén nudc bén viing va bao dam can ddi loi
ich cua cac bén, céc chu thé tham gia vao qué trinh khai thac, st dung tai nguyén nudc, Viéc
hoan thién cac quy dinh vé quyén sé hitu va quyén sir dung ngudn nudc can tuan theo nhiing
dinh hudng va giai phap hoan thién sau day:

Thet nhdt, bén canh viéc xac dinh tai nguyén nudc thugc s hiru toan dan thi phap luat
can coi tai nguyén nudc 14 tai san cong cong va tir d6 xac dinh rd, cu thé hon dbi véi quyén
quén 1y tai nguyén nuéc cua Nha nudc va cong dong.

Theo d6, moi hoat dong khai théc, sy dung tai nguyén nudc phai dugc kiém soat va chiu
su quan ly ciia Nha nuéc va cong dong.

http://dwrm.gov.vn/index.php?language=vi&nv=news&op=Hoat-dong-cua-Cuc-Tin-lien-quan/Xu-ly-
tranh-chap-nguon-nuoc-Co-the-kien-ra-toa-2730, truy cap ngay 21/10/2020.

*Hoang Viét, Pai hoc Luat Thanh phd HO Chi Minh, “Co ché gidi quyét tranh chip nguén nwdée con thiéu
toan dién”, Ban tin Chinh sach s6 18/2015, Trung tim Con nguoi va Thién nhién.

® Huong Thu, “Ngudi dan duoc dén bl sau xa li au ¢ Ha Giang”, https://baotintuc.vn/van-de-quan-
tam/nguoi-dan-duoc-den-bu-sau-viec-xa-lu-au-0-bac-ha-20150707183348239.htm

® Anh Khoa, “Bdo vé quyén lgi cua nong dan bj thiy dién xa li”, http://cand.com.vn/doi-song/Bao-ve-
guyen-loi-cua-nong-dan-bi-thuy-dien-xa-lu-346235/, truy cap ngay 21/10/2020.

’ Xem thém, Bao Yén, “Thuy dién ¢ Ha Giang: Cang thang tranh chap nguon nuweéc”, http://tamlongvang
.laodong.com.vn/xa-hoi/thuy-dien-0-ha-giang-cang-thang-tranh-chap-nguon-nuoc-314544.bld
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Viéc quan ly Nha nudc dbi voi tai nguyén nude da duoc quy dinh 1a theo phuong thic
t6ng hop, thdng nhat va viéc quan ly, bao vé tai nguyén nudc phai bao dam tinh hé théng caa
luu vie song va duoc trién khai ddng b & c4c cép, cac nganh, cac dia phuong®. Tuy nhién,
hiéu qua ap dung cac quy dinh nay chua cao do cac co quan quan Iy Nha nudc bi chi phdi boi
cac lgi ich kinh té thu dwoc cua mot nhém chi thé ma chwa xem xét thoa dang t6i loi ich cua
nhitng nhdm cha thé khéc khi quyét dinh cho phép thuc hién cac hoat dong phét trién c6 hoat
dong khai thac, sir dung tai nguyén nudc.

Bén canh do, do phap luét chua coi tai nguyén nudc la tai san cong cong va tir d6 chua
quy dinh vé quyén quan ly cua cong dong dbi voi tai nguyén nude. Cac quy dinh vé& quyén
ctia cong dong trong linh vuc quan 1y tai nguyén nudc con twong déi mo nhat. Cac quy dinh
nay chi dirng lai & van d& lay y kién cia cong dong dan cu va to chuac, ca nhan lién quan trén
dia ban trong khai théc, st dung tai nguyén nuéc. Noi dung nay duoc quy dinh tai Diéu 6
Luat Tai nguyén nudc nam 2012.

Viéc coi tai nguyén nudc 14 tai san cong cong 1am phét sinh nguyén tic “moi truong
hop khai khac, str dung ngudn nudc ty nhién phai phi hop véi loi ich cong cong”. Theo do,
Nha nuéc can xay dung va tun thu cac quy dinh vé lay y kién mot cach thuc chét cac chu thé
c6 lién quan trong viéc quyét dinh cho phép t6 chuc, ca nhan khai thac, st dung ngudn nuéc
phai dua trén qua trinh xem xét can trong loi ich cdng cong, quyén va loi ich hop phap, chinh
dang cua cac chu thé khac.

Phép luat tai nguyén nudc phai 1am rd hon “nhimg nguoi dan c6 thé bi anh huéng Ion
dén san xuat, doi séng do hoat dong khai thac, sir dung tai nguyén nudc gy ra” bat budc phai
ldy y kién theo quy dinh tai Diéu 6 Luat Tai nguyén nudc nim 2012. Nhitng ngudi dan phai
ldy y kién khong chi 12 nhitng ngudi dan sinh séng trén dia ban du an khai thac, sir dung
ngudn nudc hoat dong ma phai bao gom ca nhimng ngudi dan chiu tac dong cua hanh vi khai
thac, str dung tai nguyén nudc, dic biét 1a nguoi dan sinh séng va tryc tiép sir dung nguon
nudc ¢ ha luu cac con séng.

Theo d6, can bd sung @i twong can lay y kién duoc quy dinh tai cac Khoan 2 va khoan
3 Piéu 6 Luat Tai nguyén nudc 1a “Lay y kién dai dién cong ddng dan cu va to chuc, ca nhan
bi anh huang vé nhitng noi dung lién quan dén phuong an khai thac, st dung tai nguyén nudc,
xa nudc thai vao ngudn nude cua du an”

Ther hai, can xay dung quy dinh rd rang nham xac dinh nhimg truong hop t6 chiic, ca nhan
c6 quyeén sé hiru d6i ngudn nudce “nhén tao”, ¢o quyén sir dung ddi véi ngudn nudce ty nhién.

Theo quan diém cua tac gia di duoc trinh bay & muyc 1 bai viét, phu thudc vao tinh chit,
hinh thtic khai théc, st dung tai nguyén nudc, chu thé tién hanh hanh vi nay s& 1a nguoi chu
so hitu hodc nguoi sir dung hop phap dbi véi ngudén nude mai hinh thanh.

8 Pidu 3 Nguyén tic quan ly, bao vé, khai thac, sir dung tai nguyén nudc, phong, chéng va khic phuc hau
qua tac hai do nudc gay ra; Diéu 54 Diéu hoa, phan phéi tai nguyén nudc Luat Tai nguyén nude nam 2012.
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Theo d6, can b sung 01 quy dinh v& quyén so hitu cua chu thé khai thac tai nguyén
nuéc ma tach ngudn nuée ndy khoi ngudn nude ty nhién va tao ra ngudn nudc mai thi ngudn
nuéc méi nay thudc sé hitu caa cha thé tién hanh hoat dong khai thac tai nguyén nudc vao
Luat Tai nguyén nudc.

Bén canh d6, can b sung quyén cua to chure, ca nhan c6 quyén khai thac, st dung tai
nguyen nudc voi ndi dung: C6 quyén cho phép té chirc, ca nhan khac khai thac, su dung
ngudn nudc voi cing muc dich ghi trong gidy phép do co quan Nha nude cé tham quyén cap.

Céc ndi dung can bd sung nay c6 thé duoc quy dinh vao khoan 1 Biéu 43 Luat Tai nguyén
nude, quy dinh vé quyén caa té chirc, c& nhan khai thac, sir dung tai nguyén nudc.
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