TRUONG PAI HQC LUAT, PAI HQC HUE

QUYEN TAC GIA POI VOI TAC PHAM DICH
TRONG PHAP LUAT HOA KY VA VIET NAM

Dich thuat sé giap cong dan nudc nay
mudn dugc tiép cén cac tac pham van hoc va
nghé thuat cia tic gia qudc gia khic trd nén
dé dang. Dudi goc do phap 1y, tic pham dich
1a mot tac pham phai sinh, lién quan toi bao
ho quyén tac gia ddi véi ca tac pham gdc va
tac pham dich. Trong bai viét ndy, tic gia phan
tich tiéu chuan qudc té vé bao hd tic pham
dich, phép luat Hoa Ky, phap luat Vi¢t Nam.
Trén co so d6, dua ra khuyén nghi hoan thién
phép luat Viét Nam vé bao ho tac phém dich.
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Translation will make it easier for
citizens of this country to have access to
literary and artistic works of other national.
From a legal perspective, the translation is a
derivative work, related to the author's right
protection of both the original and the
translation. In this article, the author analyzes
the international standards for the protection
of translation, the regulations of the United
States and Vietnam. On that basis, it is
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the protection of translation.
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Trén the gidi co rat nhiéu loai ngdn nglr va khong ai cé thé biét, cling nhu su dung dugc

tat ca cac ngdn ngir. Chinh su khac bi¢t vé ngon ngit tao ra rao can, khién cho viéc cong dan

nudc nay muon dugc ti€p can cic tdc pham van hoc va ngh¢ thuét cua tac gia quoc gia khac

trd nén khé khan. Nhung rao can nay co thé duoc loai trur thong qua hoat dong dich thuat.

Ngudi dich s& chuyén tai trung thuc ndi dung ctia mot tac pham gde tir ngdn ngit ndy sang

ngon ngir khac trong tic pham dich. Tuy nhién, khi mot nguoi dich tac pham cia tac gia khéc,

s& ddt ra van dé phap 1y lién quan dén bao ho quyén tac gia véi tac pham dich va méi lién hé

vOi quyen tac gia cua tdc pham goc.

* ThS., GV Khoa Phép luat thuong mai quéc té, Truong Pai hoc Luat Ha Noi. Email: hueqt3 1a@gmail.com
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1. Tiéu chuan quoc té vé bao ho quyén tac gia doi véi tac pham dich

Cong udc Berne vé bao hd cic tic pham van hoc va nghé thuat nim 1886 (sau day viét
tat 13 Cong wéc Berne) 1a didu uwdc qudc té da phuong dau tién trong linh vuc quyén tac gia,
dugc ky ngay 09/9/1886. Cong udc di duge stra doi nhiéu lan, 1an stra d6i mdi nhat 13 ngay
24/7/1971 va lan b sung méi nhat 1a ngay 28/9/1979'. Cong udc 1a co so phap 1y cho viée
bao ho quyén tac gia (copyright) & nhiéu quéc gia khac nhau, bao gdm Hoa Ky (14 thanh vién
Cong udc Berne tir ngay 01/3/1989) va Viét Nam (la thanh vién Cong udc nay tr ngay
26/10/2004)>. Theo Cong wéc Berne, tic pham dich 1a mot loai “tic pham phai sinh”
(derivative work), va quyén 1am tac pham dich chi thudc vé tic gia cta tic pham gbc. Cu thé,
Piéu 8 Cong udc Berne quy dinh: “tdc gid ciia cdc tac pham van hoc nghé thudt dwoc Cong
wéc nay bdao hé dwoe toan quyén dich hay cho phép dich tic pham ciia minh trong suét thoi
han hwong quyén bdo hé doi véi cdc tic pham géc ciia minh”. Theo @6, tac gia co quyeén dich
tac pham hodc cho phép nguoi khac dich tac pham cta minh. Nhung, sau khi tac pham dich
duoc thé hién dudi mot hinh thirc vat chat nhét dinh, thi tac pham dich duoc bao hd nhur cdc
tdc pham goc (as original works), ma khong lam phuong hai dén quyén tac gia cua tic phdm
gbc (khoan 3 Diéu 2 Cong udc Berne). Nhu viy, tic pham dich 1a dbi twong duoc bao ho
quyén tac gia’.

Tac pham dich dugc bao hd quyén tac gia nhu tiéu chuan bao ho tdi thiéu ma cac thanh
vién Cong udc Berne phai thyc hién ddi véi cac tac pham gbc, gdm co*:

- Quyén nhan than: Quyén dung tén tac gia cua tic pham, quyén phan dbi bat ky su cit
xén, bop méo hodc stra ddi tac pham hodc cac hanh vi xAm pham khac lién quan dén tac pham
ma c6 thé lam phuong hai dén danh dy va uy tin cia tac gia.

- Quyén tai san: Quyén sao chép, quyén phong tac, cai bién, chuyén thé, quyén truyén
dat t6i cong chung, quyén lam ban sao. ..

Quyén tac gia ctia tac pham dich s& duoc bao ho sudt cudc doi tac gia cia tac pham dich
va 50 ndm sau khi tac gia chét.

I WIPO, Berne Convention for the Protection of Literary and Artistic Works, website: https://www.
wipo.int/portal/en/index.html, duong link: https://www.wipo.int/treaties/en/ip/berne/. Truy cap ngay 10/11/2020.
2 Tinh dén thang 10/2020, Cong udc Bern da ¢6 179 thanh vién. Xem: WIPO, WIPO-Administered Treaties,
Contracting Parties > Berne Convention, website: https://www.wipo.int/portal/en/index.html, duong link:
https://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty id=15. Truy cap ngay 10/11/2020.

3 WIPO (2016), Understanding Copyright and Related Rights, p. 13, website: https://www.wipo.int/portal
/en/index.html, duong link: https://www.wipo.int/edocs/pubdocs/en/wipo _pub 909 2016.pdf. Truy cép
ngay 10/11/2020.

4 WIPO, Summary of the Berne Convention for the Protection of Literary and Artistic Works (1886),
website: https://www.wipo.int/portal/en/index.html, dudng link: https://www.wipo.int/treaties/en/ip/berne
/summary_berne.html. Truy cép ngay 10/11/2020.
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Trong khudén kho WTO, Piéu 9 Hiép dinh vé cac khia canh thwong mai lién quan dén
quyén s& hitu tri tué (Hiép dinh TRIPS) quy dinh cic nuwdc thanh vién phai tuan thu theo quy
dinh tir Dicu 1 dén Diéu 21 Cong udc Berne (dugc stra doi tai Paris nim 1971), trir Dicu 6% cua
Cong wdc nay. Theo d6, Hiép dinh TRIPS ciing quy dinh thanh vién phai bao hd quyén tac gia
v6i tac pham dich nhu tic pham gbc, v6i didu kién khong lam phwong hai dén quyén tac gia
ctia tac pham gdc.

Trong Hiép dinh d6i tac toan dién va tién bo xuyén Thai Binh Duong (sau ddy viét tit la
Hiép dinh CPTPP) va Hiép dinh thuong mai tu do EU - Viét Nam (sau ddy viét tat 1a
EVFTA), bao ho quyén tac gia 1a nghia vu cia thanh vién cac hiép dinh nay. Ca hai hiép dinh
déu khong dua ra nhimg tiéu chuén bao hd quyén tic gia mdi, ma quy dinh thanh vién phai
tuan thil cac quyén va nghia vu quy dinh cia Cong udc Berne vé bao ho céc tac pham vin hoc
va nghé thuat, dugc sta doi tai Paris ngay 24/7/1971 (Piéu 18.7 Hiép dinh CPTPP va Diéu
12.5 EVFTA). Nhu vdy, theo Hiép dinh CPTPP va EVFTA tac pham dich s& bao ho quyén
tac gia nhu quy dinh cia Cong udc Berne.

Quy dinh cua céac diéu udc quéc té néu trén dam bao cho tac phém dich dugc bao ho
quyén tac gia trén pham vi quc té, va ddy 1a cac tiéu chudn bao ho t6i thiéu ma cac thanh
vién diéu udc qudc té phai tuan thu.

2. Quy dinh vé quyén tac gia ddi voi tac pham dich tai Hoa Ky

Tai Hoa Ky, quyén tac gia (copyright) nham cung cip cho cac tac gia sy bao ho day du,
dé ho co thé gat hai nhitng g1 ich kinh té tur strc lao dong va sy sang tao ctia hg. Bén canh do,
bao hd quyén tic gia con mang dén cho cic tac gia dong luc dé sang tao thém ra cac tac
pham, 1am phong pht thém sy hiéu biét va phiic 1oi cta cong ching’.

Linh vuc quyén tic gia tai Hoa Ky dugc didu chinh boi Luat Quyén tac gia nam 1976
(Copyright Act 1976) vdi cac sira dbi, bd sung duoc tip hop trong Phan 17 B luat Hoa Ky
(Title 17 United States Code)®. Noi dung ctua Ludt Quyén tic gia dugc ghi nhén tai cac
chuong tir 1 dén 8 va 10 dén 12 ctia Phan 17 Bo luat Hoa Ky’. Riéng quyén tac gia dbi véi
chip ban dén, thiét ké tau thuyén s& dugc bao ho theo quy dinh tai Chuong 9 va chuong 13
Phan 17 B6 luat Hoa Ky°.

> Amy B. Cohen (1999), When Does a Work Infiinge the Derivative Works Right of a Copyright Owner?
Cardozo Arts & Entertainment [Vol. 17:623 1999], p.623-658, website: https:/digitalcommons.
law.wne.edu, duong link: https://digitalcommons.law.wne.edu/cgi/viewcontent.cgi?article=1046& context=
facschol. Truy cap ngay 10/11/2020.

6 U.S. Copyright Office, Copyright Law of the United States, website: https://www.copyright.gov, duong
link: https://www.copyright.gov/title17/. Truy cap ngay 10/11/2020.

7U.S. Copyright Office, Copyright Law of the United States and Related Laws Contained in Title 17 of the
United States Code, June 2020, website: https://www.copyright.gov, duong link: https://www.copyright.
gov/titlel 7/title17.pdf. Truy cép ngay 10/11/2020.

8 U.S. Copyright Office, TLDD 8.
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Theo Muc 101 Phan 17 Bo luat Hoa Ky, “tac pham dich” 1a mot loai “tic pham phéi
sinh” (derivative work), bdi tac phém nay duoc lam dya trén mot hoac nhiéu tac phém da co
tir trude. Tuy nhién, trong Phan 17 Bo luat Hoa Ky khong c6 dinh nghia “tac pham dich” (translation),
nhung trong an 1¢ Apple Computer, Inc. v. Mackintosh Computers Ltd.; Apple Computer, Inc. v.
115778 Canada Inc, Toa an phuc tham lién bang (Federal Court of Appeal) da xac dinh ban
dich, trong bdi canh quyén tac gia, 1a viéc chuyén mot thir gi dé tir ngdn ngit nay (cua con
nguoi) sang ngdn ngit khac’.

Theo Muc 103(1) Phan 17 Bo luat Hoa Ky, tac phém dich 1a ddi tuong dugc bao hd
quyén tac gia, voi didu kién khong lam phuong hai dén viéc bao ho quyén tac gia ddi voi tac
pham gdc duge ding dé tao ra tic pham dich. Vé nguyén tic, quyén tic gia cua tac pham dich
l1a doc 1ap va khong anh huong hodc mé rong pham vi, thoi han, quyén s& hitu hodc su ton tai
clia quyén tac gia ddi véi tac pham gbe (Muc 103(2) Phan 17 Bo luat Hoa Ky).

Nhung khong phai ca nhén, to chirc nio ciing duoc phép 1am tic pham dich. Muc 106(2)
Phan 17 Bo luat Hoa Ky quy dinh, cha s& hitu quyén tac gia dugc doc quyén (exclusive rights)
lam va cho phép (authorize) cho nguoi khac 1am ra tac pham dich (tic pham phai sinh) dua
trén tac pham goc. Va duong nhién, quyén tac gia cia tac pham dich s& chi phat sinh khi tac
pham nay duogc tao ra va luu trit dudi mot hinh thtrc vat chat nhat dinh.

Nhitng quy dinh trén cho thiy, phap luat vé quyén tac gia ciia Hoa Ky quy dinh vé bao
ho quyén tac gia v6i tac pham dich phu hop véi quy dinh ciia Cong udc Berne.

Ngoai nhitng ndi dung di néu, phap ludt vé quyén tac gia ciia Hoa Ky con quy dinh vé
tac pham dich 13 “tdc phdam dwoc thué lam” (Work made for hire), day 1a van dé chua dugc
quy dinh trong Cong udc Berne va 1a ngoai 1& ddi voi cac nguyén tic bao hd quyén tac gia.'”
Theo Muc 101 Phan 17 Bo luat Hoa Ky, tac phém dich 1a “tac phém dugc thué lam” trong hai
treong hop:

(i) Tac pham dich dugc ngudi lao dong 1am ra trong pham vi cong viéc ciia ho;

(i) Tac pham dugc dich theo hop dong thué dich, ma trong hop dong di thoa thuan 1d
tac pham dich s& 1a mot “tac pham duoc thué lam”. Hop dong thué dich nay phai bang vin
ban, c6 chir ky cua cac bén.

9 Nguyén gbc tiéng Anh: “The appellants' appeal to the Federal Court of Appeal was unanimously
dismissed in three concurring judgments: [1988] 1 F.C. 673. Mahoney J. held that the programs embodied
in the silicon chips were reproductions rather than translations. Hugessen J. agreed that the silicon chips
could not be translations, which he defined in the traditional sense as "the turning of something from one
human language into another”. Xem: Supreme Court of Canada, Apple Computer, Inc. v. Mackintosh
Computers Ltd.; Apple Computer, Inc. v. 115778 Canada Inc., website: https://scc-csc.lexum.com, duong
link: https://scc-csc.lexum.com/scc-csc/sce-csc/en/item/626/index.do. Truy cap ngay 10/11/2020.

10°U.S. Copyright Office, Works Made for Hire, website: https://www.copyright.gov, duong link:
https://www.copyright.gov/circs/circ09.pdf. Truy cdp ngay 10/11/2020.

25



TRUONG PAI HQC LUAT, PAI HQC HUE

Khi mot tic pham dich dugc xac dinh 1a “tac pham duoc thué 1am™!!, tic gia cia tac
pham dich s& 1a nguoi sir dung lao dong/ngudi thué 1am tac pham dich, chi khong phai nguoi
lao dong/ngudi dugc thué 1am ra tac pham dich. Trir trudng hop céc bén ¢ thoa thuan khac
bang van ban, tit ca cac quyén, bao gdm ca quyén tac gia s& thudc vé tac gia cia tic pham
dich (Muc 201(b) Phan 17 Bo luat Hoa Ky).

Nhu vay, ngudi dich sé& 1a tic gia ciia tac pham dich, va dugc bao ho quyén tac gia doi
v6i tac pham dich, trir truong hop tac pham dich 13 “tac pham duoc thué 1am”.

Véi cac tac pham dich dugc 1am tir 01/1/1978 tré di, thoi han bao ho quyén tac gia doi
v6i tac pham dich 13 ca cudce doi tac gia va 70 ndm sau khi tac gia chét. Véi tac pham dich c6
ddng tac gia, thoi han bao ho 1a ca cudc doi tic gia chét sau cing va 70 nam sau khi tac gia
nay chét. Riéng “tic pham duoc thué 1am”, quyén tac gia duoc bao ho trong thoi han 95 nam,
ké tir ndm xuét ban dau tién hodc thoi han 120 nam, ké tir ndm tic pham duoc sang tao, tiy
thoi han nao nao cham dut trude (Muc 302(a), (b), (c) Phan 17 Bo luat Hoa Ky).

3. Quy dinh ciia phap luit Viét Nam hién hanh vé quyén tac gia d6i véi tic pham dich

Tai Viét Nam, ngudn luat chi yéu diéu chinh quyén tac gia ddi véi tac pham dich 1a
Luat S¢ hitu tri tué nam 2005, sira d6i ndam 2009'? va 2019'3 (sau day viét tat 1a Luat So hiru
tri tu¢) va Nghi dinh s6 22/2018/ND-CP cua Chinh phu ban hanh ngay 23/02/2018 quy dinh
chi tiét mot sd diéu va bién phap thi hanh Luat So hitu tri tué nam 2005 va Luat sira doi, bo
sung mot s6 diéu cua Ludt S hiru tri tué nam 2009 vé quyén tac gia va quyén lién quan (sau
day viét tit 1a Nghi dinh s6 22/2018/ND-CP). Tuy nhién, s6 luong quy dinh d6i véi tic pham
dich rat han ché.

11" C4ch thire x4c dinh “tac phém duoc thué 1am” theo Muc 101 Phan 17 Bo luat Hoa Ky dugc lam r6 trong
an 18 Community for Creative Non-Violence v. Reed cta Tda an t6i cao (Supreme Court): trude hét, toa an
x4c dinh chu thé, ngudi 1am ra tac phdm phai 13 ngudi lao dong (employee) hodc bdi mot bén doc 1ap
(independent contractor) trong hop dong thué lam tac phdm; thi hai, loai tic pham dang xem xét phai
thudc moét trong chin loai tac phém duoc liét ké & Muc 101, nhu tac phém dich (a translation), tac phém suu
tam (a compilation), tic pham hudng din (an instructional text)...; thir ba, néu tic phim lam theo hop dong
thué thi hop dong phai dugc 1ap thanh vin ban, trong d6 néu rd tac phim hinh thanh tir hop dong 1a “tdc
phdm dwoc thué lam”.

Xem tai Casetext, Inc., Community for Creative Non-Violence v. Reid, website: https://casetext.com, duong
link: https://casetext.com/case/community-for-creative-v-reid. Truy cdp ngay 10/11/2020; va U.S.
Copyright Office, Works Made for Hire, website: https://www.copyright.gov, duong link:
https://www.copyright.gov /circs/circ09.pdf. Truy cép ngay 10/11/2020.

12 Theo Luét sb 36/2009/QH12 sira ddi, bd sung mot sd diéu cua Luat S¢ hiru tri tué duoc Qubc hoi nude
Cong hoa xa hdi chi nghia Viét Nam khoa XII, ky hop thit 5 thong qua ngay 19/6/2009, c6 hi¢u luc tir
ngay 01/01/2010.

13 Theo Luat sb 42/2019/QH14 Lut stra d6i, b6 sung mot s diéu cua Lut Kinh doanh bao hiém, Luat S¢
hiru tri tu¢ duge Qudc hoi nudc Cong hoa xi hoi chii nghia Viét Nam khoa XIV, ky hop thir 7 théng qua
ngay 14/6/2019, c6 hiéu luc tr ngay 01/11/2019.
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Trude hét, theo khoan 8 Diéu 4 Luat S¢ hitu tri tué: “Tdc pham phdi sinh la tdc pham
dich tir ngén ngit nay sang ngon ngir khdc, tic pham phéng tdc, cdi bién, chuyén thé, bién
soan, chii gidi, tuyén chon”. Vay, tac pham dich 1a mét loai “tdc phdm phdi sinh”, mot tac
pham dugc tao ra do dich mot tic pham c6 san sang ngdn ngir khac.

Phap Luat S¢ hiru tri tué Viét Nam quy dinh truc tiép bdn van dé lién quan dén tac
pham dich nhu sau:

Thit nhat, chi chu sé hiru quyén tac gia méi c6 quyén lam tic pham phaéi sinh, trong dé
bao gdm tac pham dich (tir Dicu 36 dén 41 Luét S& hitu tri tug'®).

Thit hai, tac pham dich 1a d6i tugng duoc bao hd quyén tac gia, néu khong gy phuong
hai dén quyén tac gia ddi v6i tac pham dugc ding dé 1am tac pham dich va phai do tac gia
tryc tiép sang tao bang lao dong tri tué ciia minh ma khong sao chép tir tac pham ciia nguoi
khac (khoan 2, 3 Diéu 14 Luét S hitu tri tug).

Quyén dat tén cho tac pham khong ap dung ddi véi tac pham dich tir ngdn ngir ndy sang
ngon ngit khac (khoan 1 Piéu 20 Nghi dinh s6 22/2018/ND-CP)."> Hay néi cach khac, ngudi
dich khong dugc dat tén mai cho tac phém dich. Tén cua tac phém dich la tén cua tac phém
gbc duge dich sang ngdn ngir cua tac pham dich.

Thit ba, céc t6 chiic, ca nhan mudn 1am tac pham dich phai xin phép tac gia, chi so hitu
quyén tac gia cua tac pham duoc ding dé lam tac pham phai sinh, néu khong s& bi xac dinh 1a
mot hanh vi xdm pham quyén tac gia, trir cac trudng hop sit dung tac pham di cong bd khong
phai xin phép, khong phai tra tién nhuan bit, thi lao (khoan 7 Diéu 28 Luat So hitu tri tué);

Thir tw, dang ky quyén tac gia dbi v6i tac pham phai sinh 1a tac pham dich: tic gia, chu
so hitu quyén tac gia c6 quyén nop don va hd so lién quan yéu cau cap Gidy ching nhan dang
ky quyén tac gia (Piéu 49, 50 Luat S& hitu tri tug).

4. Mot s6 khuyén nghi hoan thién phap luat Viét Nam vé bio ho quyén tic gia doi voi
tac pham dich

Nhitng noi dung trén cho thay, phap luat Viét Nam hién hanh da c¢6 quy dinh bao ho
quyén tac gia ddi véi tac pham dich, phu hop véi Cong ude Berne, kha twong ddng v6i phap
luat quyén tac gia cia Hoa Ky. Quyén lam tac pham dich chi thudc vé tac gia, chu so hiru tac

14 Cac quy dinh nay dan chiéu dén quyen lam tac pham phai sinh, trong d6 bao gom 1am tac pham dich 1a
mot quyén tai san thudc ch s& hitu quyén téc gia tai diém a khoan 1 Diéu 20 Luat S¢ hiru tri tug.

Luu y: Bai viét khong dé cap dén truong hop Chii s¢ hitu quyén tac gia 1a Nha nuéce va Tac pham thudc vé
cong chiing theo Diéu 42, 43 Luat S& hitu tri tué.

15 Pay 1a quy dinh duy nhét ciia Nghi dinh s6 22/2018/ND-CP vé tac pham dich. Ngoai ra, trong Nghij dinh
nay, khéng cé quy dinh nao vé “tac pham phai sinh”.
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pham gdc, tac pham dich 1a d6i twong bao ho quyén tac gia néu khong giy phuong hai dén
quyén tac gia ddi véi tic pham duoc dung dé 1am tac pham dich. Nhung phép luat Viét Nam
hién hanh vé van dé nay con mot s6 diém bat cap nhu sau:

Mot la, so véi quy dinh cia Cong udc Berne, Luat S¢ hitu tri tué cua Viét Nam chua
quy dinh ro quyén tac gia ddi voi tac phém dich duogc bao ho nhu thé nao? Cu thé, Lut S&
hitu tri tué chi quy dinh tac pham dich 13 “doi twong dwoc bdao hé quyén tic gia”, nhung
nguoi dich hodc cha so hitu tac pham dich c6 ddy dii quyén tac gia, bao gdm tit ca quyén
nhan than quy dinh tai Didu 19 Luat So hiru tri tué va quyén tai san quy dinh tai Piéu 20 Luat
nay hay khong? Luét S¢ hitu tri tué chwa quy dinh r3. Bat cap tht nhit nay dan dén han ché
thir hai dugc trinh bay tiép sau day:

Hai la, t6 chirc, ca nhan sau khi xin phép va duoc tac gia/chi s¢ hitu quyén tac gia dong
¥ cho phép dich tac pham, thi tac gia cua tac pham dich 13 ai?

Céch th nhat, c6 thé hiéu rang nguoi dich 1a tac gia cua tac pham dich, c6 quyén ding
tén that hoac but danh trén tac phém; duoc néu tén that hoac but danh khi tac phém dugc cong
bd, st dung theo khoan 2 Diéu 19 Luat S& hitu tri tué. Boi vi, tac phém dich 1a ddi tuong
duoc bao ho quyén s& hiru tri tué.

Mit khac, ciing c¢6 thé hiéu theo cach thir hai, nguoi dich chi don gian 1a nguoi chuyén
ngit cho tic pham, ho khong phai 14 tac gia cua tac pham dich. Béi Luét S¢ hitu tri tué khong
quy dinh rd ai 14 tac gia tic pham dich. Mot minh ching 15 rang cho cach hiéu thir hai nay 1a
quy dinh vé thong tin ghi trén sach dich cua Luat Xuit ban nim 2012 ctia Viét Nam.

Piém a, b khoan 1 Piéu 27 Luat Xuat ban naim 2012 quy dinh thong tin phai ghi trén
sach dich nhu sau:

- Tén sach, tén tac gia hodc ngudi bién soan, ngudi chu bién (néu c6), ho tén ngudi dich
(néu 1a sach dich), ngudi phién am (néu 1a sach phién 4m tir chit Nom); tén nha xuat ban hodc
co quan, to chirc duoc cap gidy phép xuat ban;

- Tén va dia chi cua t6 chuc, ho tén ca nhan lién két xuat ban (néu c6); ho tén ngudi hiéu
dinh (néu c0); nam xuét ban, sb thir tu cia tap; ddi véi sach dich, phai ghi t€n nguyén ban; néu
dich tir ngdn ngir khac véi ngén ngtr nguyén ban thi phai ghi 1o dich tir ngdn ngir nao.

Vé6i nhimg thong tin ndy trén sach dich, ngudi doc hoan toan cé thé hiéu ngudi dich
khong phai 1a tac gia cua sach dich.

Trong khi d6, Cong wéc Berne quy dinh quyén tac gia ddi véi tac pham dich dugc béo
ho nhu tdc pham goc. Do vay, phap luat Viét Nam vé s& hitu tri tué can quy dinh bd sung van
dé nay theo Cong udc Berne dé giai quyét dugc ca hai bat cap & trén.

Ba la, phap luat Viét Nam chi quy dinh vé truong hop to chirc, ca nhan xin phép dich
tac pham cua tac gia, chu so hitu quyén tac gia, ma bo ngé trudong hop nguogc lai. D6 1a khi tac
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gid, chii so hitu quyén tac gia mudn thué to chirc, ca nhan khac dich tac phidm ctia minh sang
ngon ngit khac va tra thu lao cho ho. Vay, trong trudong hop nay, tac gia tac pham dich 1a ai?
Quy dinh “tdc phdam dwoc thué lam” theo phap ludt vé quyén tac gia cua Hoa Ky nhu di trinh
bay tai muc 2 néu trén co thé 13 mot giai phap hiru ich dé tham khao. Theo d0, phap luat Viét
Nam ¢6 thé bo sung quy dinh vé tiéu chi x4c dinh “tac pham duoc thué lam”, trong d6 bao
gdm tac pham dich; quy dinh tac gia va quyeén tac gia ddi v6i “tac pham duoc thué lam”.

C6 thé noi, quyén tac gia ddi v6i tac pham dich da duoc bao ho & cap do toan cau. Viét
Nam voi tu cach 1a thanh vién cia Cong udc Berne, Hi€p dinh TRIPS, Hiép dinh CPTPP,
EVFTA, c6 nghia vu tuan thu quy dinh cia cac diéu udc quoc té nay trong bao ho quyén tac
gia d6i voi tac pham dich. Tuy nhién, thyc trang phap luat Viét Nam vé van dé nay con ton tai
bat cap. Viéc nghién ctru, so sanh véi quy dinh cta diéu udc qudc té, tham khao kinh nghiém
ctia phép luat quyén tac gia cia Hoa Ky sé& giup dwa ra nhitng giai phap cho Viét Nam dé hoan
thién hon, bao ho t6t hon cho quyén tac gia cua tac pham dich.
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