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Hién nay, xu thé cong nhan Hon nhan dong tinh (HNDT) da tré nén buc thiét va dang
lan rong & nhiéu qudc gia, ving lanh thd trén toan thé gidi. Cho dén thoi diém hién tai, da co
29 qudc gia hop phap hoa hon nhan ddng tinh, giup cac cip doi dong tinh co thé nhan duge sy
bao ho phép 1y nhu nhitng cip doi di tinh khac'. O chau A, Pai Loan da di vao lich st khi tré
thanh noi dau tién hop phap héa van dé nay vao thang 05/2019. La mét qudc gia c6 hiép dinh
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tuong trg tu phap vé dan su véi Pai Loan, cling nhu co nhiéu diém chung vé vin hoa, x3 hoi,
Viét Nam c6 thé nghién ctru qua trinh hop phap héa HNDT ¢ Dai Loan va rat ra cho minh
mot s6 bai hoc nhat dinh.

1. Qua trinh cong nhian Hoén nhan dong tinh & Pai Loan
1.1. Nhitng né lie vin déng lgp phdp truée thoi diém dwoc cong nhin

Théng 10/2003, Hanh chinh Vién Dai Loan? dé xuét mot dy luat trao cho cac cap déng
tinh quyén két hon va nhan con nudi. Tuy nhién, du luat vap phai su phan ddi ca tir phia Noi
céc (do Pang Dan tién nam quyén kiém soat) 1an Lap phap Vién® (do lién minh dung dau 1a
Quéc dan dang kiém soat) nén di bi dinh tré va do d6 khong dugc bo phiéu thong qua®.

Nam 2011, véi muc dich ning cao nhan thirc vé hon nhan dong tinh, khoang 80 cip
ddng tinh nir da t6 chirc tiéc cudi ddng tinh 16n nhat Pai Loan luc bay gio, thu hut khoang
1.000 ban bé, ngudi than va nhimg ngudi to mod dén xem®. Nam 2012, mot dam cudi theo
nghi thirc Phat gido ddng gidi dau tién duoc to chitc cho Fish Huang va ban doi You Ya-ting
ctia ¢6®. Nam 2013, Chen Ching-hsueh va Kao Chih-Wei, cip d6i dong gidi thir hai nguoi Dai
Loan tién hanh két hon cong khai, sau khi di tir bo kién tung 1én Toa an Hanh chinh Cap cao
bai Bic dé doi su cong nhan cho cudc hon nhan cua hg nhung that bai’. Cudi nim do, nha
hoat dong tron doi vi quyén cua ngudi dong tinh Chi Chia-wei di 1an dau tién trinh vu viéc
ctia cap d6i noi trén 1én Toa 4n Hanh chinh Cép cao Dai Bac®.

Vao ngay 22/12/2014, mot du thao stra d6i ddi véi Bo luat Dan sy (BLDS) theo hudng
hop phap hoéa hon nhan ddng tinh dwge Uy ban Tu phap cua Lap phap Vién xem xét. Noi
dung sira doi bao gom viéc thay thé cac diéu khoan hién hanh vé hon nhan trong BLDS bang

2 Tiéng Anh: Executive Yuan, co quan twong duong Chinh phu. Hanh chinh Vién 1a nhanh quyén luc hanh
phap theo co cdu bd may nha nudc Ngii quyén Hién Phap 1947 cua Trung Hoa Dan qudc theo tu tuéng ciia
To6n Trung Son.

3 Tiéng Anh: Legislative Yuan, co quan tuong duong Qudc hoi/Nghi vién, 1a nhanh quyén luc lap phap
theo co cAu bd may nha nude Ngit quyén Hién Phap 1947 cua Trung Hoa Dan quc.

4 Hogg, Chris, "Taiwan move to allow gay unions", BBC News, 28/10/2003, http:/news.bbc.co.uk/2/hi
/asia-pacific/3219721.stm. Truy cdp ngay 01/09/2020.

> Wang, Amber (22 August 2011). “Taiwan hosts its biggest same-sex 'wedding' party”. Taipei Times,
http://www .taipeitimes.com/News/taiwan/archives/2011/08/22/2003511370

® Yiu, Derek (11 August 2012). “Lesbian couple in first Buddhist wedding”. Gay Star New,
https://www.gaystarnews.com/article/lesbian-couple-first-buddhist-wedding 110812/
7 Leach, Anna (24 January 2013). "Taiwanese gay couple drop legal fight". Gay Star News.

https://www.gaystarnews.com/article/taiwanese-gay-couple-drop-legal-fight240113/.

8 cms2cmsuser (9 October 2013). "Veteran activist takes Taiwan to court over gay marriage". Gay Star

News. Retrieved 8 April 2018. https://www.gaystarnews.com/article/veteran-activist-takes-taiwan-to-court-
over-gay-marriage/
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cac diéu khoan trung 1ap vé gi6i tinh, nham cong nhan mot cach co hiéu qua HNDT; ciing
nhu cho phép céc cip d6i dong tinh nhan con nudi. Dy luit ndy di nhan duoc su don nhan
déng dao tir cac nghi vién trong Lap phap Vién, trong d6 c6 ba Yu Mei-nu cua Pang Dan tién
(DPP) cuing v6i hon 20 nghi vién DPP khéc, hai nghi vién tir Pang Lién minh Poan két Pai
Loan, mot ngudi tir Quéc din dang (KMT) cam quyén va mot ngudi tir Dang Nhén dan’. Tuy
nhién, du lut bi dinh tré va nd luc cua cic nha 1ap phap Pai Loan chinh thuc that bai vao
thang 01/2016 khi Lap phap Vién nhiém ky thi Tam két thuc.

Vao thang 11/2015, khoang hai thang trudc cudc tong tuyén ctr, mg vién Tong Thong
Tsai Ing-wen (Thai Anh Vin) tuyén bd ung ho hon nhan dong tinh'®. Thang 7/2016, mot s6
nghi vién ctia Lap phap Vién nhiém ky thir Chin thong bao rang ho s& dua ra du luat hon nhan
ddng tinh tai Qubc hoi vao cudi nam'!. Pén thang 10/2016, hai du luat vé hon nhan dong tinh
da duoc trinh 1én Lap phap Vién'2.

1.2. Sw cong nhin vé mdt qudn Iy ciia chinh quyén dia phuwong

Trudc khi dao ludt vé cong nhan hon nhan dong tinh chinh thirc ¢6 hiéu luc vao ngay
24/5/2019, quan hé cia cac cap doi dong tinh da dugc mot sé dia phuong ¢ Pai Loan cong
nhan dudi mot hinh thirc dic biét, d6 1a thong qua tha tuc “dong tinh ban It chii ky'>”, duge
trién khai tir nam 2015. Sy cong nhan ndy vé ban chat 1a viéc cho phép cac cip dong tinh
dang ky két ddi tai co quan quan 1y ho tich & dia phuong. Viée ding ky quan hé ban doi dong
tinh khong 1am phat sinh quyén thira ké, khong dugc ghi nhan trong cin cudc cong dan ciing
nhu gidy chimg nhan dang ky ho khau. Bén canh d6, cac cap d6i dong tinh khong duge huong
cac quyén phat sinh tir quan hé hon nhan trong khi c6 dén 498 dic quyén co lién quan theo
phap luat Dai Loan, trong d6 c6 quyén tai san, phic loi x4 hoi va cham soc y té'4,

Nhu vay, dang ky két déi khong thiét 1ap quan hé hon nhan va khong thé thay thé viéc
dang ky két hon, do d6 khong dam bao dugce quyén loi cia cac cap ddng tinh nhu cac cip vo

 Lii Wen, "Gay marriage proposal set for review". Taipei Times, 21 December 2014, http://www.
taipeitimes.com/News/taiwan/archives/2014/12/21/2003607251

10 Wee, Darren, "Watch: Taiwan presidential frontrunner officially endorses marriage equality". Gay Star
News, November 2015, http://www.gaystarnews.com/article/watch-taiwan-presidential-frontrunner-
officially-endorses-marriage-equality/

' Gohl, Cody. "Marriage Equality Could Be Coming To Taiwan As Early As Next Year". New Now
Net,http://www.newnownext.com/marriage-equality-could-be-coming-to-taiwan-as-early-as-next-
year/07/2016/

12 Gerber, Abraham (25 October 2016). "Push for same-sex marriages started by DPP and NPP". Taipei
Times, http://www.taipeitimes.com/News/taiwan/archives/2016/10/25/2003657881

13 Nguyén van R4 4B 5E58 (Han Viét: Pong tinh ban 1ir cha ky) - tiéng Anh: Partnership registration.
Tac gia khong dich 1a “ddi tic dan su” theo tiéng Anh ma giit nguyén van cach dung thuat ngir trong tiéng
Hoa dé dam bao sat nghia nhit v6i ban chat cua viée dang ky nay.

14 “Taiwan poised to legalize same-sex marriage”, Washington Blade, 11/01/2017. Truy cdp ngay
09/04/2020. https://www.washingtonblade.com/2017/01/11/taiwan-poised-legalize-sex-marriage/
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chdng hop phéap. Tuy nhién, néu xay ra tranh chap phap 1y, dong tinh ban it chii ky van ¢ thé
duoc str dung dé chimg minh mdi quan hé séng chung nhu vo chong cua hai bén duong su.
Bén canh d6, cic cap dong tinh dd ding ky con c6 thé ky mot théa thudn chia sé thong tin
cho phép bénh vi¢n, toa 4n va co quan thuc thi phép luat truy cép dir liéu dang ky ho tich.
Trén co so d6, ho c6 thé dua ra quyét dinh thay cho ngudi ban doi clia minh trong truong hop
vang mit nguoi dai dién hay ho hang than thich, chang han nhu cac quyét dinh y té khi gip
tinh hudng cép ctru'®.

Vé tham quyén, viéc dang ky két déi thudc quan 1y cua chinh quyén dia phuong. Chinh
vi viy ma “dong tinh ban lit chii ky”> khong dugce trién khai dong bo trén toan lanh tho Dai
Loan tai cing mot thoi diém ma phu thudc vao quyét dinh cua lanh dao dia phuong & cac thoi
diém khéc nhau c6 cho phép hay khéng. Do dé, thi tuc nay c6 nhitng han ché nhét dinh trong
qua trinh trién khai trén binh dién toan quéc, trong do:

- Mot la, viéc ghi nhan dang ky két doi dong tinh & thoi gian dau chi co gia tri cuc bd
trén dia ban dia phuong trién khai ghi nhan va khong duoc thira nhan ¢ dia phuong khac néu
khong c6 thoa thuan cong nhan 1an nhau ciia céc tinh/thanh phd ma dwong sy 14 thi dan.

- Hai la, vi thu tyc chi mang ¥ nghia vé mit quan 1y nhan khau & dia phuong, nén dong
tinh ban Ii¥ chii ky chi gi6i han dang ky cho cu dan c6 ho khau so tai (vi du, thanh phé Cao
Hung), hodc bat budc mot bén diang ky phai 1a ngudi dan dia phuong (vi du, tinh Chuong
Hoa). Tuy nhién, van dé gin nhu di dugc giai quyét khi tinh dén thang 07/2017, thu tuc dong
tinh ban li¥ chit ky &3 dugc trién khai tai 18 tinh, thanh phd cua Dai Loan, chiém 94% déan s
ca nudc.

Mic du khong o gia tri phap 1y nhung ddng tinh ban 1ir cha ky 1a su thira nhan vé mat
quan 1y hanh chinh cta chinh quyén dia phuong d6i voi cac cip dong tinh song chung nhu vo
chdng. Pay duoc xem 12 mot sy cong nhan quan trong va 13 mot vién gach nén tang dé Dai
Loan tién gan hon dén chinh thtrc hop phap héa hon nhan dong tinh vao nam 2019.

1.3. Phan quyét cuia Toa Bdo hién va cudc truwng cau din y toan quoc

Vao ngdy 24/03/2017, Toa Bao hién (hay con goi 1a Tu phap Vién)'® da xét xir vu viée
do nha hoat dong Chia-wei (nguoi da nd lyc diang ky két hon véi ban doi cia minh vao
nam 2013 nhung bi tir chdi) va S¢ Dan vu caa Chinh quyén thanh phd Pai Bic dong dé don.
Ca hai nguyén don d3 yéu cau Toa Bao hién giai thich hién phap vé van dé quyén duogc két
hén cta ngudi dong tinh. Toa dd hop nhat va quyét dinh dua ra phan quyét vé viée liéu B

15 Trudy Ring, “Does Partnership Registration Mean Taiwan Is Ready for Marriage Equality?”, Avocate,
18/06/2015, https://www.advocate.com/world/2015/06/18/does-partnership-registration-mean-taiwan-ready-
marriage-equality

16 Judicial Yuan: Tu phap Vién - nhanh quyén luc tur phap trong co cdu bo may nha nudc Dai Loan. Tu phap
Vién duoc trao quyén giai thich hién phap qua co ché Toa Bao hién, theo Hién phap Trung Hoa Dén qudc.
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ludt Dén sw hién hanh trén thuc té c6 cho phép hén nhdn dong tinh hay khéng va néu khong,
liéu né c6 vi pham cdc diéu khoan ciia Hién phdap Trung Hoa Dan quéc lién quan dén quyén
binh dang va ti do két hén hay khéng. Cu thé, van dé phap 1y ctia phan quyét la:

“Chuong 2 vé Hén nhdn, Phan IV vé Gia dinh ciia Bé ludt Dén sw khéng cho phép hai
nguoi cung gici tinh thanh 1dp mot méi quan hé két hop lau dai ¢é tinh than mdt va biét ldp vi
muc dich song chung, cé vi pham quyén tir do két hon theo Diéu 22 va quyén binh dang theo
Piéu 7 dwoc Hién phdp bdo vé hay khéng?”’

Nhitng ngudi tham gia phién Toa bao gdm céc lut su cua hai bén nguyén don, Bo
truong Tu phap Chiu Tai-san (thudc phia bao thu phap luat hién hanh vé hon nhan) va mot
hoi ddng cac hoc gia phap 1y'7. Sau céc phién tranh ludn, Toa Bao hién da ra phan quyét vao
ngay 24/05/2017, véi nodi dung rang: “cdc diéu khodn lién quan dén hén nhan trong Bé ludt
Ddn su la vi hién”. Hoi dong tham phan da cho Lap phap Vién hai nim dé sira d6i hodc ban
hanh dao luat méi. Toa con quy dinh thém, néu Lap phap Vién khong hop phap héa hon nhan
ddng tinh trong hai nim han dinh, cac cip dong tinh s& co thé két hon bang cach lam thi tuc
dang ky két hon tai bat ky van phong ding ky ho khau nao's.

Thang 11/2018, mot cudc trung cau dan ¥ toan qudc da duogc to chic tai Pai Loan, véi
10 cau hoi duoc dua ra lay y kién'®. Trong d6, ¢ 05 cdu lién quan dén quyén cta cong dong
LGBT nhu: Cam hén nhan ddng tinh (cau 10), cAm viéc gido duc gi6i tinh danh riéng cho
LGBT trong trudng hoc (cau 11), cho phép mot dang thirc cong nhin khac d6i véi cap doi
ddng tinh (cu 12), cho phép hon nhan ddng tinh (cau 14) va cudi ciing 1a duy tri gido duc gisi
tinh cho nguoi LGBT trong trudng hoc (cdu 15). Két qua cia cude trung cau dan ¥ cho thay
da s6 ngudi dan Pai Loan van con bao thu véi ¥ kién dong v v6i cau 10, 11 va 12 va bac bo
cau 14, 15. Nhu vay, két qua trung cau dan y khong cho phép hon nhan dong tinh trong khi
Chinh pht Pai Loan véan bi rang budc phéap 1y vé viéc phai dua ra dugc mot dao luat phu hop
v6i Dién giai s6 748 clia Toa Bao hién.

Tuy nhién, trung cau dan ¥ ciing cho phép HNDT dugc cong nhan va bao ho ¢ mot
“dang thirc khac” (cau 12) chtr khong phan d6i hoan toan. Pay duoc xem 1a mot bude di “lui”
cho qué trinh tién toi “binh dang hon nhan ¢ Pai Loan”, nhung chwa phai 1 mot két qua gay
bé tac.

Véi két qua trén, viéc diéu chinh luat ctia Lap phap Vién theo Dién giai s6 748 da
khong thé “stra doi, bd sung HNDT vao BLDS”, ma phai di theo huéng “ban hanh mdt dao
luat riéng biét dé cong nhan riéng quan hé cta cac cap dong tinh” & Pai Loan.

17 “Taiwan top court hears landmark gay marriage case”. BBC News. 24/03/2017. https://www.bbc.com/
news/world-asia-39376423

18 Didn giai s 748 cua Toa Bao hién Pai Loan. Xem thém tai: https:/law.judicial.gov.tw/LAWENG
/FINT/data.aspx?NO=748&KW=&SDATE=&EDATE=&PAGE=1

19 “The 10 referendum questions Taiwanese are voting on”. CAN, 24/11/2018, http:/focustaiwan.tw/
news/aipl/201811240010.aspx
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1.4. Pao luit vé cong nhian hon nhan dong tinh Pai Loan

Vao ngay 21/02/2019, Hanh chinh Vi¢n thong qua du thao luat cé tén 1a Pao ludt thuc
thi Dién gidi s6 748 ciia T phdp Vién (tiéng Hoa: T EFRREF S 748 SRMEFEMEITE) va dé
trinh 1én co quan lap phap qudc gia. Ngay 17/05/2019, Lap phap Vién thong qua du luat,
Téng thong Tsai Ing-wen (Thai Anh Vin) da ky ban hanh dao lut vao ngay 22/05/2019, luat
chinh thirc ¢6 hiéu lyc vao ngay 24/05/2019, trd thanh co s& phap 1y cho hon nhan déng tinh
¢ Dai Loan.

Vé co ban, dao lut nay trao cho cic cip doi dong tinh hau hét tat ca cac quyén phat
sinh tir quan hé hon nhan nhu cac cap két hon di tinh theo Bo luat Dan su Pai Loan. Céc cap
d61 dong tinh c6 thé xac 1ap quan hé két hop ldu dai cé tinh biét ldp vi muc dich song chung™
thong qua thu tuc dang ky két hon tai S& Ho chinh, néu da du 18 tudi trg 1én?!. Néu chua du
18 tudi, thi ho can phai duoc sy dong ¥ ciia nguoi dai dién theo phap ludt. Viée xac 1ap quan hé
két hop nay twong duwong v6i x4c 1ap quan hé hon nhén, va 1am phat sinh cac quyén nhan thin
va quyen tai san giita vo/chong v6i nhau. Viée chdm dat quan hé két hop ciing duoc quy dinh
tuong ty nhu ly hon va duge tham chiéu ap dung céc quy dinh vé ly hon ciia BLDS Dai Loan.

Tuy nhién, ludt van con nhiéu han ché khi chi cho phép céc cap dong tinh nhan con nudi
néu dira tré c6 huyét thong truc tiép vi mot trong hai nguoi, ciing nhu chua c¢6 quy dinh vé
xac dinh cha me con khi thuc hién sinh con béng ky thuat hd tro sinh san hay mang thai ho*2.
Bén canh do, luat cling chi thtra nhan ddi voi cap doi co it nhat mot nguoi la cong dan Dai
Loan, cac cap déng tinh 1a nguo1 nude ngoai van chua nhan duogc sy bao ho hon nhéan cua dao
luat ma chi c6 thé dang ky “dong tinh ban lit cha ky” dudi goc dd quan 1y hanh chinh.

Pao luat néi trén cua Pai Loan, du chua thuc sy mang lai mot vi tri phap 1y binh dang
cho cac cap d6i dong tinh trong twong quan véi cac cap két hon di tinh, nhung van c6 gié tri
dang tham khdo cho Viét Nam. Bé41i cling nhu Pai Loan, xa hgi Viét Nam van con nhiéu tiéng
n6i phan d6i khi dra HNDT ra ban luan va van dong hop phap hoa. Vi thé, viéc nghién ctu
ban hanh mot dao luat twong ty & Viét Nam c6 thé xem 1a mot giai phap trong ngan han, s&
duogc lam rd & muc 2.

2. Mot s6 dinh hwéng cho tién trinh hoan thién phap luat Viét Nam lién quan dén cong
nhén hon nhan déng tinh

2.1. Béi canh phdp ludt Viét Nam trong vin dé hén nhan dong tinh

Trude ddy, theo quy dinh ctia Luat Hon nhan va gia dinh nam 2000, két hon giita nhiing
ngudi cling giGi tinh 1a mot trong 05 trudng hop cam két hon theo khoan 5 Diéu 10. Vao thoi

20 Hidu 2 Pao luat vé thyc thi Dién giai sé 748 ciia Tu phap Vién.

21 Piéu 4 Pao luat vé thuc thi Dién giai sb 748 ciia Tu phap Vién.

22 Filip Noubel, “Taiwan's same-sex marriage bill is a half-victory for rainbow families”, Global Voices,
23/05/2019, https://globalvoices.org/2019/05/23 taiwans-same-sex-marriage-bill-is-a-hal f-victory-for-rainbow-
families/. Truy cap ngay 10/09/2020.
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diém nay, quan diém, cach nhin cta cic nha lam luat ciing nhu moi ngudi khong chap nhan
cudc hon nhan gitra nhitng nguoi cung gidi tinh véi nhau ma ho chi thira nhan hén nhan hop
phap 13 su két d6i gitta mot nam va mot nir. Tuy nhién, viéc “cAm két hon” nay ciing khong
thé loai bo hét cac dam cudi clia nhimg ngudi dong tinh noi riéng va cong ddng LGBT noéi
chung khi ho da cd vuot qua dinh kién dé dén v&i nhau. Song, nhiéu nguoi déng tinh, song
tinh, chuyén gi6i khi lam diéu nay da bi xa hoi ky thi, phan biét dbi xu, tham chi xa lanh, coi
do6 1a mot hién tugng bat thuong can phai loai trir ra khoi xa hoi... Mot sd co quan thi hanh
phéap luat & mot sb dia phuong va mgt bd phan xa hoi da léy quy dinh tai khoan 5 biéu 10
Luat Hon nhan va gia dinh 2000 dé giai thich cho nhitng Gmg xir c6 tinh chat ky thi va phan
biét ddi xir lién quan dén nguoi dong tinh trong hén nhan va gia dinh?. Bén canh d6, do két
hén giita nhitng nguoi cing gidi tinh 13 trudng hop bi cAm nén ¢ thé bi xur phat vi pham hanh
chinh theo Nghi dinh s6 87/2001/ND-CP vé xur phat vi pham hanh chinh trong linh vyc hon
nhan va gia dinh v6i mac phat tién sé& tir 100.000 ddng dén 500.000 dong?*. Tuy nhién, nhitng
quy dinh nay hién nay da hét hiéu luc.

Hién nay, cung vdi su tién bod trong nhan thic cua toan xa hoi vé van dé két hon déng
gidi, nudc ta dd cé cai nhin c6i md hon vé nhitng ngudi dong tinh ciing nhu hén nhén giira
ho. Thoi diém Hién phap 2013 va Luat Hon nhan va gia dinh 2014 duoc sira d6i dé ban hanh,
thi cac chién dich van dong 1ap phap cho quyén két hon cua ngudi dong tinh da dugc to chirc

rat quy mo va ram rQ va da gdy duoc tiéng vang 16n. Pang chu y 1a cac chién dich nhu “Toi
9926

29 <6

ddng ¥, “hanh trinh hiéu vé con”, “yéu 13 yéu”?°... Piéu nay di duoc thé hién trong Luat
Hoén nhan va gia dinh nam 2014 hién hanh. Theo do, phap luat khong con quy dinh két hon
ddng tinh thudc vao cac truong hop bi cAm két hon. Tai khoan 2 Diéu 8 Luat Hon nhan va gia
dinh nam 2014 chi quy dinh: “2. Nha nwoc khong thiea nhan hén nhan gitta nhitng nguoi
cung gi6i tinh”. Day 1a mot bude thay doi 16n trong tu duy ciia nhitng nguoi lam cong tac 1ap
phép, ciing nhu 1a thanh cong 16n cho cic nha van dong vé quyén cua ngudi dong tinh sau
nhiéu nam nd lyc. Qua quy dinh nay cho thay phap lut di thay d6i cach nhin v&i hén nhan
dong tinh: khong “nghiém cam” mot cach cing nhic nhu trudc diy ma chi “khéng thira
nhdn” hon nhan gitta nhitng ngudi dong gidi. Do vy, cac cap d6i dong tinh van c6 thé t6 chirc
dam cudi trén thuc té, van dugce chung séng véi nhau néu cé nhu cau nhung vé mat phap 1y thi
s& khong dugc phap ludt thira nhan 1 vo chéng. Cung v6i d6, Nghi dinh sb 110/2013/ND-CP

23 Banh Qudc Tuan (2014), Piéu kién két hon theo Ludt Hon nhan va gia dinh nam 2000, Trudng Pai hoc
Kinh té Luat, Pai hoc Qudc gia Thanh phé H6 Chi Minh.
24 Piém e khoan 1 Diéu 8 Nghi dinh s6 87/2001/ND-CP vé xtt phat vi pham hanh chinh trong linh virc hon
nhan va gia dinh.
25 “Ngay hoi Toi dong y - binh dang véi yéu thuwong”, Vién Nghién ctiru Xa hoi, Kinh t& va Moi trudng
ISEE, 13/11/2014, http://isee.org. vn/ngay-hoi-toi-dong-y-binh-dang-voi-yeu-thuong/. Truy cap ngay 20/09/2020.
26 http://ttvn.toquoc.vn/gioi-tre/Igbt-viet-sau-10-nam-dau-tranh-va-di-tim-ban-nga-mot-thap-ky-tu-hao-chung-ta-
co-quyen-noi-nhu-vay-2201931127014737.htm

7



TRUONG PAI HQC LUAT, PAI HQC HUE

cling khong quy dinh vé viéc xur phat vi pham hanh chinh d6i véi hanh vi két hon giira nhiing
ngudi dong tinh?’.

Sy thay doi vé quan diém két hon dong tinh ciing phan nao dwgc phan anh trong Hién
phap 2013 khi cac diéu luat khong “han ché tuyét d6i” ma da co sy ndi long nhat dinh:

- Hién phap 2013 khong quy dinh “hén nhdn la giita mét nam va mét nie” ma 1a “nam,
nit ¢é quyén két hén”. Thay vi dinh nghia hon nhéan, Hién phap 2013 chi quy dinh vé& quyén
két hon. Thuyc té thi nguoi dong tinh nam 1 nam gidi, ngudi dong tinh nit 14 nit gidi, ddng nghia
v6i ho cling ¢6 quyén két hon theo quy dinh hién hanh cua Hién phap. Quy dinh vé “quyén két
hén ctia nam, nii” khong anh huong hay ngin can quyén két hon ciia nguoi dong tinh.

A9

- Nguyén tic “mot vo mét chong” ma Hién phap 2013 nhéc toi voi ndi ham “don hén”,
c6 nghia “khéng ai dwoc két hén véi nguoi khdc khi dang & trong tinh trang hén nhan véi mét
nguwoi”, ndm na 1a mot nguoi khong duoc phép co “hai vo” hodc “hai chong”. Nguyén tic nay
cling khong c6 nghia rang hon nhan phai 1a gita mot nam va mot nit.

C6 thé thay, du hién nay phap luat chua thira nhan két hon dong gidi nhung day 1a mot
huéng d6i méi quan trong, su thay doi néu trén van dugc coi 14 tin hiéu vui ddi véi nhimng cip
d6i c6 cung gidi tinh, 13 két qua caa mot qua trinh van dong va thao luin trong sudt mot thoi
gian dai.

2.2. Mt sé dinh hwéng lip phdp nham hodn thién phdp ludt Viét Nam

Trén co s& nghién ciru qua trinh tién t6i hop phap hoa hon nhan dong tinh & Pai Loan
va cin cir vao tinh hinh thuc tién & Viét Nam hién nay, nhém tac gia nhan théy réng ton tai
nhimg khéac biét co ban khién bdi canh phap 1y cho viéc cong nhan HNPT & Viét Nam c6
nhirng dic trung nhét dinh va do d6 khong thé tham khao ap dung mot cach hoan toan 16 trinh
ma Pai Loan da va dang thuc hién, cu thé:

- Mot la, Viét Nam ap dung mo hinh bao hién tap trung, theo do Quéc ho1 vua la co
quan 1ap hién, vira 13 co quan bao hién va khong ap dung mé hinh nha nuéc phan quyén nhu
Pai Loan®®. Chinh vi vay, khong thé c6 su tac dong dii 16n va ddi trong tir mot thiét ché doc lap
v6i Qudc hoi dé co thé yéu cau stra doi ludt nhu Tu phap Vién (Toa Bao hién) Pai Loan d3 lam.

- Hai la, Luat Hon nhan va gia dinh Viét Nam hién hanh ton tai rat rd diéu khoan “khong
thira nhan quan hé hon nhan gifta nhitng ngudi c6 cung gidi tinh”, trong khi ché dinh “Hén

27“Bé xir phat viéc két hon cung gioi - budc tién nhé cia mét hanh trinh dai”, Vién Nghién ctru X3 hoi,
Kinh té va Méi truong ISEE, 13/11/2014, http://isee.org.vn/bo-xu-phat-viec-ket-hon-cung-gioi-buoc-tien-
nho-cua-mot-hanh-trinh-dai/. Truy cép ngay 20/09/2020.

28 Thai Vinh Thing, Cdc mé hinh co quan bdo hién trén thé giGi va lya chon mé hinh phir hop véi Viét
Nam, Tap chi Nghién cuu lap phap dién ti, http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid
=207455. Truy cép ngay 25/10/2020.
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nhan” trong BLDS Pai Loan khong hé c6 diéu khoan nay. Diéu nay c6 nghia 13, mot khi cong
nhan HNDT, thi can phai stra d6i ludt HNGD cung cac van ban hudng dan c6 lién quan.

- Ba la, & Viét Nam, co quan quan 1y hanh chinh ¢ dia phuong khong c6 tham quyén
“cong nhan” sy két doi cua cac cip dong tinh, du 13 véi muc dich quan 1y. Tt ca nhiing su
ding ky phai theo quy dinh ctia Luat Ho tich 2014 va vin ban huéng dan thi hanh, trén tinh
than tuan thu luat HNGD 2014,

Vi thé, nhom téc gia dé xuét cac nhom giai phap ung véi hai giai doan chién luge ngin
va dai han trong qua trinh tién t6i hop phap hoa hon nhan dong tinh phi hop voi bbi canh &
Viét Nam, cu thé:

Thir nhat, nhém gidi phdp ngan han: Tham khao kinh nghiém cua Dai Loan vé viéc ban
hanh mot dao luat riéng cong nhan quan hé “két d6i twong tu hon nhan”. Viéc cong nhan nay
c6 thé trao cho cac cip dong tinh su bao hd vé mit phap 1y d6i voi cac quan hé nhan than va
quan hé tai san phat sinh trong qué trinh “chung séng nhu vo chong”.

Trude tinh hinh thyc tién & Viét Nam hién nay van chua thé dua dén quyét dinh cong
nhan hoan toan hon nhan déng tinh, boi cac quan niém trai chiéu cling nhu dinh kién vé vai
trd xa hoi ma mot gia dinh dong tinh c6 thé dem lai. Ba quan diém phan d6i phd bién nhat
hién nay cho réng: Mot la, s€ khé ngan chan duoc hién tuong nhitng ngudi binh thuong veé
gidi tinh 1gi dung dé c6 quan hé dong tinh vi muc dich xau do y hoc khong dé dang phan biét
dugc cac truong hop nay. Hai la, néu thira nhan hai ngudi cing gidi tinh 1a vo, chong thi ho
¢6 quyén duoc nhan nudi con nudi va dira tré s& 10n 1én trong mot gia dinh nhu vay kho tranh
khoi bi dinh hudng sai 1éch vé gidi tinh, vé chirc ning cua ting loai gidi tinh. Ba ld, viée thira
nhan hon nhan dong tinh s& di nguoc lai truyén théng gia dinh Viét Nam, do d6 sé& rat kho
duoc xa hoi chép nhan®’.

Vi nhitng 1€ trén, & giai doan hién tai, song song v&i qué trinh van dong xa hoi va van
dong 1ap phap hudng dén cong nhan hoan toan hon nhan dong tinh, thi viée can thiét cho ra
doi mot dao luat vé cong nhan “sy két doi dan su twong tu hon nhan” 1a v6 cung quan trong
va can thiét, boi day s& 1a mot ban dap, mot bude dém quan trong cho qua trinh van dong
sau ndy. Trén co so tham chiéu kinh nghiém cta Dai Loan c6 thé thay nhiing nguoi dong
tinh c6 thé tién hanh dang ky “két d6i dan su” tai dia phuong, dugc cong nhan vé tinh trang
séng chung nhu vo chéng ctia hai bén, tao diéu kién thuan loi vé phuc 1¢1 xa hoi, hodc hd
trg nhau vé cham séc y té hay néu xay ra tinh trang khan cdp. Néu qua trinh sdng chung c6
phat sinh tranh chip vé tai san thi Toa 4n sé& giai quyét theo hudng ap dung cic quy dinh vé
viéc nam nit chung sdng nhu vo chong va din chiéu vé ché dinh Hén nhan dé giai quyét nhu
cac cap d6i nam-nit két hon khac. Tuy van c6 mot s6 han ché nhat dinh vé mit quyén loi

29 Banh Qudc Tuén (2014), Piéu kién két hén theo Ludt Hon nhdn va gia dinh nam 2000, Trudng Pai hoc
Kinh té Luat, Pai hoc Quéc gia Thanh phé Hd Chi Minh.
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nhung ddy s& la giai phap hiéu qua trong giai doan chd doi sy thay d6i, bo sung cta Luat
Hén nhan va gia dinh, ddng thoi van dam bao c6 muc do quyén loi duoc két hon cua cong
ddng ddng tinh.

Bén canh d6, trude tinh hinh chua thé dugce két hon hop phép tai Viét Nam, nhiéu cap
doi dff)ng tinh hodc c& nhan Vi¢t Nam s€ tim cach ra nudc ngoai dé két hon nham tim kiém su
bao hd phép 1y cho cudc hon nhan cua hg & nude so tai. Vi thé, can quan tam dén viéc cho
phép, tao diéu kién cho nguoi Viét Nam két hon déng tinh tai nudc ngoai. Hién nay, mot )
qudc gia yéu cau cung cip gidy xac nhan tinh trang hon nhan nhu mot diéu kién can cho thu
tuc dang ky két hon.

Thir hai, nhém gidi phap dai han: Tién t6i sira d6i, b6 sung nham hoan thién phap Luat
Hon nhan va gia dinh.

C6 thé nhan thiy van dé xay dung mot xa hoi cong bang va tién b, trong d6 cac quyén
con ngudi duge bao dam va thuc thi thong qua co ché phap luat hiéu qua 1a muyc tiéu chung
ctia toan thé nhan loai. Nguoi dong tinh voi nhitng dic diém riéng vé sy hap din tinh duc,
quan hé tinh cam, 13 d6i twong thudng xuyén chiu nhimg tac dong tiéu cuc tir nhirng phan biét
ddi xtr, dinh kién va ky thi dua trén xu hudng tinh duc dac biét ciia minh, trong khi d6 phéap
luat Viét Nam chua c6 quy dinh cu thé nao dé bao vé quyén loi cua ho. Do do, phap luat Viét
Nam trong thoi gian t&i can phai c6 nhiing thay doi can thiét, dic biét trong Luat Hon nhéan va
gia dinh, dé bao vé quyén loi ciia nhém ngudi nay, nham dam bao quyén muu cau hanh phic
cua cé nhan.

Trong tdm nhin dai han, yéu cau vé viéc thay ddi, b6 sung ndi dung Luat Hon nhan va
gia dinh vé quyén két hon ciia ngudi dong tinh 13 vo cliing can thiét. Boi 18, rd rang hinh thirc
“két d61 dan sy” van khong thé thay thé “quan hé hon nhan” hop phap. Cac cip doi dong tinh
néu khong duoc cong nhin s& khong c¢6 quyén nhan con nudi - mot diéu ho vo cung mong
moi vi hi¢n nay, phap luat Viét Nam chi cho phép mét dira tré 1am con nudi ctia mét cap vo
chdng, hoic mot ngudi doc than ma thoi*’. Bén canh dé, van dé xac dinh cha me con qua qua
cac phuong phap hd trg sinh san ddi véi cac cdp dong tinh van nam trong khoang trong cua
phap luat. Vi thé, trong twong lai khong xa, nhém tac gia dé xuat stra d6i Luat Hon nhan va
gia dinh theo hudng sau:

Mot la, mo rong khai ni¢m “két hon” theo hudng cong nhan hon nhan déng tinh, loai bo
quy dinh tai khoan 2 Piéu 8 Luat Hon nhan va gia dinh nam 2014 vé: “2. Nha nudc khéng thira
nhdn hon nhan giita nhitng nguoi cung gioi tinh”.

Hai la, bd sung va hoan thién cic quy dinh vé “nhan con nudi”, “mang thai h9” hoac
“thu tinh trong dng nghiém” va dic biét 1a “xac dinh cha me con” néu cic cip d6i dong tinh

30 Khoan 3 Piéu 8 Luat Nudi con nudi 2010.
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mong mudn dugc co con hodc nhin con nudi, véi dicu kién ho phai ddm bao dugc cac yéu
cau vé tai chinh, kinh té va quan trong nhét 13 diéu kién vé dao duc.

Ba la, song song v&i viée stra ddi luat HNGD, cling can diéu chinh céc quy dinh cua
luat Ho tich 2014 va cac van ban hudng din thi hanh lién quan dén viéc ghi cha vao sd ho tich
viéc két hon, ly hon. Dac biét 1a ddi véi cac trudng hop két hon hodc ly hon ddng tinh ¢ nude
ngoai dé déng bod hoa hé thdng phap luat trong nude khi HNDT da dugc thira nhan.

3. Két luan

C6 thé nhan thay rang, dlIO’l goc do quyen con ngudi, ngudi dong tlnh cling nhu moi ca
nhan khac c6 quyén séng, quyén giai tri, quyen cham séc stc khoe, quyén dugc yéu thuong
va muu cau hanh phic. Dimg ¢ géc d6 quyén cong dan, ho duoc lao dong, hoc tap, kham
bénh, chita bénh, khai sinh, khai tir, két héon,... c6 quyén va thyc hién cac nghia vu véi Nha
nude va xa hoi. Vi vay, can cho phép két hon dong tinh vi n6 1a quyén duoc sdng thuc véi gi
minh ¢6. Qua viéc nghién ctru tién trinh hop phap hoa hon nhan dong tinh ¢ Dai Loan, kinh
nghiém thuc t& cho thay ddy 1a mot ching duong lau dai, can su phdi hop va tac dong tir
nhiéu phia, tir nhidu co quan chirc ning, dé c6 thé tir tir thay doi cach nhin nhéan va dinh kién
cia xa hoi vé quyén dugc két hon cta nguoi dong tinh. Thong qua bai viét, nhom tac gia
mong mudn mang dén mot 161 tiép can so sanh, giup cac nha van dong ciing nhu cic nha lap
phap c6 nhitng dinh huéng xay dung hanh lang phap 1y cho hon nhan dong tinh tai Viét Nam
trong tuong lai, xac dinh day 1a con dudng lau dai véi nhiéu giai doan va nhiém vu riéng
tuong g voi timg thoi ky cu thé. Chi ¢ nhu vay mdi ¢6 thé timg bude dua quyén duoc két
hon ctia nguoi déng tinh tr¢ thanh hién thuc, dugc xa hoi va phap luat cong nhan.

DANH MUC TAI LIEU THAM KHAO

1. Nguyén Thi Minh Tam (2013), Quyén ciia nguoi dong tinh: Iy ludn va thyc tién,
Luén van thac sT Luat hoc, Khoa Luat - Pai hoc Quoc gia Ha Noi.

2. Banh Qudc Tuan (2014), Piéu kién két hén theo Ludt Hon nhan va gia dinh nam 2000,
Truong Pai hoc Kinh té Luat, Pai hoc Quoc gia Thanh phd H6 Chi Minh.

3. Act for Implementation of J.Y. Interpretation No. 748 (Pao luét vé thyc thi Dién giai
sO 748 cua Tu phap Vién Dai Loan), https://law.moj.gov.tw/ENG/ LawClass/LawAll.aspx?
pcode=B0000008

4. Constitution of the Republic of China (Hién phap Trung Hoa Dan qudc - Pai Loan),
https://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=A0000001

5. J. Y. Interpretation No 748 (Dién giai s6 748 cua Tu phap Vién Pai Loan),
https://cons.judicial.gov.tw/jcc/en-us/jep03/show?expno=748

6. Civil Code of the Republic of China (BO Iludt Dan sy BDai Loan)
https://law.moj.gov.tw/ENG/LawClass/LawAll.aspx?pcode=B0000001

11



