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GIAM SAT QUYEN LUC NHA NUOC DUOI TRIEU PAI HAU LE
VA NHUNG BAI HQC CHO VIEC XAY DUNG HE THONG
GIAM SAT QUYEN LUC HIEN NAY

Tom tit:

Bai viét tap trung phan tich nhiing quan
niém, tu tudng trong viéc xay dung hé thong
kiém soat quyén lyc nha nuée ¢ thoi Hau Lé
va xac dinh co ché kiém soat quyén luc dudi
thoi Hau Lé. Chinh sach kiém soat quyén luc
duéi thoi Hau Lé duoc tién hanh trén co so
nhiing gia tri vé quyén lyc cia Nho gido, cic
quy dinh vé t6 chitc bd may nha nudc va hé
thong xir phat, khen thuéng 6 rang. Trén co
s& do, bai viét s& dua ra mot sé bai hoc va
gidi phap nhim hudng toi hoan thién hé
thdng phép luat hién nay.
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Abstract:

The paper focuses on analysing the
theories, reliefs in term of construction of the
state power control and indentifies the legal
mechanism of supervising the state power in
the Hau Le Dynasty. The supervisory power
policies of Hau Le Dynasty were consituted
on the basic of the Confunism theories of
power; the construction the the state, a clear
system of sactions and rewards. Based on
that, the author draws several lessons and
provides solutions to complete our legal
system at the present.
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Dudi triéu dai Hau Lé, co cau to chirc b may dat dugc nhirng sy phat trién manh mé,

dic biét 1a dudi thoi ky Vua Lé Thanh Tong (1460-1497). Quyén luc nha nude thoi Hau Lé
d3 phat trién t6i trinh d6 quan liéu, sy can thiép cua chinh quyén dia trung wong dén timg dia
phuong c¢6 xu hudng mé rong hon. Tuy nhién, xu thé phét trién ciia quyén luc khong dong
nghia véi su chuyén quyén va tily tién ctia nha Vua va cac co quan nha nude, mit khac quyén
luc nha nude duge kiém soat mot cac nghiém ngat dudi cac nguyén tdc chinh tri, tu tudng va
céc co ché giam sat dudi quyén nha Vua. Nhiing céi cach vé t6 chirc bd may nha nudc, nhét 1a
trong linh vuc kiém soat quyén luc nha nuée thoi ky ndy mang nhiing gia tri quan trong cho
van dé xay dung bo may nha nudc ta hién nay.

* Gidng vién Khoa Luét Hanh chinh, Trudng Dai hoc Luét, Pai hoc Hué; Email: phuln@hul.edu.vn
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Trong bdi canh hoi nhép quéc té manh m& hién nay, hoc hdi cac kinh nghiém cuta cac
qudc gia di trude 13 can thiét. Tuy nhién, dé hiéu mot cach diy du cac gia tri ciia kiém soat
quyén lyc nha nudc, can nhimg su quan tam nhat dinh ddi véi gia tri vé kiém soat quyén lyc
trong chinh qua trinh lich str dat nudc. Nghién ciru vé van dé nay can dugc dit trong méi quan
hé véi cac gia tri van héa, chinh tri, tu twdng clia timg giai doan, tinh hinh cu thé cta quéc gia
nham “gdy thanh dwoc cdi van minh vdt chat nhw T ay hoc, nhung van ¢é cdi ddc tinh dao tao
ra dwoc cdi nhdn cach™ . Do @6, tiép thu nhiing gié tri vé kiém soat quyén luc nha nuéc dudi
triéu dai Hau Lé s& mang lai nhiéu y nghia va gid tri to 16n d6i voi qua trinh xay dung céc co

ché kiém soat quyén lyc nha nudc sau nay.

1. Tw twéng, quan niém c6 anh huéng to 16m doi véi quyén lwe va kiém soat quyén lwe nha
nuwéc duwédi thoi ky Hau Lé

Céc tu lidu lich sir cho thdy rang, Nho gido c¢6 mot anh huéng 16n dén qua trinh hinh
thanh va t6 chic ctia b may nha nudc dudi triéu dai Hau Lé, trong d6 c6 van dé kiém soat
quyén lyc nha nudc. Van dé nay bat ngudn tir thoi ky Bac thuge va dién ra trong sudt thoi
gian nha Minh d6 ho nudc ta (1414-1427). Sau khi chiém Viét Nam, nha Minh cuép di cua
Viét Nam mot phan 16n gia tai tri thirc thay vao dé 1am tran ngap dat nudc nay voi sach vo
Trung Qudc. Nha Lé, di mudn hay khong mudn, da phai tiép nhan nho gido chinh thirc ciia
Trung Qudc, thir nho gido ciia Chu Hy”. Tir thoi Vua Lé Thanh Téng tré di, cac vua thoi Hau Lé
déu ton sting tu tuong Nho gido va lya chon Nho gido 1am hé tu twéng chinh trong viée kiém
soat quyén lyc nha nudc. Tu tuong vé kiém soat quyén luc trong bo may nha nude duge thé
hién thong quan cac phuwong dién chinh bao gom: Ngudn gdc ctia quyén lyc, han ché quyén
lyc cua nha vua va quan lai.

Vé nguodn gdc quyén lyc, Nho gido cho rang ¢ trong vii tru giit ngéi cao hon ca la
Thuong aé va T hirong dé la éng vua muu cau hanh phuc cho nguoi dan®. Didu nay c6 nghia
1a quyén lyc bat ngudn khong phai tir mot vi vua ndo ma dén tir Thugng dé. Nhu vy, nha vua
khéng phai 1 ngudn gdc cua quyén luc, quyén lyc cta nha vua khong phai ty c6 ma duoc troi
trao cho va Vua duoc coi la dai biéu ciia Thwong dé & trén dat, lam trung gian giita Thirong
dé va nhdan dan’. Vua c6 ba cach nhan quyén bao gdm: Nhan quyén do vua trudc nhuong lai,
nhdn quyén cua cha truyén lai, nhan quyén do cich mang®. Du 13 nhin quyén théng qua
phuong phap nao di ching nira, Vua trong thoi ky phong kién luén c6 nhing han ché vé

quyen lyc ton tai trong nghia vu va trach nhi¢ém doi véi voi nguoi dan. Vua tuy mang nhiing

! Trn Trong Kim (2008), Nho gido, Nxb Vin hoa - Thong tin, Ha Noi, tr.693.

* Lé Thanh Khoi (1858), Lich sir Viét Nam tir nguon goc dén giita thé ky XX, Nxb Thé giéi, Ha Noi, tr.256.
3 Nguyén Hién Lé (1958), Nho gido - Mt triét Iy chinh tri, Sai Gon, tr.11.

*3-6 Nguyén Hién Lé (1958), sdd, tr.13.
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quyén lyc vo cung 16n nhung quyén luc d6 khong cé nghia 1a tuyét ddi hay bat diét. Pidu nay
thé hién thong qua cau n6i Manh T “Ddn vi quy, xd tac thir chi, qudn vi khinh” (¥ mudn néi
dan 1a quy hon hét, sau m&i t6i giang son xa tic sau cung méi téi Vua). Nha vua phai mang
céc bon phan voi ngudi dan, coi y dan nhu v troi, do d6 trong qua tinh cai tri Vua can tuan
theo nhitng chuin muc nhat dinh. Nhitng chuan muc ay khong phai do Troi dé ra ma do cac
bac hién nhan doi trude quy dinh cho doi sau, trong do cén nhic dén T& Puc duge Nho giao
dé cap to1 bao gém: Nhan dao, Kinh cn, Khiém tén va Tin. Trong Tt Dtrc d6, Nhan dao la
quan trong nht, nghia 1a Vua phai 12 ngudi nhan dic nhat, hét long vi dan ching, vi 1§ d6 ma
»7 Khi d3 c6 dugc thién ha rdi thi
Vua phai 14y sy kinh can “dé giir cho moi hanh déng khoi khinh sudt va dé lam gwong cho ké

dwo’i”g, khi nha vua “da khong lam tron nhiém vu, lai tan bao, thi khong phai la Vua nita, ma

999

“dwroc thién ha nho dirc nhdn, mat thién ha cing vi bt nhan

la mét téi nhan™. Mot khi Vua trd thanh t6i dan thi ngudi dan hoan toan c¢é thé phé bo ong

vua do.

Dbi voi quan lai, tuy nho gido quan niém bé t6i phai gitt dao trung v6i vua, nhung dong
thoi ciing khong ddng tinh ddi v6i cac quan vién “ngu trung” ma ngugce lai, quan niém “frung
than la nguoi biét chon “vua sing” dé tho, biét lam cho vua cé tai dirc...”'® . Dbi véi bbn
phan ctia than tir, ho c¢6 nghia vu “khuyén ran Vua dé dan ddt Vua lam diéu thién, khuyén ran
khéng dwoc thi ngan can Vua lam diéu dc, néu ngan can ciing khéng dwoc thi phdi théi ngay,
khéng givip Vua nita”"'. Céc quan lai trong thoi ky nay mét khi dugc tuyén chon nghiém tuc,
quan lai triéu dinh 14 nhiing ngudi ¢6 phdm hanh, tai ning, khong chiu khuit minh dé lam
diéu bat chinh, phi nghTalz. Tu tuong néu trén ludn duge thé hién trong hoat dong cua cac
quan lai thoi ky Hau Lé, nhét 1a di véi cac “ngdn quan” ¢ chirc ning can gian Vua, dan hic
cac quan lai sai pham. Day c6 thé coi la nén tang tu tudng cia co ché “can gian” nha vua va

kiém soat hanh vi ctia cic quan vién trong triéu dinh.
2. Giam sat quyén luc thong qua phap luit va cic co quan Kiém tra, giam sat thudc bd
may nha nudc

Thoi Hau Lé déanh dau budc phat trién manh mé ctia bd may nha nuéc va qua trinh phap

dién hoa trong lich sir cac triéu dai phong kién Viét Nam. Duéi triéu vua Lé Thanh Téng di 1énh

" Nguyén Hién Lé (1958), sdd, tr.32.

¥ Nguyén Hién Lé (1958), sdd, tr.33.

’ Nguyén Hién Lé (1958), sdd, tr.29.

' Mai Vin Thing, Nguyén Minh Tuén (2014), Nha nudc va phdp ludt triéu Hau Lé véi viéc bao vé quyén con
nguoi, Nxb Pai hoc Quoc gia Ha Noi, tr.36.

" Nguyén Hién L& (1958), sdd, tr.38.

12, Nguyén Minh Tuén (2008), Mét géc nhin vé Vua Viét nam thoi ky phong kién, Tap chi Dan chii va Phap luét,
s6 1/2008, tr.49-53.
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cho cac van than ndi tiéng nhu Than Nhan Trung, Quach Dinh Bao, P6 Nhuin, Pao Cur, Pam
Vin L& bién tap by Thién Nam Ha Tap gbp nhdt nhiing ché do, luat 18, van hanh, sach céo gém
100 quyén hoi dién'>. Dbi véi van dé thue hién kiém soat quyén luc ddi vai quan lai, nha Hau L&
chii trrong thuc hién kiém soat quyén luc nha nude théng qua cac bién phap cin ban bao gdm dit
ra quy dinh phép lut vé phan chia quyén lyc nha nudc cho cic co quan, ca nhan khac nhau; thiét
1ap cac don vi, co quan cd chiic nang gidm sat hoat dong cua cac co quan chuyén moén va quy

dinh ché d6 khen thudng 6 rang.

2.1. Gidm sdt quyén luc thong qua vigc phin chia quyén lwc va chivc néing giia cdc co
quan, ca nhdn ¢ Trung wong va dia phwong

Viéc phén tan quyén lyc dugc tién hanh thong qua cac cai cach, tap trung héa quyén luc
nha nuée ¢ dia phuong va trung wong. Nam 1471, vua Lé Thanh Tong cho hi¢u dinh Lé triéu
quan ché, xac dinh viéc sip xép quan chirc 14 “dé cho I6n nhé ciing rang budc nhau, khinh trong
cimg kiém ché nhau. Uy quyén khong gia ma 1€ meée lai khé lay™*. Sau cude cai t6 hanh chinh
ctia vua Lé Thanh Téng, tong sb vién chirc 1én dén con sb 5.370 nguoi, tirc 0,1% dan s, trong sd
nay, 2.755 lam viéc tai triéu dinh (399 dan sy, 1.910 quan su va 466 tuy tung) va 261 lam viéc &
cac dia phuong (926 dan sy, 857 quéan sy, 41 tily ting va 791 phu trach cac chirc vu thir yéu)".
Théng qua cudc cai cach nay, bd may nha nudc trung wong da dugc “xép ddt phdn minh, phdn
cong ré rang, khong dam dap 1én nhau. Ngodi viéc lgp ra cic co quan kiém tra, chdp hanh, diéu
hanh la sau bg, sau ty, Lé Thanh Tong con lap ra mot mang luoi cac co quan kiém tra, giam sdt
viéc thuee hién nhiém vu, quyén han cia cdc t6 chire, cé nhan nam quyén luc la sau khoa, Ngu su
dai, cdc quan ngi st & cdc dao... coi trong sw phdn chia va kiém sodt lan nhau giita hé thong

hanh chinh, quan sw, tw phdp va gidm st

. Bén canh d0, chirc nang, nhiém vu céc co quan ciing
duoc sdp dat, phan cong mot cach twong dbi hoan chinh.

Dbi v6i cac chire quan duing dau tridu, khac v6i thoi Ly, thoi Hau Lé khong tién hanh
dit ra cac chirc quan Té tudng, thay vao d6 quyén hanh ciia dai than ding dau dugc phan chia
cho cac chiic quan khéc nhau. Cac cai cach, sira d6i lién quan dén cac chirc quan dimg dau
quan lai triéu dinh duoc vua Lé Thanh Toéng cho r’fmg n him muc tiéu “hiéu hét moi dao bién
thong”"". Theo Lé triéu quan ché: Cac churc trong cua dai thdn gdm: Thai sw, Thai uy, Thai
pho va Thai bao (déu ham chanh nhit phidm), Thiéu su, Thiéu ty, Thiéu phé, Thiéu bao (déu

1 Nguyén Si Giac, Vit Van Mau (1961), Lé triéu chiéu linh thién chinh, nha in Binh Minh, Sai Gon, tr.1

Mg Thanh Téng (1471), “Thé 1¢ viéc hiéu dinh L& tridu quan ché&”, Mgt s6 van ban dién ché va phdp ludt Viét
Nam tw thé ky XV deén the ky XVIII, Tap 2, Nxb Khoa hoc xa hoi, Ha Noi, tr.383.

!5 Chu Thién (1943), Lé Thanh Téng, Nxb Han Thuyén, Ha N§i, tr.51.

' Nguyén Hoai Vin, Piang Duy Thin ’(2012), Chinh sdach dao tao s dung quan lai thoi Lé Thanh Tong va cong
tdc can bé hién nay, Nxb Chinh tri quoc gia, Ha Noi, tr.41.

71L& Thanh Téng (1471), sdd, tr.382.
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ham chanh nhi pham)'®. Tuy nhién, nhimg chtrc vy trén ciing chi mang tinh chét phong ting
cho céc dai than c6 cong lao chir khéng nim quyén hanh thyc sy nhu nhimg doi truge. Chirc
ning cua cc co quan & Trung wong ciing duoc phan chia, phan cong mot cach trong ddi hoan
thién cho Luc bo va Luc tu. Luc bd 1a hé thé)ng cac co quan dugc thanh lap tr thoi Ly
(1009-1225) va tiép tuc duoc duy tri va hoan thién dudi thoi Tran. Qua cac doi vua Lé Thai
T6, Lé Thai Tong, Lé Nhan Tong, Luc bd duoc phat trién va dén thoi Lé Nghi Dan di tién
hanh cong viéc “chia dat cdac quan o Luc by vao nam 1460". Thoi ky Hau Lé, bo may nha nudc
duoc chia thanh 6 bg, bao gém Lai, H9, Lé, Binh, Hinh Cong. Pting dau mdi Bo 1a 1 vi Thuong
thu va 2 vi Ta Hiru Thi Lang. Bén canh Luc bg, nha Hau Lé tién hanh dat Luc Ty (nam 1466),
vao thoi gian dau cac chirc quan dimg dau mdi ty chua dwoc dit chuyén trach ma dé vién quan
dimg dau cac bo dam nhiém. Giita cic co quan nay ludn c6 su phdi hop, chi phéi dong thoi kiém
soat 1an nhau, chang han nhu “goi linh ldy quan la viéc ciia Poc phii, ma thé thong nhdt phdi do
B¢ Binh; chi ra thu vao la viéc cua Bo Ho, ma giup do 1t 6 Khoa H.”*°. Nhu vay, khong mat
co quan nio c6 thé ndm hoan toan cac quyén lyc tai Trung wong dugc, cac cong viée déu duoc
thuc hién dudi sy diéu hanh cta nha Vua, dam bao quyén luc khong thé tap trung qué nhiéu vao
mdt ch thé hodc kha niang mot chu thé nim qua nhiéu quyén lyc dan dén lam quyén, tiém quyén.

Xu hudng giam sat quyén luc va phan chia quyén lyc ctia nha nude duoc tiép tuc tai cac
cép chinh quyén dia phuong. Hé thng chinh quyén quan chu ngay tir thoi ddu cua Lé Thai T
da chi phéi kha chat ch& t6i tan xa>'. Thoi Vua Lé Thanh Téng da tién hanh chuyén 5 dao tir
thdi Lé Thai To thanh 12 dao thua tuyén véi muc dich nhim tao su théng nhét trong vigc
quéan 1y hanh chinh va phéan chia quyén luc dé khong mot dia phuong nao c6 di quyén luc dé
tién hanh cat c. B may quan 1y nha nudc tai dia phuong bao gdm D6 Ty - Thira Ty - Hién
Ty chuéng quan, phan lap giita cic quyén Binh - Chinh - Hinh. Myc dich ctia sy phan chia
“nham thu b6t quyén hanh cia cdc quan lai cia cdc dia phwong, tdp trung quyén vé trung
wong va han ché khuynh hirdng phdn tan trong xd héi”*2. Méi quan hé giita Trung uwong va
dia phuong dudi thoi Hau Lé cling dugc nha nudc diéu chinh mét cach chat ché. Dbi véi don
vi cAp xa, vua Lé Thai T di tién hanh chia tach cic x3 thanh Pai xa, Trung xa va Tiéu xa
trén co s& sd luong ho ciia mdi xa, dong thoi cat dat, quy dinh sb lugng ngach xa trudng va
tiéu chuan d6i voi xa truong. Nguyén nhéan viée kiém soat quyén luc dia phuong khong chi
dimg lai & viéc chdng cat ctr ma con nham ddm bao viéc théng nhat thi hanh cac quyét sach

' Vién Sir hoc (1997), Lé Triéu quan ché (Pham Vin Liéu dich va chu giai), Vién St hoc va Nxb. Vin hoa
Thong tin, Ha N, tr.30.

Y Pai Viét sir ky toan thu, Ban ky thyc lyc, Q.12, to 2a (1998), Nxb Khoa hoc X& hdi Ha Noi, Ha Noi, tr.204, 205.
20L& Thanh Téng (1471), sdd, tr.383.

! Nguyén Minh Tudng (2019), Té chirc bd may nha nuoc quan chii Viét Nam (tir nim 939 dén nam 1884), Ha
Noi, tr.359.

2 Nguyén Minh Tudng, sdd, tr.361.
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cua quéc gia. O nudc ta, co ciu lang va nudc ton tai kha chit ché, mot mat cai thién sitc doan
két cia nhan dan nhung mat khac lai khién cho céc chinh sach ciia qudc gia khong thdng nhét,
quan lai cép xa c6 diéu kién dé lam viéc tiy tién. Quan lai & cip x4 - cap thip nhét trong hé
théng hanh chinh, ciing quy dinh chat ché danh ngach, diéu kién dé lam x3 truong, viéc bau xa
truong béo 1én trén, néu bau sai s& bi bai bé. Do d6, nhitng co ché kiém soat quyén lyc ciia nha
Hau Lé d3 gop phan quan trong trong viéc tao nén tinh thong nhat, chit ché cua cac chinh
sach do chinh quyén trung wong ban hanh.

2.2. Giam sdt quyén lyc cdc co quan kiém tra, gidm sdt ctia cdc co quan thudc bp mdy nha nuoc

Duéi thoi Hau Lé, van dé kiém soat quyén lyc nha nude duoc thuc hién théng qua hoat
dong cua hai hé théng co quan chinh bao gdm: Luc Khoa va Ngu sir dai. Vé ngudn gbc, hé théng
c4c co quan giam sat clia cac triéu dai phong kién nudc ta di ton tai tir thoi nha Ly va duoc phat
trién qua timg thoi ky, dén thoi Vua Lé Thanh Tong co quan nay dugc nha Hau Lé hoan thién vé
co ban véi hai co quan chinh 14 Luc Khoa va Ngu st dai. M6 hinh cta hai hé théng co quan nay
duoc nha Hau Lé phong theo mé hinh cia triéu dinh Trung Qudc.

Ngu str dai 1a co quan duoc thanh 1ap dudi tridu Tran véi nhiém vu chinh 1a khuyén céo,
chi rd nhitng 15i lam caa Vua, can gian Vua; dan hac hodc budc tdi cac quan23, déng thoi
“kiém ca chirc ndng kiém sodt viéc xét xir dn kién™**. Co quan Ngu sir dai duoc té chirc dong
thdi & trung wong va dia phuong. O trung wong, quan vién dting dau Ngu sir dai 13 D6 ngy st
mang ham Chanh tam pham, cac quan gitip viéc bao gdm phé D6 Ngu Str va Thiém D6 Ngu
Str va quan Pé Hinh Giam Sat Ngyu St chuyén coi viéc hinh an do Ngu st dai phan doan,
budc t6i. Ngu sir dai bao gdm 4 co quan gitp viée chinh: Kinh lich ty coi viéc ding luc cac n;
Tu vu sanh ¢ nhiém vu trong coi tong quét cac viée 1t vit hang ngay cia Ngu sir dai; Chiéu ma
so ¢ nhiém vu ghi chép s6 sach van thu, An nguc ty chuyén tréng coi hinh nguc. Tai 13 dao thira
tuyén ciing dit cac co quan Ngu st dai tai dia phuong nhdm gidm sat quan lai tai cac dao, dimg
dau 1a Giam sat ngy str.

Luc Khoa 13 co quan giam sat méi xuat hién du6i thoi Hau Lé. Sau khi tién hanh dat lai
luc bd, ndm 1425, vua Lé Nghi Dan d3 tién hanh thiét dat cac co quan luc Khoa v6i muc dich
giam sat bao gdm: Trung thu khoa giam sat Bo Lai, Hai khoa giam sat Bo Ho, Pong khoa
giam sat Bo L&, Tay khoa giam sat B6 Binh, Nam khoa giam sat B6 Hinh va Bic khoa giam
sat B Cong. Cung vé1 viéc dat sau vién, thang 8 ndm Quang Thuan thir 6 (1465) Lé Thanh
Téng cho ddi dat Luc khoa theo tén cua Luc b6>. Luc khoa tién hanh cac hoat dong nham

3 Nguy?:n Cong Ly (291 1)‘, Gido duc khoa cir va quan ché Viét Nam thoi phong kién, thoi Phap thudc, Nxb Dai
hoc Quoc gia thanh pho H6 Chi Minh, tr.274.

* Pinh Gia Trinh’(1968), Sg’ tha?o ligh sd”nhd nmiede va phdap quyén Viét Nam, tap 1 - thoi dai trude phong kién va
thoi dai phong kién (tir nguon goc dén thé ky thir XIX), Nxb Khoa hoc xa hoi, Ha Noi tr.143.

» Pai Viét st ky toan thu, sdd, tr.406.
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muc tiéu giam sat viéc thuc hi¢n cong viée cua cac B twong ung, vi du nhu “B¢ Lai thang bo
khéng ximg tai thi Khoa Lai ¢6 quyén bdc bo.Con nhw cac phi, vé, qudn nhu sé sdch, chat
déng rat nhiéu; twong suy quan doi, chon lya phan biét, cac chirc Kinh lich, Thu linh de dwoc
kiém xét tau hdc cd*®. Nhdm dam béo cho su cong minh cta Luc Khoa, céc khoa nay duogc
dat dudi sy diéu hanh cta hoang dé, khong phu thude vao cac quan thude Luc Bo. Pong thoi,
dia vi va danh vong cua cac quan thugc Luc khoa trong triéu cling rat 1on, dam bao du uy tin va

anh huong dé thuce hién cong viée giam sat quyén luc & ca tuyén trung wong va dia phuong.
2.3. Gidm sdt quyén lwc nha nwéc théng qua cdc khen thwong va ché tai

Bén canh céc chuin muc dao dirc cua nguoi lam quan phai tu, dé cao trach nhiém dbi véi
nguoi dan, phap luat thoi ky Hau Lé ciing quy dinh cac van dé lién quan dén viéc thuong cho cac
quan vién c¢6 cong 16n va hinh phat cho nhitng ké khong thuc hién dung nghia vu. Van dé nay
duoc dé cap tai hai van ban bao gém cac chiéu 1énh cua nha vua va Luat Héng buec. Chéng han,
“Ouan lgi ¢ cdc nha mén & trong kinh ngodi trdn, phdi tudn theo chirc vu ma phung hanh cong
viéc. Vién chirc ndo biét gii gin can thin chire vu, thanh liém cong bang, siéng ning, man can cé
cong trong viéc hanh chinh, hodac da du nién han, (duoc thuyén thang di noi khac) ma long dan di
mé; hodc quan dau hat cé gidy tién cir, thi phdi xdc thee, gia thiang cho vién dy mét trdt, ma gii
lai & ché cii, dé t6 cach khuyén khich. Néu vién ndo khéng biét giiv chirc vu, lam nhiéu diéu nhimg
lam, néu 16i nhe thi biém chikc triét vé; 16i ndng thi bdt chiu i sung quadn (bdt gidng xuong lam
linh va day ra bién gidi) suot doi khong phuc chire hé dung nita”’. C6 thé nhan thdy rang, phap
luat thoi ky Hau Lé da cé quan niém rd rang vé viée xay dung cac ché tai va cac hinh thirc
thang, thudéng ddi vai cac quan vién dya trén két qua lam viéc tai vi tri dugc giao.

Bén canh céc chiéu 1énh, luit Hong Pirc cling thé hién vai trd ctia minh trong viéc dinh ra
cac khung hinh phat ctia hanh vi nhim kiém soat quyén luc trong tay ngudi nim cong vu. Céu
triic ctia Ludt chi dinh 13 nhiing khung hanh vi ciia quan vién va kém theo ché tai tuong tmg khi
quan vién vi pham céc khung hanh vi d6, cac hanh vi vAn con trong khuon kho cua khung thi
chua bi xur ly. Vi duy, Diéu 299: “Cac quan vién che gicfu dan dinh khoi nop thué, sai dich mot
ngueoi thi xir 600 triwong, hé nhiéu nguwoi thi thém tdi va van tién thué dich, ngp cong kho”. Cac
hinh phat ddi v6i hanh vi sai trai cta quan vién dugc quy dinh nghiém khic bén canh viéc phai
nop ngan khé mot khoan tién. Diéu 138 ¢6 quy dinh: “Quan ty lam an trdi ludt ma an héi 16 tir 1
quan dén 9 quan thi xir t9i biém hay bdi chirc; tir 10 quan dén 19 quan thi xir t9i do hay heu, tir 20
quan tré Ién thi xit t9i chém. Nhitng bdc cong than quy than ciing nhitng nguoi ¢6 tai dirge dy vao
hang bat nghi ma dan hoi 16 tir 1 quan dén 9 quan thi xi phat tién 50 quan, tir 10 quan dén 19
quan thi phat tién tir 60 quan dén 100 quan; tir 20 quan tré én thi xir t9i do, nhitng tién an héi l9
xir phat gap déi nép vao kho”.

26 Lé Thanh Tong (1471), sdd, tr.383.
T Nguyén Si Gidc, Vii Van Mau (1961), Lé triéu chiéu linh thién chinh, Nha in Binh Minh, Sai Gon, tr.9.
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CAu truc phap luat ngoai quy dinh trach nhiém cong vu déng thoi quy dinh trach nhiém
phép 1y ma ca nhan phai chiu dé dé ra gidi han hanh vi nham kiém soét quyén lyc nam trong tay
nhitng ngudi ndm cong vu. Cac quy dinh lién quan dén xir Iy hanh vi sai pham ciia cic quan vién
cling dugc can nhic vé muc d6 ndng nhe dé dua ra hinh phat, nhu tai Diéu 47 Luat H@)ng buc
phan biét su pham t6i Vi “tha nguoi lam 16 khong ké téi nang, bat 16i nguoi co y khong ké tdi
nhe” va “nhitng nguoi pham tdi, tuy tén goi tdi khéng lam 16 hay cé ¥, phdi xem xét t6i ndng nhe
ma thém bot”.

3. Mét so kinh nghiém vé xiy dung bd may co quan gidm sat quyén lue trong nha nwéc
hién nay

Mic du vé t6 chirc bd may nha nude ciing nhu phap luat thoi Hau Lé da khong con phu
hop véi hoan canh doi sdng hién dai, tuy nhién mét s6 gia tri vé nha nude ciia cac bac tién nhan
thoi ky nay mang nhiing bai hoc kinh nghiém quy gia cho qua trinh hoan thién bd may nha
nudc va kiém soat quyén luc nha nudc hién nay.

Thir nhat, cha trong xay dung dao dic cong vu trén co s cac gia tri vé L& va Puc. Cac
gia trj dao duc cia quan lai duoc xdy dung trén co sé L& va Ptic bao gdm quy tic giao tiép
trong cac mbi quan hé xa hdi, ton trong cac thur bac, trat tw ndi1 chung khi thyc hanh cong vy,
khong loi dung cong vu ma gay kho khin cho ngudi dan, khong vi lgi ich, s cudng quyén ma
né tranh, ting ho hanh vi sai trai cia cap trén. Trong bat ky hoan canh nao, nhiing gia tri vé dao
durc clia can bd, cong chirc trong thi hanh cong vu ctia Lé trj va Puec tri luon can duoc dé cao, co
duogc Lé va Puc nguoi thi hanh cong vu sé thuc hién cac hoat dong cong vu mot cach vo tu,
man can. Tinh thin “liém chinh”, “d4m noi thiang” cia cdc ngdn quan la mot trong nhitng bai
hoc quan trong ddi vé6i cac can bo, cong chue thyc hién cac nhiém vu kiém tra, thanh tra, giam
sat trong thoi dai hién nay. Pao duc cong vu co6 thé dugc xem la coi ré cia qua trinh kiém soat
quyén lyc, boi 18 nd kiém soat nhu cau sir dung quyén lyc tir mdi ca nhan ndm quyén lyc.

Thir hai, chu trong tinh doc 1ap ctia b may gidm sat va tiéu chuan ctia can bg, cong chirc
trong xay dung co ché kiém soat quyén lyc nha nudc tai cip chinh quyén. Trude hét, can luu y
viée lya chon cac ca nhan dam duong chic vu kiém tra, giam sat trong b may nha nudc. Dudi
thoi Hau Lg, céac vién quan dam duong trach nhi¢ém nay luén dugc lya chon k¥ cang va ludén co
vi thé, uy tin cao trong cac quan vién cia triéu dinh. Dbi véi cic co quan gidm sat, vai tro ciia
Ngu st dai va Luc khoa duoc dé cao nham phat huy hiéu qua hoat dong giam sat quyén lyc.
Van dé giam sat quyén luc & cac cip dia phuong cling mang nhiéu bai hoc ¢é tinh tham khao
cho chiing ta hién nay. O cép dao, nha Hau Lé thiét 1ap mo hinh Giam sat ngy st 13 dao thua
tuyén trong ca nudc. Cac Giam sat ngy sir & 13 dao truc tiép béo cao véi nha vua, khéng phu
thudc cac co quan hanh chinh dia phuong. Pong thoi, nham xac dinh rd trach nhiém cia cac

Giam sat ngy str, nim 1486, vua Lé Thanh Téng ra chi du rang: “Ké tir nay, Gidm st ngw sir ¢6
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sai di cong can o noi khi doc nhw cac xir An Bang, Hung hoa, Lang Son, Thai Nguyén va
Qudng Nam thi sai Gidm sdt ngw st cai dgo. Néu Gidm sdt ngu sit cai dao sai di da hét roi thi
cho sai Ngu sir thong cai. Néu Nguw sir cai dao va Ngw sir thong cai sai di dd hét réi, méi lan
lweot sai Ngu sir dao khdac™*®. D61 v6i clp xa, nha Hau Lé quy dinh chit ch& danh ngach, diéu
kién dé lam x4 trudng, viéc bau xa trudng bao 1én trén, néu bau sai s& bi bii bo. Pay ciing 14
mot nét dan chu trong quan 1y nha nude & cap dia phuong thoi ky Hau Lé va 1a bai hoc kinh
nghi¢m cho vi¢c td chirc b may nha nudc hién nay.

Thit ba, chu trong xay dung phép luat vé trach nhiém clia can bd, cong chiic trong khi thi
hanh c6ng vu. Tinh than vé viéc xay dung mot hé thong 16 rang vé cac hanh vi cu thé gin lién
céc hinh thirc khen thuéng hodc xtr phat ctia bo luat Hong Dirc 1a mot trong nhitng bai hoc, goi
y dbi voi viée xay dung hé thong phap luat vé quan 1y nha nudc hién nay. Qua trinh xdy dyung
cac quy dinh ctia phap luat can xac dinh 1 trach nhiém va ¢ ché tai, khen thuong pht hop
thong qua viéc xay dung thang do cu thé hanh vi vi pham va twong ng 13 nhiing trach nhiém
phap 1y s& phai ganh chiu, hodc nhimg hinh thirc khen thuong pht hop. Quy dinh trén nhim
tranh nhiing trach nhiém, nghia vu chung chung, khong gin véi trach nhiém cu thé va phuy thudc
qua 16n vao y chi chil quan cia nguol xem xét hanh vi. Quy dinh theo hinh thirc néu trén khong
chi tao nén sy rd rang, minh bach trong xtr Iy ky luat can bg, cong chirc, vién chirc ma con tao
ra sy thong nhat trong quéan 1y nha nudc thay vi phy thudc vao y kién chi quan cta hgi dong dé
xu 1y luat.

4. Két luan

Triéu dai Hau Lé d3 dat thanh tyu nhit dinh trong viéc xay dung td chirc giam sat quyén
lyc nha nuée. Nhimng ndi dung lién quan dén to chirc hé thong gidm sat quyén luc nha nude
dudi thoi Hau Lé duoc téng két dudi mot sb diém sau:

Thir nhat, hé thong giam sat quyén lyc dudi thoi Hau Lé duge xay dung trén co s& cac
hoc thuyét vé trach nhiém ctia Vua va Quan lai cuia Nho gido va cac gia tri truyén thong cta
dan toc. Quyén lyc ciia Vua va Quan lai du 16n nhung luon bi gidi han trong khuon khé cua
Lé va Drc.

Thit hai, co ché giam sat quyén luc nha nuéce dudi triéu dai Hau Lé dugc thuc hién trén
co s to chirc bd may nha nude va hé thdng co quan giam sat quyén luc hoat dong hidu qua tir
trung wong dén dia phuong, trong d6 ndi bat nhat 1a vai trd ciia 2 co quan Luc khoa va Ngy
Str dai. Ngoai ra, vai trd cua cac “ngdn quan” trong giam sat quyén luc nha nude ciing duge
phat huy hiéu qua. Cac ngdn quan trong thoi ky nay mang trong trach can gian Vua, dan héc
cac quan lai c6 hanh vi vi pham phap luat, dao lam quan. Céac “ngon quan” mang chuc trach,
nhiém vu ning né, nhung dong thoi cling mang phadm ham cao va c6 uy tin trong triéu dinh.

¥ Pai Viét st ky toan thu, sdd, tr.204,205.
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Thir ba, hé théng phap luat thoi ky Hau Lé, trong d6 co thé ké dén cac van ban nhu Luat
Hoéng P, cac chiéu, 1énh cua nha vua thoi ky Hau Lé,... dd phat huy hiéu qua trong hoat
dong giam sat quyén lyc nha nudc ¢ Trung wong va dia phuong. Cac vin ban nay di quy dinh
16 rang chirc nang, nhiém vu va moi quan hé rang budc trong hoat dong cua cic co quan.
Dong thoi quy dinh trach nhiém, khen thuéng, hinh phat dbi v&i cac Quan lai trong thi hanh
cong viée, han ché tinh trang nhiing nhiu ciia quan lai d6i véi nhan dan.

Nghién ciru co ché giam sat quyén lyc dudi thoi Hau Lé mang nhimg bai hoc quy gia vé
xay dung dao dic cong vu; tinh doc 1ap cia cac co quan, ca nhan thyc hién nhiém vu giam sat
quyén lyc nha nude; giai phap nham xac dinh trach nhiém cia can bo, vién chirc trong thi
hanh cong vu. Phat huy cac gia tri lich st, van hoa dan tdc két hop vdi cac quan niém cua thoi
dai hién nay 1a phuong thirc tiép can phu hop dé xay dung co ché kiém soat quyén luc hiéu

qua nhdm hoan thién muc tiéu x4y dung nha nudc phap quyén, nha nude ciia nhan dan.
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