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Tom tit: Abstract:

Bai viét phan tich cac yéu t6 cdu thanh The paper analyses the constituents of
t6i hanh nghé mé tin, di doan theo quy dinh superstition crimes according to the Criminal
cua Bo luat Hinh sy 2015. T d6 chi ra mot Code 2015. From there, it points out some

sO diém bét cap va hudng hoan thién. inadequacies and completion directions.
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Trong mdi ngudi dan Viét Nam véi cac truyén thdng t6t dep tir thoi xua dé lai, mdi
ngudi ¢6 quyén tu do tin ngudng, chon cho minh niém tin vao doi sdng tim linh va dugc thé
hién & nhitng truyén théng t6t dep nhu 13 thd cling t6 tién, cac anh hing dan toc... Thé nhung,
lg1 dung niém tin d6, mot sbé dodi tuong da bién tuong niém tin cta nguoi dan dudi dang hanh
nghé mé tin, di doan gay anh huong xau dén tam 1y xa hoi, dén doi séng nhan dan tir d6 1am
anh huong dén trat tu cong cong. Nghiém trong hon, nhiéu doi tuong da lgi dung sy mé tin, di
doan cua ciia mot by phan nhan dan dé lra dao, chiém doat tai san tham chi 1a giét nguoi. Bo
Luat Hinh su 2015 d4 c6 nhimng stra d6i nhat dinh trong quy dinh vé t6i hanh nghé mém tin di
doan nham dat hiéu qua cao nhét trong céng cudc déu tranh phong, chong toi pham. Tuy
nhién, trén thuc té viéc 4p dung van con mot s6 bat cap va gap mot sb vudng méc. Vi vay,
nghién ctru loai t6i pham nay c6 ¥ nghia rat 1on trong viéc bao vé cudc sdéng van minh cho
toan xa hoi.

1. CAu thanh t§i pham caia tdi hanh nghé mé tin, di doan

Tai khoan 1 Diéu 320 Bo luat Hinh su 2015 (Stra d6i, bod sung 2017) (BLHS) quy dinh:

“I. Nguoi ndo dimg béi todn, dong bong hodc cdc hinh thirc mé tin, di doan khdc da bi xir

phat vi pham hanh chinh vé hanh vi nay hodac da bi két an vé toi nay, chwa dwoc xoa dn tich
ma con vi pham, thi bi phat tién tir 10.000.000 dong dén 100.000.000 dong, phat cdi tao

* Cén bd Toa an khu Quan sy Khu vyc, Quan khu 4; Email: hoangdungnamdan] @gmail.com
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khong giam giit dén 03 nam hodc phat ti tir 06 thang dén 03 nam”. Tt quy dinh trén, c6 thé

phan tich cac yéu té ciu thanh t6i pham (CTTP) ciia t6i hanh nghé mé tin, di doan nhu sau:
1.1. Khich thé ciia tpi pham

To1 hanh nghé mé tin, di doan la to1 xam pham dén trat tu nép séng van minh cia xa
hoi. Hanh vi pham t6i c¢6 thé gay nén tam 1y thiéu tin tuong trong cudc sdng, tin vao sd phan,
thiéu ¢ ging vwon 1én khéc phuc kho khin. Tham chi, gy hoang mang, lo sg, anh huéng dén
tam 1y ngudi dan. Trong mot s6 trudng hop c6 thé gay anh hudng dén sic khoe, tinh mang
cuia nguoi dan.

1.2. Mat khdach quan cia tyi pham

V& hanh vi khach quan: Ngudi pham t6i thuc hién hanh vi hanh nghé mé tin, di doan
bang cac hinh thirc nhu: Ding boi toan, dong bong hodc cac hinh thirc mé tin, di doan khac.
Pay 1a truong hop loi dung su lac hau, nhe da, ca tin cia mot s6 ngudi ma thue hién cac viée
bo1 toan hay cac cong viéc mé tin, di doan khac nhu mot cong viéc mang lai thu nhap thuong
xuyén. Céc hanh vi biéu hién cua toi nay nhu sau:

- Vé hanh vi. C6 mot trong cac hanh vi: Béi toan, dong bong hodc ¢ cac hinh thirc mé
tin di doan khéc.

Béi todn 1a doan vé qua khir va tuong lai. Cé nhiéu kiéu boi nhu: vao xem hat chéo
dang dién, gip hoi vui thi cho 1a van hay, gip hdi budn thi cho 1a van x4u (b6i chéo); doan
qué trong kinh dich (b6i dich); gieo qué bang ba dong tién (béi gieo, boi qué); md Truyén
Kiéu ra, roi can clr vao canh ta trong mot sd cdu trong truyén ma doan hay hodc do (boi
Kiéu); xem cac nét trén mai con rua dé doan diéu hay diéu do (boi rua); cin cir vao ngay
thang nam sinh, vao chi tay, 16ng may, nét rudi hoic cac dic diém khac trén co thé dé doan s6
ménh (boi sd); rat thé rdi cin ctr vao cac bai tho, doan vin ghi sin trong sé thé rdi doan (b6i
thé)...

Poéng béng 1a hinh thirc cing 18 c6 nguoi cho than thanh, hon ma nhap vao (ngudi ngdi
ddng) rdi thong qua nguoi ndy dé noi vé qua khir, hién tai, twong lai ctia ngudi sdng nhu 1a
“thanh phan”. Hinh thitc mé tin, di doan nay chu yéu xdy ra & cac dén, chua hodc ¢ nha riéng
cua nguoi hanh nghé mé tin di doan (1ap dién tho)...

Cdc hinh thirc mé tin, di doan khdc. Ngoai hanh vi béi toan, ddng bong thi bit ky hinh
thirc mé tin, di doan nao ma ngudi pham toi sir dung dé kiém sdng déu bi coi la hanh nghé mé
tin, di doan nhu: yém bua, cling giai han, ciing trlr ta ma, chira bénh bang nhiing kha ning
than bi khong c6 can cir khoa hoc...".

- Déu hiéu khdc:

D3 bi xir 1y vi pham hanh chinh vé& hanh vi nay hodc da bi két 4n vé toi nay, chua dugc
x0a an tich ma con vi pham.

Dau hiéu khac néu trén la dau hiéu bat budc trong cau thanh co ban cua td1 pham néyz.

"Pinh Van Qué (2006) “Binh luin khoa hoc B ludt Hinh si”, Nxb Thanh phd H6 Chi Minh, tr.201.
? Tran Van Luyén, Phing Thé Véc va nhém tac gia (2019), “Binh ludn khoa hoc Bé ludt Hinh su ndm 2015,
Nxb Cong an nhan dan, tr.699.
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1.3. Mat chu quan cua tdi pham

Nguoi pham td1 thyc hi¢n hanh vi hanh nghé mé tin, di doan 13 do ¢ y chu yéu Vo1
dong co, muyc dich 1a tu loi. Nhung dong co, muc dich khong phai 1a du hiéu bat budc.
Nguodi pham t01 coi vige mé tin, di doan nhu 1a mdt cong viée thuong xuyén, mot nghé nghiép
kiém sbng ctia minh.

1.4. Chii thé ciia tyi pham

Chu thé cla t6i pham nay khong phai chi thé dic biét, chi can dén mot d§ tudi nhét
dinh va c6 nang luc trach nhiém hinh sy déu c¢6 thé 1 chi thé cua toi pham nay. Trén thuc té,
t61 pham nay chii yéu do ngudi dd thanh nién thue hién boi hanh nghé mé tin, di doan 1am cho
ngudi khéac tin vao nhiing diéu khong co6 that trong cudc séng ciing can phai c¢6 kinh nghiém,
hiéu biét vé doi séng tam 1y va cude song’.

2. Puwong 16i xir ly

Theo quy dinh tai khoan 1 Piéu 320 BLHS 2015, thi nguoi pham to1 hanh nghé mée tin,
di doan c6 thé bi phat tién tir 10 tridu dong dén 100 triéu dong, cai tao khong giam giit dén 03
nam hodc phat ti tir 6 thang dén 3 nam, 14 toi pham it nghiém trong.

Khi quyét dinh hinh phat d6i v6i ngudi pham t6i, néu ¢ nhiéu tinh tiét giam nhe quy
dinh tai Piéu 51 BLHS 2015, khong c6 tinh tiét ting ning hodc tuy c6 nhung muc do ting
ning khong dang ké, thi c¢6 thé duge ap hinh phat tién hodc hinh phat cai tao khong giam giir;
néu nguoi pham tdi ndy ¢ nhiéu tinh tiét ting ning theo quy dinh tai Diéu 52 BLHS 2015,
khéng c6 tinh tiét giam nhe hodc néu c6 nhung muc do giam nhe khong dang ké, thi c6 thé bi
phat dén 3 nim tu.

Tai khoan 2 cua diéu luét, nha 1am luat quy dinh cac tinh tiét lam yéu tb tang nang dinh
khung d6 14 hanh nghé mé tin, di doan gy hau qua chét nguoi hoic gy anh huong x4u dén
tinh hinh an ninh, trat ty, an toan xa hoi hodc thu loi bat chinh tir 200 triéu ddng tro 1én thi bi
phat ti tir 3 ndm dén 10 nam.

Tai khoan 3 quy dinh hinh phat b6 sung d6i voi ngudi pham t6i. Ngoai hinh phat chinh
nguoi pham to1 con co6 thé bi phat tién tr 10 triéu déng dén 50 triéu déng.

3. Mot s6 y bét cip va phuong hwéng hoan thién

Thir nhdt, vé CTTP ting nang cia toi hanh nghé mé tin, di doan. Hién nay, BLHS 2015
chi quy dinh ba tinh tiét dinh khung ting ning d6i véi t6i hanh nghé mé tin, di doan do 1 1am
chét nguoi hodc gay anh huong x4u dén tinh hinh an ninh, trat ty, an toan xa hoi hodc thu loi

bat chinh tir 200 tridu déng trd 1én. Tuy nhién, trén thyc té c6 nhiing truong hop do hanh nghé

3 Cao Thi Oanh (Cht nhiém dé tai), Pé tai khoa hoc “Téi xdm pham trdt tw cong cong theo quy dinh cua B¢ ludt
Hinh su”, Dé tai Nghién ctru khoa hoc cép truong, Truong Pai hoc Luat Ha Noi, tr.80.
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mé tin, di doan gay hau qua thuong tich ning cho nan nhan thi ciing can phai ap dung mtrc
hinh phat phu hop va tat nhién s& nhe hon muc hinh phat ctia hau qua lam chét nguoi. Vi du
nhu truong hop khi di xem boi, thay boi bao phai trir “ma” nhép vao dira bé bang cach dung
roi ddu danh va hau qua 1a dtra bé bj thwong nhe va sau d6 thay boi ric nude “thanh” 1én lam
vét thuong bi nhiém tring va két qua ty 18 thuong tich ctia dtra bé 1a 20%. Thi ddi véi truong
hop nay, rd rang hau qua gy ra la nghiém trong nhung khong thé xir ngudi pham toi & mirc
cao hon CTTP co ban dugc. Vi trong CTTP ting nang khong quy dinh vé tinh tiét dinh khung
ting nang “gdy thuong tich...”. Theo theo ¥ kién cuia tac gia, ddi v6i trudng hop trén can phai
xtr nang hon hanh vi pham t6i quy dinh tai khoan 1 Piéu 320 BLHS 2015 nhung khong cin
thiét phai xtr ngudi pham t6i thém t6i danh v6 ¥ gdy thuong tich bai can thu hut tong hop cac
tinh tiét nay thanh cac tinh tiét dinh khung ting ning ciing du dé trimg phat nguoi pham toi va
mang tinh rin de cho nhiitng ddi trong hanh nghé mé tin, di doan khac. Do d6, theo quan diém
clia tac gia can bo sung thém tinh tiét dinh khung ting niang vao Piéu 320 BLHS 2015 la:
“Pham tpi gdy thwong tich cho ngn nhdan voi ty I¢ thwong tich tir... thi bi phat tu tiv hai
ném dén bdy niam”.

Dbi véi tinh tiét dinh khung tang ning la: “gdy dnh hwdng xdu dén tinh hinh an ninh,
trdt tie, an toan xd héi” duge quy dinh tai khoan 2 Diéu 320 BLHS 2015 hién nay van chua c6
van ban nao hudng dan cu thé thé nao 1a gay anh hudng xdu dén tinh hinh an ninh, trat ty, an
toan x4 hoi dbi v6i toi hanh nghé mé tin, di doan ma chi c6 hudng dan tai tiéu muc 5.1 Nghi
quyét s6 02/2003/NQ-HDTP ngay 17/4/2003 cta Hoi dong tham phan Toa an nhan déan t6i
cao vé tinh tiét “Gay hau qua nghiém trong” quy dinh tai khoan 1 Diéu 245 ctia BLHS 1999,
diéu nay dan toi cach hiéu va ap dung khong thong nhat trong thuc tién. Bé ap dung thong
nhét va tranh bé lot t6i pham can phai c6 van ban huéng dan tinh tiét nay.

Thir hai, d6i véi tén t6i danh. Theo giai thich cua tir dién thi tir “mé tin” dwogc giai thich

”4

12 “tin mu quang vao than thanh, ma quy”* hodc “tin vao nhitng diéu huyén hodc vi so sét

»3 Con “dj doan” duoc giai thich 1a “tin vao nhiing diéu khac la, vo can cu, tin

hodc u mé
nham™®. Nhu vay, co thé hiéu mé tin, di doan thuc chit 13 niém tin cua con nguoi; tén cua
diéu luat 13 hanh nghé mé tin, di doan c6 thé hiéu 1a hanh nghé “tin mi quang vao thin
thanh...”, vi thé nghe s& khong hop 1. Nguoi nao hanh nghé tirc 14 coi d6 13 cong viée thudong
xuyén, la nguén thu nhédp chinh v6i hinh thirc 1a thue hién cac hanh vi lam cho nguoi khac tin
vao cac diéu nham nhi... Tir d6, gy thiét hai dén nép song van minh. Va hanh vi nay chinh la

tuyén truyén me tin, di doan va tuyen nhi€u lan coi nhu mét nghe d¢ kiém song thi méi bi coi

* Nguyén Lan (2006), Tir va ngit Viét Nam, Nxb Thanh phé H6 Chi Minh, tr.161

* Buii Quang Thinh - Buii Thi Tuyét Khanh (2001), Tir dién Tiéng Viét, Nxb Vin hoa thong tin, tr.570.

® Bui Quang Thinh - Bui Thi Tuyét Khanh (2001), Tir dién Tiéng Viét, Nxb Vin hoa thong tin, tr.253.
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1a ¢6 t6i’. Do do, goi tén chinh xac cua dicu luat 1a td1 “hanh nghé tuyén truyén mé tin, di

doan” s€ chinh xac hon vé mat ngit nghia cua tur.
4. Ket luan

T6i hanh nghé mé tin di doan d anh hudng khong nhé dén tam 1y xa hoi, anh hudng
dén quyén tu do tin ngudng ciia cong dan tir d6 1am mat trat tu cong cong va doi séng cia
ngudi dan va nguy hiém hon 1a nhing bién tuéng ctia hanh vi pham t6i da xAm pham dén tinh
mang, strc khoe ctia ngudi khac. Chinh vi vay, nghién ciru vé loai tdi nay, giup ching ta xay
dung dugc mot nép sdng van minh vira ¢6 y nghia du tranh day i loai toi pham nay trong
cudc song.
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