TRUONG PAI HQOC LUAT - PAI HQC HUE

HOAN THIEN KHUNG PHAP LY BAO VE QUYEN LQI CUA
NGUOI CHUYEN POI GIOI TiNH O VIET NAM HIEN NAY

Tém tit:

Bo luat Dan sy nam 2015 duoc
Quéc hoi thong qua ngay 24/11/2015 ¢ob
hiéu luc ngay 01/01/2017 da chinh thuc
quy dinh quyén chuyén dbi gi6i tinh &
Viét Nam. Diéu nay da hinh thanh nén
tang phdp 1y quan trong cho viéc thura
nhan nhimg quyén nhan than co ban d6i
v6i nguoi chuyén ddi gidi tinh. Dé hién
thuc hoa quy dinh ctia Bo luat Dan sy vao
thuc té,thi phai nhanh chéng hoan thi¢n
khuon kho phap 1y cho viéc bao dam
quyén cua ngudi chuyén doi gi6i tinh, gop
phan quan trong vao viéc bao dam quyén
con nguoi ¢ Viét Nam hién nay. Trong
pham vi bai viét nay, tac gia tap trung vao
viéc chi rd mot s6 vudng mac vé phap luat
lién quan dén quyén loi ngudi chuyén doi
giéi tinh va manh dan dé xuit mot sd ¥
kién gop phan hoan thién khung phap 1y
nham bao vé quyén loi thiét than cia
ngudi chuyén doi gidi tinh.

Tu khoa:

Ngudi chuyén dbi gidi tinh, quyén
loi ciia ngudi chuyén dbi gidi tinh, phap
luat vé nguoi chuyén doi gidi tinh.

Diit van dé

MAI THI DIEU THUY ®

Abstract:

The Civil Code 2015, accepted by
the National Assembly on Nov 24th 2015
and entered into force on January Olst
2017, was officially legalized the
transgender issues in Vietnam. This has
formed an important legal basis for
recognizing the Fundamental Rights for
Transgenders. In order to realize the
provisions of the Civil Code 2015, the
most important tasks 1s to quickly
complete the legal framework for
ensuring the Transgender’s Rights,
significantly contributed into protecting
the Human Rights in VietNam
currently.Within this paper, the author
would like to show the difficult of
transgender’s rights and suggest the
solution to complete the legal framework
for ensuring the Transgender’s Rights.
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chung ctia toan nhan loai. Chinh vi thé, Hién phap nim 2013 dugc Qudc hoi thong qua tai
ky hop thtr sau - Quédc hoi khoa XIII va ¢ hiéu luc tir ngay 01/01/2014 d3 khang dinh tim
quan trong cia van dé quyén con ngudi tai chuong II cta Hién phap. Trén nén tang cia
Hién phap, nhiéu dé tai dugc cac nha nghién ciu quan tdm chu yéu gan lién véi viéc mo
rong pham vi quyén con ngudi, ting cudng viéc bao vé quyén loi ciia cac nhom nguoi dé bi
ton thuong trong xa hoi.

Ngudi chuyén doi gidi tinh trong thyc tién hién nay 1a ddi tuong thuong xuyén chiu
nhing tic dong tiéu cuc tir sy phan biét ddi xu, dinh kién va ky thi dya trén gidi tinh dic
biét ctia minh. Mic du, ké tir ngy 1/1/2017, viéc chuyén dbi gidi tinh di chinh thic dugc
hop phap hoa tai diéu 37 Bo luat Dan sy 2015 nhung ndi dung nay van chua dugc cu thé
hoa trong cac van ban phap luat c6 lién quan. Vi thé, ngudi chuyén doi gidi tinh trong thuc
té chwa nhan duogc su quan tam va bao v¢ cua luat phap mdt cach htru hi¢u, nhung ho thuc
su 1a nhitng con ngudi ton tai trong x3 hoi thi khong thé dat ho ra ngoai co ché bao vé

quyén con nguoi.
1. M{t s6 van dé vé nguwoi chuyén doi gidi tinh

Dé c6 co so phan tich, trudc hét ching ta can lam rd cic khai niém co ban: ngudi
chuyén dbi gi6i tinh, ngudi dong tinh luyén ai, ngudi lién gidi tinh. ..

Ngudi dong tinh luyén ai 1a ngudi bi hap din trén phuong dién tinh yéu, tinh duc ddi
v6o1 nhitng nguoi cung gidi tinh véi minh trong hoan canh nao d6 hoac mot cach lau dai.
Chung ta thudng goi ho Gay chi dong tinh nam, Lesbian 13 chi dong tinh nit'.

Nguoi lién gioi tinh (Intersex) 1a nguoi khi sinh ra hodc ¢ giai doan day thi gidi tinh
chua xac dinh dugc 10 rang, can duoc phﬁu thuat dé xac dinh. Viéc xac dinh nay phai thong
qua xét nghiém nhim sic thé gidi tinh tai cac co quan y té (vi du: Nhiing ngudi vira c6 dau
hiéu co quan sinh duc ctia nam vira ¢6 déu hiéu dic trung cua gi6i tinh nit nhu c6 budng
triig, da con hay cé bd nguc 16n nhu nit gidi, hodc truong hop co quan sinh duc khong 1o 1a
nam hay ni.. )

Con nguoi chuyén doi gidi tinh (fransgender) dugc hiéu 1a ngudi co co thé binh thuong
v6i mot gidi tinh sinh hoc hoan chinh (phan biét rd 1a nam hay nit) nhung van sir dung cac thu
tuc y khoa dé diéu chinh giéi tinh cia minh do sy tac dong ctia yéu to tdm 1y, tim than (nhu
r6i loan dinh dang gi6i..)’. Co hai dang nguoi chuyén doi gioi tinh 1a: nguoi chuyén doi gisi
tinh tir nam sang nit (male to female) va nguoi chuyén doi gi6i tinh tir nit sang nam
(female to male).

%3 The Guidelines for Psychological Practice with Lesbian, Gay, and Bisexual Clients, adopted by the APA
Council of Representatives, February 18-20, 2011.

* Pham Quynh Phuong, Lé Quang Binh, Mai Thanh T0, Nguwoi chuyén gidi & Viét Nam - Nhitng vén dé thiec tién
va phap ly, Vién Nghién ctru Xa hdi, Kinh té va Moi truong (ISEE), Ha Noi, 2012, tr. 9.
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Thuc té cho thy, van dé chuyén dbi gidi tinh ciia cac ca nhan thudng lién quan dén ban
dang gidi (gender identity) ciia ngudi do, tirc 1a phu thudc vao su ty xac dinh gidi tinh cua
mot ngudi trén co sé tam 1y ciia ho (c6 thé gidng hodc khac véi gidi tinh sinh hoc khi dugc
sinh ra). Van dé xac dinh nay do chinh ban than ho cam nhan khong nhat thiét phai dua trén
gi6i tinh sinh hoc hoac thién hudng tinh duc cua ho dugc nguoi khac cam nhéan.

Dua trén cac nghién ctru xa hoi hoc trén thé gidi cho thay, ty 1 nguoi chuyén doi gisi
tinh chiém tir 0.1% dén 0.5% dan s6. Gan ddy, trong cac cudc diéu tra dan s6 tai My va trén
thé gidi da c6 cau hoi nham xac dinh ban dang gidi va xu hudng tinh duc, s6 liéu wdc tinh moi
nhét cho thay, c6 khoang 0.3% dan s My 1a nguoi chuyén doi gisi tinh®. Viéc thu thap sb
lidu vé ty 1& nguoi chuyén ddi gidi tinh gap nhiéu kho khan do su ky thi xd hoi khién nguoi
chuyén dbi gi6i tinh khong thé hién hodc cong khai gidi tinh mong mudn ctia minh. S6 liéu tai
nhiéu nudc chau Au ghi nhan ty 1& nguoi phau thuat chuyén doi gidi tinh tir nam sang nit cao
gép tir 2.5 1an dén 6 14n ty 16 ngudi chuyén doi gidi tinh tir nit sang nam’.

2. Quyén lgi ciia nguoi chuyén ddi giéi tinh trong phap luit ciia mot s6 qudc gia trén
thé giéi

Tinh dén thang 9/2015, ¢6 61 qudc gia trén thé gidi hop phap hoa viéc thay doi gidi tinh
trén gidy to. Phan 16n cac nudc chau Au, chau My va nhiéu nudc chau A thira nhan quyén
thay d6i nhan than sau khi phau thuat, cac nuéc dang thay doi theo xu huéng thira nhan quyén
thay ddi gidi tinh trén gidy to ngay ca khi khong can phau thuat. 114 qubc gia va ving lanh
tho coi hanh vi tinh duc dong gidi khong trai phap luat, 52 qudc gia cAm phan biét ddi xir vé
viéc lam dya trén co so dinh hudng tinh duc, 19 qudc gia va ving lanh thd hop phap hoa hon
nhan dong gidi. Pic biét, thang 6/2011, Hoi dong nhan quyén cia Lién hiép qudc da thong
qua Nghi quyét khang dinh: “moi nguoi déu cé quyén binh dang, bat ké thién huéng tinh duc
nhu thé ndo”. Bén ngay 07/03/2012 lan dau tién trong lich sitr Tong thu ky Lién Hiép Qudc
Ban Ki-moon, di kéu goi cac qudc gia trén toan thé gidi phi hinh sy hoa dong tinh, cham dut
ky thi voi nhitng ngudi ddng tinh, ludng tinh va chuyén dbi gi6i tinh (LGBT)®. Thong diép
nay da thé hién rd quan diém ung ho cua Lién Hiép Qudc dbi voi cong dong nguoi ddng tinh,
ludng tinh va chuyén dbi gidi tinh gép phan quan trong vao viéc han ché quan diém ky thi dbi
véi ho, tao diéu kién cho ho dugc binh dfmg vé quyén va nghia vu trén cac linh vuc cua doi
song xa hoi. Huong tng 101 kéu goi nay, ngy 03/10/2012, Argentina da thira nhan hoat dong
phau thuat chuyén doi gidi tinh 12 hanh vi hop phap va cho phép ngudi chuyén d6i gidi tinh
dugc quyén thay doi gidi tinh trén cac gidy to lién quan. P6i véi Hop ching qubc Hoa Ky
cling thé, trén trang web Co quan An ninh xa hoi ciia quoc gia nay di dang tai cong khai tha

* Xem: Vién Nghién ctru Xa hoi, Kinh té va Méi truong (iSEE), Pham Quynh Phuong, Lé Quang Binh, Mai
Thanh Tu, tldd, tr.9.

6 Xem: Vién Nghién ctru Xa hoi, Kinh té va Mbi truong (iSEE), Pham Quynh Phuong, Lé Quang Binh, Mai
Thanh Tu, tldd, tr 20.
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tuc dé ngudi chuyén doi gidi tinh xin thay doi gidi tinh trén hd so an ninh xi hoi, ngoai cac
gidy to khai bao nhan than phai c6 thu ctia bac si xac nhan da thuc hién phau thuat chuyén do6i
gidi tinh cho nguoi nay. Con ddi véi Iran - mot qudc gia duge coi 14 trung tim chuyén doi
gi6i tinh thir hai cta thé gidi sau Thai Lan, hién nay Chinh phu dang tién hanh chi tra 50% chi
phi chuyén dbi gidi tinh cho cong dan cta minh. Mot s6 qudc gia khac nhu Australia, New
Zealand, Duc,... cling da dua vao qui dinh trong B0 luat dan su vé gidi tinh “X”, danh cho
nhitng nguoi khong xac dinh 13 gidi tinh, nguoi lién gidi tinh’.

Ngodi ra, dé tao diéu kién cho ngudi chuyén dbi gidi tinh c6 thé hoa nhap véi xa hoi dé
dang, bén canh viéc thua nhan cac quyén loi thiét than cho nguoi chuyén ddi gioi tinh, cac
qudc gia con xay dung mot sb chinh sach thuc thi mot cach co hiéu qua.

Vao nam 2005, chinh quyén thi trdn Nova Igaucu (Brazil), mdt thi tran c6 28.000 nguoi
dong tinh, da dua ra quy dinh budc cac trung tdm thuong mai phai c6 khu vyc vé sinh riéng
cho nguoi chuyén doi gidi tinh. Pén nim 2008, truong Trung hoc Kampang (Thai Lan) da
tién hanh xay dyng nha vé sinh céng cong danh cho ngudi chuyén doi gidi tinh dat giita khu
vuc toilet nam va toilet nr. Tiép d6Dau nam 2010, tai thanh phé Pozzale, tinh Florence thudc
nuéc Y, Chinh phi dd xay dyng nha t danh cho cac ti nhan chuyén d6i gi6i tinh dau tién
trén thé gidi. Hién Y ¢6 khoang 60 tu nhan dang nay, ho chi dugc giam tai cac nha tu nir va
thudng duge cach ly vi 1y do an toan®.

Nhu vay, cho dén thoi diém hién nay da c6 kha nhiéu cac qudc gia thira nhan vé quyén
ctia nhirg ngudi chuyén doi gidi tinh, tuy nhién nhin & goc do chung thi trén thé gidi van
chua c6 mot didu udc qudc té nao dé cap truc tiép dén quyén ciia nhom ngudi yéu thé nay. Vi
thé, nhém x3 hoi ndy van dang tiép tuc ddi mat v6i nhimg vi pham nghiém trong dén quyén
1¢1 cua ban than ho trén pham vi toan cau.

3. Phap luit vé nguoi chuyén doi gi6i tinh ¢ Viét Nam hién nay

Piém d6i méi manh m& nhét cia Bo luat Dan sy 2015 1a quy dinh cho phép tién hanh
viéc chuyén doi gi6i1 tinh dugce néu rd trong ndi dung Diéu 37 cua Bo luat “Viéc chuyén doi
gidi tinh dwoe thiee hién theo quy dinh ciia ludt. Cd nhan da chuyén doi giGi tinh ¢6 quyén,
nghia vu ding ky thay doi hé tich theo quy dinh ciia phdp ludt vé hé tich; ¢é quyén nhan than
phii hop véi gidi tinh dd dwoc chuyén doi theo quy dinh ciia Bé ludt nay va ludt khéc c6 lién
guan”. Nhu vay, 1an dau tién trong lich sir, Viét Nam thira nhan vé mat phap 1y van dé chuyén
do6i gidi tinh 1a hop phap, da tao diéu kién cho hon 2,72 triéu ngudi chuyén doi gidi tinh dugc
séng dung véi ban dang gidi cua minh va duoc bao vé mot cach hiru hiéu nhitng quyén va
nghia vy thiét than cua ho.

7 Xem: Vién Nghién ctru Xa hoi, Kinh té va Méi truong (iSEE), Pham Quynh Phuong, Lé Quang Binh, Mai
Thanh T, tldd, tr 24.
¥ Xem: Vién Nghién ctru Xa hoi, Kinh té va Méi truong (iSEE), Pham Quynh Phuong, Lé Quang Binh, Mai
Thanh Tu, tldd, tr 27.
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Tuy nhién, trén thyuc té trong ndi dung cic vin ban phap luat hién hanh cua Viét Nam
van ton tai mot s6 bat cap nhat dinh gay anh hudng 16n dén viéc tiép can nhiing gia tri xa hoi
clia nguoi chuyén doi gidi tinh.

Tht nhét, trong ndi dung cua Bo luat Dan sy 2015 chi c6 duy nhat diéu 37 thira nhan
van dé chuyén ddi gi6i tinh 13 hop phap va chua dé cap mot cach toan dién vé van dé phai bao
dam quyén loi ctia ngudi chuyén d6i giGi tinh nhu thé nao?, con thiéu vang nhitng qui dinh c6
anh hudng truc tiép dén loi ich thiét than ctia ho nhu: diéu kién, cach thirc chuyén doi gidi
tinh, ddi twong dugc chuyén doi gidi tinh, k¥ thuat chuyén doi giéi tinh, chdm soc strc khoe
ngudi chuyén doi gidi tinh va nhat 1a viéc dam bao nhiing quyén nhan than cta ho sau khi
chuyén dbi gi6i tinh...

Thir hai, sy thiéu thong nhat trong cach hiéu vé khai niém gidi. Hién nay co rat nhidu
cac van ban phéap luat lién quan chua dugc sira doi bd sung cho phu hop véi Bo luat Dan su,
nén tao nhiing rao can phap 1y cho van dé bao dam quyén cua ngudi chuyén do6i gidi tinh.
Chang han, theo quy dinh tai Khoan 1 va Khoan 2 Piéu 5 Luat Binh dang gidi 2006 (sira doi
bo sung nam 2011) chi xac dinh, Viét Nam c6 hai nhoém giéi tinh d6 1a nam va nit, khong co
quy dinh nao xac dinh giéi tinh khac, cho nén sy ton tai ctia nguoi chuyén do6i gidi tinh, dong
gidi, hodc lién gidi tinh khong duogc thira nhan trong van ban luat nay. Quan diém nay ding
nhung thuc su chua du, chua dap ung dugc xu hudng phat trién vé giéi hién nay. O day, nha
lam luét chi md&i thtra nhan & mac do gioi tinh sinh hoc ma chua c6 su ghi nhan binh déng
giita xu hudng tinh duc va ban dang gidi khac nhau. Piéu nay di tao nén quan niém vé binh
dang gidi bi bé hep 1a co sé cho su ton tai cac hanh vi ky thi, phan biét ddi xtr ddi voi nguoi
chuyén dbi gi6i tinh.

Tht ba, nhiing vudng mic trong vi¢c thyc thi Luat HO tich 2014. Trudc ngay
01/01/2017, viéc chuyén doi gi6i tinh & Viét Nam bi nghiém cam, nén nhiing nguoi mudn
chuyén do6i gioi tinh phai ra nudc ngoai phiu thuat chui. Chinh vi thé, hanh vi phiu thuat
chuyén d6i giéi tinh ciia ho khéng dugc Nha nude thira nhan 1a hop phap, diéu nay dua dén
hé qua ho khong dugc thay dbi nhimng thong tin trén gidy to tiiy than. Nhu vay, voi su khac
biét vé hinh thé bén ngoai so vdi thong tin trén gidy to tuy than, ho khong thé tién hanh cac
giao dich don gian nhu di lai bang phuong tién hang khong, xin viéc 1am, dang ky tam tri tam
vang, dung tén so hitu tai san, hay xac lap cac hop dong sang nhuong tai san.. Ngoai ra, voi
viéc khong duoc cai chinh ho tich nguoi chuyén dbi gidi tinh con gip kho khin trong viée
tiép can cac dich vu y té nhat 1a nhing bién phap y té ddc thu danh cho ngudi chuyén doi gidi
tinh (str dung hooc- mén, tiém si-li-con),... gy anh huong rat 16n dén van dé bao vé sirc khoe
ctia ho. Chinh vi thé, ngoai Piéu 37 Bo luat Dan sy 2015 va Khoan 2 Diéu 3 Luat Ho tich
2014 rat can phai c6 nhitng van ban hudng din thi hanh gitip cic co quan thyc thi phap luat dé
dang hon trong van dé xac 1ap quyén nhan than cho nguoi chuyén doi gidi tinh.

Thi tu, nhitng khé khin trong qué trinh té tung. Chinh cic co quan té tung cling gip
phai vudng mic trong qua trinh giai quyét cac vu 4n lién quan dén ngudi chuyén dbi gidi tinh.
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Dién hinh 1a vu an xay ra vao dau thang 4/2010 tai thanh phé Dong Héi, tinh Quang Binh, ddi
tugng Nguyén Van Tinh va hai thanh nién d3 hiép ddm mot nam thanh nién di phau thuat
chuyén d6i gidi tinh mang hinh hai ctia phu nir. Vu 4n nay di giy tranh cdi trong thoi gian
dai, nhung van chua xir Iy duoc, phai xac dinh 3 thii pham c6 phai pham toi hiép dam theo qui
dinh tai Diéu 111 B luat Hinh sy 1999 (sira d6i nam 2009) khong? Béi vi nan nhéan trong vu
an 1a nam trong hinh hai phy ni¥, va ngudi pham toi 1am tudng d6 1a phy nit’. Ching ta thiy
réng, mac du B luat Hinh sy hién nay khong khéng dinh chi c6 nit gidi médi cod thé 1a nan
nhan cua toi hiép dam, cudng dam, nhung lai qui dinh giao cdu 13 hanh vi xay ra giita nam va
nir... Vay, mudn kh'fmg dinh tht pham pham t61 hiép dam, thi nan nhan kia phai dugc cong
nhan da chuyén dbi gidi tinh va xac dinh lai gidi tinh trong gidy to tiy than tir nam thanh ni.
Nhung & thoi diém nay, phap luat chua cho phép va vu an hy hitu trén chac chan khong phai
1a truong hop duy nhat vé ngudi d6i gidi tinh bi xam hai tinh duc nhung khong dugc phap
luat bao vé, nhat 1a khi s6 ngudi chuyén doi gidi tinh trong xa hoi dang c6 ddu hiéu gia ting.

Bén canh do, trong qua trinh tién hanh cic hoat dong diéu tra can thiét phai ap dung céc
bién phap nghiép vu trong t6 tung hinh sy nhu kham nguoi, tam giit, tam giam hay khi tién
hanh thi hanh 4n phat ti d6i v6i nguoi chuyén doi gidi tinh dang gip phai bat cap 16n va co
thé xAm pham nghiém trong danh du, nhan pham ciing nhu quyén ty do ciia ho.

Theo quy dinh tai khoan 2 Diéu 194 B6 luat T tung hinh sy 2015 qui dinh: “Viéc kham
xét nguoi phdi do nguwoi ciing gidi thiee hién va c6 nguoi khdc cing giGi chimng kién. Viéc
kham xét khong dwoc xam pham dén tinh mang, suc khoe, tai san, danh du, nhan phcfm cua
nguoi bi kham xé”. Nhung dbi voi nhitng ngudi dd phau thuat chuyén d6i gi6i tinh tir nam
sang nir hodic tir nit sang nam, hién nay van chua c6 qui dinh cu thé trong viéc thuc hién thay
d6i gidy to nhan than cho ho. Vi thé, trén thyc té trong gidy to nhan than van ghi gidi tinh cii
ciia nguoi bi kham, néu ap dung quy dinh nay dé ngudi kham va ngudi chung kién déu 1a
nguoi cung gioi tinh voi gidi tinh cli cia ho thi s€ xdm pham nghiém trong danh du, nhan
pham ciia nguoi bi kham, nhung néu cin ¢t vao gidi tinh hién tai cta ho thi trong ndi dung
cua bién ban viéc kham nguoi s€ khong phu hop vaoi phap luat.

Tuong tu 1a vi¢c tam giilr, tam giam va thi hanh an phat tu, theo quy dinh, khi tam git,
tam giam hodc thi hanh hinh phat tu thi nam, nt dugc giam, git riéng. V&1 quy dinh nay, cac
co quan to tung khi tién hanh giam giit nguoi da phiu thuat chuyén dbi gidi tinh s& gap phai
nhiéu kh6 khin trong viéc thi hanh, boi néu can ¢ vao gidi tinh trong hd so thi nit d¢a chuyén
ddi gidi tinh van giam véi nam va nguoc lai. Mic du, hién nay cac co quan thi hanh 4n hinh
su x4c dinh nhiing d6i tuong ndy s& dugc giam o phong giam riéng, nhung trén thyc té do su
thiéu thén vé co s& vat chat nén hau nhu céac qui dinh nay van chua dugc thuc thi. Vi vay, co
nhiéu trudng hop, ngudi chuyén déi gidi tinh bi cic pham nhan binh thuong ky thi, tay chay
khong chiu cho & chung, hodc doi khi lai bi cac pham nhan lam dung tinh duc nhét 13 trudng
hop pham nhéan chuyén gidi tir nam sang nit bi giam ciing v4i cac pham nhan nam.

? http://phapluattp.vn/20100824122757371p1063¢1016/hiep-dam-nguoi-chuyen-doi-gioi-tinh-co-bi-toi. htm.
Ngay 01/11/2012.
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Nhu trudng hgp pham nhan Cao Phuéc Nguyén (28 tudi) chap hanh hinh phat 5 nim 6
thang tur vé tdi trom cép tai san tai trai giam Phuéc Hoa thude Téng cuc VIII (Bo Cong an) tu
nam 2010. Thuc té, Nguyén 1a ngudi chuyén doi gidi tinh tir nam sang nit, nén hinh thé bén
ngoai 1a phu nit nhung trong hd so vin mang giéi tinh nam. Vi vdy, theo quy dinh cua phap
luat Nguyén duoc giam cung véi cic pham nhan nam, chinh vi thé nhiéu 1an c6 bi nhiing
pham nhan cung budng giam sam s& vao nhitng chd nhay cam 1am sung tim ca ngyc..."’

Nhu véy, chinh sy thiéu vang mot khung phap 1y hoan thién dé bao vé quyén loi cua
ngudi chuyén doi gidi tinh da 1am cho cong dong nay phai d6i mat véi rat nhiéu kho khin
trong cudc song hang ngay.

4. Két luan va Kién nghi

Tir nhitng phan tich trén day cho thay, trén thuc té nhu cau dugc quyén phiu thuat
chuyén d6i giéi tinh va duoc bao dam vé mat phap 1y cac quyén con ngudi dbi voi nguoi
chuyén doi gidi tinh ¢ nudce ta hién nay 1a c6 that, né da boc 16 nhiing bét cap trong van dé sir
dung phap luat dé diéu chinh cac quan hé xa hoi lién quan dén ho. Chinh vi thé, ching t6i
manh dan dé xuat mot s6 kién nghi sau:

Thir nhat, khai niém “g161” hién nay can duoc xac dinh lai theo hudng khong chi bo hep
trong ¥ nghia 13 nam va nit ma con phai bao ham cic nhém nguoi dong tinh, song tinh,
chuyén d6i gigi tinh. Nhém ndy dang hién hitu ngay cang rd nét & Viét Nam va phai ganh
chiu sy ky thi manh mé tir phia cong déng xd hoi. Bé co thé giap ho tranh bi tdn thuong, bi
mic cam, chiing toi kién nghi: Trong ndi dung Khoan 1 Diéu 26 cta Hién phap 2013 nhu sau:
sira cum tir: “Cong dan nam, nir binh dang va c6 quyén ngang nhau vé moi mat chinh tri, dan
su, kinh té, van héa, x3 hoi va gia dinh” thanh “Cong dan khong phéan biét gi6i tinh, déu binh
dﬁng va co quyén ngang nhau vé moi mit chinh tri, dan su, kinh té, van hoa, xa hoi va gia dinh”.

Thit hai, trong ndi dung Luat Binh dang giéi 2011, dy 13 van ban quan trong lam cong
cu han ché su phéan biét doi xir vé gi61, ndi1 dung cac diéu luat tir Piéu 10 dén Piéu 19 cua
Luét khong chi tap trung vao hai khai niém “nam, nit” von dua trén gid1 tinh sinh hoc; ma
phai mé rong ra ca vai tro gioi, thé hién gio1, ban dang gidi dé moi cong dan déu duoc bao vé
khoi phan biét dbi xir vé gi6i. Phai thira nhan vin d¢ binh dang vé gidi con dit ra d6i véi
ngudi dong tinh, lién gidi tinh va nguoi chuyén doi gidi tinh.

Thit ba, trong ndi dung Luat Ho tich 2014 can bd sung nhitng quy dinh lién quan dén
van dé xac dinh lai gidi1 tinh cho phu hop véi ndi dung Diéu 37 cua BO luat dan su nam 2015.
Bén canh do, Luat H tich nam 2014 cling can quy dinh cu thé cac bién phap nham bao dam
quyén cua tré em ngay tir khi dang ky khai sinh, trong d6 c6 phuong an dé dang ky gidi tinh
cho nhiing dtra tré sinh ra da 1a nguoi lién gidi tinh hoac ¢6 co quan sinh duc khong rd rang...

' http: /vnexpress.net/pham-nhan-chuyen-gioi-khien-trai-giam-lung-tung-xep-cho/ngay 17/10/2014.
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Thir tir, cAn sém xem xét ban hanh Luat chuyén ddi gigi tinh nham cu thé héa nhiing
nguyén tic dam bao sy binh dang ddi véi ngudi chuyén ddi gidi tinh, cling nhu cac bién phap
cu thé nhiam bao vé 1oi ich thiét than cua nhom nguoi nay.

Thir ndm, can ting cudng cong tic tuyén truyén, pho bién phap luat nham ning cao ¥
thirc phéap luat va y thie xa hoi ciia ngudi dan dbi véi van dé chuyén doi gidi tinh, han ché sy
tac dong cla nhitng quan niém xa hoi truyén thong khat khe, bao thu 1a tién dé tao nén su ky
thi phan biét d6i xir d6i véi nguoi chuyén doi gidi tinh.

Nhin chung, vin dé hoan thién khung phép 1y hitu hiéu bao vé ngudi chuyén doi gidi
tinh mac du con khd méi mé voi Viét Nam nhung thuc su rét can thiét, day la cong cu quan
trong gitip ho thoat ra khoi nhitng ky thi, khoi su xam hai va ¢ thé hoa nhap dé& dang vao doi
song x4 hoi. Boi trong xu thé chung cta thé gidi thi sy phat trién kinh té xa hoi & cac qudc gia
ludn song hanh véi van dé giai phong con ngudi ra khoi nhitng dinh kién cua xa hoi, song
dung voi ban dang gidi cua ho, day ciing 13 su biéu thi cao nhét cia quyén con ngudi, quyén
cong dan.
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