BAN HANH LUAT KHUNG THEO TINH THAN
NGHI QUYET SO 66-NQ/TW CUA BQ CHINH TRI:
TONG QUAN MOT SO QUOC GIA TREN THE GIOI,
HE QUA PHAT SINH VA BAI HQC CHO VIET NAM
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Tém tat: Ludt khung la mét hién twong ton tai khéch quan trong hé thong phadp ludt
va hau hét hé thong phap ludt cua cac quoc gia trén thé gidi déu ton tai ludt khung. Viéc
ban hanh ludat khung xudt phat tir myc dich tranh cho Nghi vién/Quéc héi khéng phdi
xem xét nhitng van dé qud chi tiét hodc quad kj thudt. Quan trong hon, ludt khung lam
giam ap luc cho Nghi vzen/Quoc hoi trong qua trinh lap phap Nghi quyét s6 66-NQITW
ciia Bé Chinh tri da dé cao viéc xdy dyng ludt khung va iy quyén lap phdap cho cac co
quan hanh chinh quy dinh chi tiét nham bdo dam tinh linh hoat, phit hop voi sw bién
dong thuong xuyén cua quan hé xd hoi. Bai viét khdi qudt vé tinh hinh ban hanh ludt
khung ciia mét s6 quoc gia trén thé gidi, nghién civu nhitng hé qua phat sinh va rit ra
bai hoc kinh nghiém cho Viét Nam.
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Abstract: Framework laws are an objective and widely observed phenomenon in
legal systems, and most countries’ legal systems recognise some form of framework
legislation. The enactment of framework laws is motivated, in part, by the aim of
enabling parliaments/national assemblies to avoid deliberating matters that are overly
detailed or highly technical; more importantly, framework laws help to reduce
legislative burdens in the law-making process. Politburo Resolution No 66-NQ/TW
emphasises the development of framework laws and the delegation of legislative
authority to administrative bodies to specify details through implementing instruments,
thereby ensuring flexibility and responsiveness to the frequent changes of social
relations. This article surveys the practice of enacting framework laws in selected
countries, examines the consequences that may arise, and draws lessons for Viet Nam.

Keywords: Framework laws; decrees; circulars; National Assembly; Government.

hoi. Theo d6, Luét chi quy dinh nhiing van
dé khung, nhitng van dé c6 tinh nguyén tic,
khong can quéa dai. Nhimng van d& thuc tién

1. Pit van dé
Sang 21/10/2024, Tong Bi thu, Chu tich

nuéc Té Lam da phat biéu tai phién Khai
mac Ky hop thu 8, Quéc hoi khoa XV.
Trong bai phat biéu ciia Tong Bi thu, Chu
tich nuéc T6 Lam, dang cht y la cd céac
thong diép vé cong tac 1ap phap cua Qudc

* PGS.TS., Truong Dai hoc Kinh té - Luat, Pai hoc
quéc gia Tp. H6 Chi Minh.

bién dong thuong xuyén thi giao cho Chinh
phu, dia phuong quy dinh dé bao dam linh
hoat trong diéu hanh®.

1 Bao Dién tir Chinh phu, “Phat biéu ciia Tong Bi
thu, Chu tich nuéc T6 Lam tai Phién Khai mac Ky
hop thu 8, Quédc hoi khoa XV, 21/10/2024, https://
xaydungchinhsach.chinhphu.vn/phat-bieu-cua-tong-

45
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Day 1a mot thong diép mai va thé hién
su thay d6i vé tu duy lap phap.

Ngay 30/4/2025, B Chinh tri ban hanh
Nghi quyét s6 66-NQ/TW va dua ra nhiing
cam két manh mé& vé cai cach thé ché. Véi
phuong cham “Ludt phdi mang tinh én
dinh”, Nghi quyét s6 66-NQ/TW di cung
cip tién dé quan trong cho cong tic xdy
dung phéap luat tién bo, chuyén tir tu duy
ban hanh luat chi tiét sang ban hanh luét
khung nhim bao dam hiéu lyc lau dai cua
van ban Luat. Luat khung la hién tuong
mang tinh khach quan va ton tai trong phap
luat ctia nhiéu quéc gia, dic biét 1 cac qudc
gia dang trong qua trinh chuyén d6i%. Trong
bbi canh thé gii dang co nhimng thay doi
mang tinh thoi dai, cdc quan hé xa hoi bién
thién véi toe do chong mat thi lwa chon ban
hanh luat khung 12 mot xu hudéng dung dan
cua nhiing nha 1ap phap Viét Nam.

2. Tong quan vé ban hanh luat khung
¢ mot s6 qudc gia trén thé giéi

O rat nhidu qubc gia trén thé gidi, quy
trinh 1ap phap duoc danh gid 14 hét stc phirc
tap, tir 46 dan t6i kéo dai thoi gian ban hanh
luat. Viéc kéo dai thoi gian cia quy trinh
1ap phéap c6 nguyén nhan chu yéu 1a do tinh
chit va tdm quan trong cla cic van ban
luat®. Nhin chung, cac vin ban luat c6 hiéu
luc lau dai va tac dong sau rong dén cac
quan hé xa hoi nén quy trinh 1ap phap phai
chat ché, nhdam han ché d muc tdi da

bi-thu-chu-tich-nuoc-to-lam-tai-phien-khai-mac-ky-

hop-thu-8-quoc-hoi-khoa-xv-119241021113227895.

htm, truy cap ngay 05/8/2025.

2 David Arter, Introduction: Comparing the
legislative performance of legislatures, The Journal
of Legislative Studies, 12 (3-4), 2006, p. 246.

3 T.W. Merrill, The Disposing Power of the
Legislature, Columbia Law Review, Vol. 110, 2010,
pp. 453.
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nhitng sai s6t*. Ngoai ra, quy trinh 1ap phap
kéo dai vi con phai trai qua nhiéu budc -
vodn 12 mot loai trinh ty cin c6 nhim bao
dam su can bang gitta cac nhanh quyén luc®.

Tuy nhién, trong nhiéu truong hop, dé
mot van dé nhanh chong duoc thong qua thi
luat khung dugc xem 1a gidi phap hiru hiéu.
Luat khung 1a mot loai van ban quy pham
phap luat do Nghi vién/Qudc hoi ban hanh,
trong d6 chtra dung nhitng nguyén tic, muc
tiéu chung va giao quyén quy dinh chi tiét
cho céc co quan nha nudc khac (thuong la
cac co quan hanh chinh)®. Noi cach khac,
luat khung chi mang tinh dinh hudéng, con
cac bién phdp trién khai thuc hién, cac
phuong 4n hanh vi cy thé thi giao cho co
quan hanh chinh quy dinh (iy quyén lap
phap).

Viéc ban hanh luat khung Xuét phat tur
nhiéu muc dich khac nhau. O goc do tiéu
cuc, luat khung co thé dugc st dung nhu
mot biéu tuong nhdm trin an du luan’.
Trong truong hop nay, luat khung cho phép
nha lam luat giai trinh voi cong ching veé
mot van dé da trd nén cap bach nhung lai
khong can danh qua nhiéu thoi gian dé soan
thao cac diéu khoan cu thé®. O goc do tich
cuc hon, ban hanh luat khung ciing c6 thé 1a

4 Ittai Bar-Siman-Tov, Mending the Legislative
Process - the Preliminaries, The Theory and Practice
of Legislation, 3 (3), 2015, p. 245.

> David Epstein, Sharyn O’Halloran, Delegating
Powers: A Transaction Cost Approach to Policy
Making Under Separate Powers, Publisher:
Cambridge University Press, 1999, p. 162.

6 M. Froomkin, Climbing the Most Dangerous
Branch of Government: Legisprudence and the New
Legal Process, Texas Law Review, Vol. 5, 1988, p.
1072.

7 John P. Dwyer, The Pathology of Symbolic
Legislation, Ecology Law Quarterly, Vol. 17, No. 2,
1990, p. 236.

8 Elizabeth Garrett, The Purposes of Framework
Legislation, Notre Dame Law Review, Vol 83, Issue
4, 2005, p. 1495.
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dé cung cip nhimng quy tic mang tinh thir
nghiém. Theo do, nha lam luat mong mudn
tao ra cac quy tdc mot cach than trong va sau
qué trinh kiém nghiém thi c¢6 thé chuyén doi
thanh luat quy dinh chi tiét®. O goc do tich
cuc nhét, ban hanh luét khung nhim tranh
cho Nghi vién/Qudc hoi khong phai xem xét
nhitng vin d& qué chi tiét hodc qua ky thut.
Quan trong hon, luat khung lam giam ap luc
cho Nghi vién/Qudc hoi trong qua trinh lap
phap, dong thoi ting “tudi tho” cho dao luat
sau khi dugc ban hanh, bao dam cho luat la
mat van ban co tinh linh hoat chir khong phai
mot vin ban bi “dong bang”1C.

Nha nuée phap quyén 1a Nha nudc ma
0 do cac quan hé xa hoi duoc diéu chinh rd
rang trong cac dao luat do Nghi vién/Qudc
héi ban hanh'’. Tuy nhién, xuit phat tir doi
hoi vé chuyén moén nén nhiéu van dé cua
cudc sdng hién dai (nhu tai chinh - ngan
hang; hién ghép mo; thu tinh trong dng
nghiém; thi truong ching khoan; cong nghé
s0...) khong thé duogc quy dinh cu thé trong
luat. D6i v6i nhitng van dé& phtc tap va
nhanh thay d6i nay, cach t6t nhat 1a Nghi
Vién/Quéc hoi nén ban hanh ludt khung va
iy quyén lap phap cho Chinh phu'?. Khéc
v6i Nghi vién/Qubc hoi, Chinh phu 1a co
quan hoat dong mang tinh thuong xuyén.
Chinh phu lai 1a co quan c6 kha nang phét

® Adrian Vermeule, Veil of Ignorance Rules in
Constitutional Law, The Yale Law Journal, 111 (2),
2001, p. 399.

0 Yin G. K, Temporary-Effect Legislation, Political
Accountability, and Fiscal Restraint, New York
University Law Review, Vol. 84, No. 1, 2009, p.
175.

11 Michael A. Fitts, Can Ignorance Be Bliss?
Imperfect Information as a Positive Influence in
Political Institutions, Michigan Law Review, Vol 88,
Issue 5, 1990, p. 918.

12T, Christiansen, M. Dobbels, Non-Legislative Rule
Making after the Lisbon Treaty: Implementing the
New System of Comitology and Delegated Acts,
European Law Journal, Vol. 19, no. 1, 2013, p. 45.

hién sy thay ddi cua cac quan h¢ xa hoi mét
cach nhanh chéng, nhay bén nhat. Khi
Chinh phi dugc trao quyén ban hanh vin
ban quy dinh chi tiét thi khi quan hé xa hoi
¢6 su thay d6i, Chinh phu s& kip thoi sira
ddi, bd sung hodc ban hanh méi van ban
quy dinh chi tiét. Viéc lam nay don gian
hon rit nhiéu so véi viée stra dbi, bd sung
luat ciia Nghi vién/Qudc hoi.

Tai Ptrc, dé diéu chinh cac quan hé xa
hoi thuong xuyén thay d6i, Nghi vién lién
bang Iya chon cach thirc ban hanh luat khung
rdi y quyén cho co quan hanh phép ban
hanh cédc van ban chi tiét héa dao luat do's.
Theo Piéu 80 Hién phap Lién bang Pirc thi
ndi dung, muyc dich va pham vi uy quyén
phai duoc xac dinh ngay trong dao ludt uy
quyén. Tham chi, c¢6 nhitng truong hop, phap
luat Buc con khong cho phép co quan lap
phap tu minh ban hanh cac luat qua day du,
qua chi tiét vi nhu thé 1a vo hiéu hoa, “bé
tong hoa” hoat dong ctia Chinh phu'?,

Tuong tu Duc, phap luat Italia quy dinh
khi ban hanh luat khung, Nghi vién phai xac
dinh 13 co quan nhan iy quyén lap phap.
Trong ba thap ky gan day, Nghi vién Italia
gia ting ddng ké viéc uy quyén lap phap
sang co quan hanh chinh. Piéu nay thé hién
su thay ddi rat 16n trong tu duy lap phap ciia
Nghi vién Italia 1a chuyén tor ban hanh luat
chi tiét sang ban hanh luat khung®®. Ha Lan,
Bi, B Pao Nha, Tay Ban Nha va nhiéu
nuéc khiac ¢ chau Au ciing c¢6 quy dinh vé

13 Mahendra P. Singh, German Administrative Law,

Chapter  2:  Legislative  Powers:  Delegated
Legislation, Publisher: Springer, Berlin, Heidelberg,
1985, p. 22.

14 Luong Minh Tuéan, Kinh nghiém cua Cgdng hoa
Lién bang Pirc vé uy quyen lap phép, Tap chi
Nghién ctru 1ap phap, s6 1, nam 2015, tr. 60.

15 Enrico Borghetto, Delegated decree authority in a
parliamentary system: the exercise of legislative
delegation in lItaly (1987 - 2013), The Journal of
Legislative Studies, Vol. 24, Issue 2, 2018, p. 182.
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vi€éc Nghi vién ban hanh luat khung, déng
thoi trao quyén quy dinh chi tiét cho cac co
quan hanh chinh. Trong bdi canh phat trién
kinh té nhu hién nay, Nghi vién cta nhiéu
quéc gia chau Au chon liwa cach ban hanh
luat khung ngay cang nhiéu. Song hanh véi
Vlec ban hanh luat khung la tinh trang uy
quyén 1ap phap ngdy cang nhiéu va cé xu
huéng lan rong, bao trum & khip chau Au'®

Theo Diéu 37 Hién phap nam 1958 cia
Cong hoa Phép thi Chinh phu c6 thé ban
hanh cic vin ban quy dinh chi tiét theo uy
quyén ctia Nghi vién. Diéu 92 Hién phap Ba
Lan quy dinh van ban dudi ludt s€ duge ban
hanh nhiam muyc dich huéng dan thi hanh
cac dao ludt. Van ban quy dinh chi tiét mot
dao luat phai dva trén co sé iy quyén chinh
danh. Cu thé, dao luat uy quyén s€ quy dinh
1d co quan thich hop dé ban hanh vin ban
quy dinh chi tiét cling nhu pham vi cac van
dé duoc quy dinh chi tiét. Co quan duogc
giao quyén ban hanh vin ban quy dinh chi
tiét khong duge ty quyén cho co quan khac
thuc hién nhiém vy nay. Piéu 68 Hién phap
Cong hoa Kyrgyzstan ciing quy dinh Nghi
vién c6 thé ban hanh luat khung va uy
quyén lap phap cho Chinh phi. Khi luat
khung dugc ban hanh thi luat phai x4c dinh
ngay pham vi iy quyén va co quan duoc ty
quyén. Co quan nhan uy quyén khong dugc
iy quyén lai cho co quan khac. Piéu 89
Hién phap ctia Trung Quéc ciing cho phép
Chinh pht ban hanh vdn ban quy pham
phap luat nham quy dinh chi tiét cac bién
phap bao d¢am thyc hién luat qudc gia.

Tai Anh Nghi vién ban hanh luat khung
va uy quyen lap phap cho céc co quan hanh
chinh 14 van dé rat pho bién. Theo thdng ké

1% p. Kirchhof, Entparlamentarisierung der
Demokratie?, in A. Kaiser, T. Zittel (eds.),
Demokratietheorie  und  Demokratieentwicklung.

Festschrift fur Peter Graf Kielmansegg, 2004, p. 362.

48

tai Anh, moi ndm cé khoang 3.500 vin ban
ty quyén 1ap phap duoc ban hanh'’. Tuong
tu, héng nam & Australia c6 khoang 200 dao
luat do Nghi vién lién bang thong qua,
nhung bén canh d6 con c6 dén 2.000 vin
ban dudi luat thudéc nhom lap phap uy
quyén dugc ban hanh®®. Thuc té niy ciing
din ra ¢ nhiéu nude khac tir Canada, My,
cac nudc chau Au sang khu vuc Nam My va
chau A, chau Phi'®.

Tt ndi dung da phan tich ¢ trén, co thé
thay, luat khung 1a mot hién tuong ton tai
khach quan trong hé thong phap luat va
hau hét hé thong phap luat cta cac qubc gia
trén thé giéi déu ton tai luat khung. Hai
gido su nguoi My la Robert. B. Seidman va
Ann Seidman cho rang trong cic tinh
hudng nhat dinh, nha lam luat khong co6
nhiéu lya chon ngoai cach dua yéu t6
“khung” vao luat do Nghi vién/Qudc hoi
ban hanh. Theo d6, c6 cac truong hop cu
thé ma viéc ban hanh luat khung dugc xem
la giai phap t6i wu: i. Luat dung cham dén
nhitng vin dé c6 nodi dung phuc tap; ii.
Luat ¢6 nhiéu ddi tugng va nhiéu hanh vi
bi diéu chinh; iii. Luat phai quy dinh nhiing
tinh hudng qua khac nhau; iv. Luat quy
dinh vé nhimg van dé ma nha lam luat biét
r& s& ¢ nhing thay d6i nhanh chéng?

17 UK parliament, What is Secondary Legislation?,
https://www.parliament.uk/about/how/laws/secondar
y-legislation/, truy cap ngay 05/8/2025.

18 Nguyén L8, Lip phdp 1y quyén: Dé van ban phdp
Iudt la mét co thé song, Bao Dai biéu nhan dan,
05/9/2008, https://daibieunhandan.vn/lap-phap-uy-
quyen-de-van-ban-phap-luat-la-mot-co-the-song-
10038178.html, truy cap ngay 04/08/2025.

19 pastuszko, G, The European Parliament against
the background of the rule of law and the standards
of a parliamentary system: Selected issues, Central
European Journal of Comparative Law, Vol. 2(2),
2023, pp. 227.

20 Ann Willcox Seidman, Robert B. Seidman, Nalin
Abeyesekere, Legislative Drafting for democratic
social change: A manual for drafters, Kluwer Law
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Khi lya chon gidi phédp ban hanh luat
khung, Nghi vién/Qubc hoi phai uy quyén
1ap phap cho cac co quan hanh chinh ma chu
yéu la Chinh phu. Pé han ché tinh trang lam
quyén, tiy tién trong viéc ban hanh van ban
quy dinh chi tiét, phap luat cia cac qudc gia
trén thé giéi xac dinh rd nodi dung va pham vi
iy quyén. Thong thudng, nhing van dé nay
s€ duoc xac dinh truc tiép trong dao luat uy
quyén. Phan 16n cac qudc gia trén thé gioi
quy dinh co quan nhén Uy quyén lﬁp phap
khong duogc uy quyén lai vi nhu thé 1a “ay
quyén bac cau - mot hién tugng xa la trong
thyc hién quyén Iyc nha nudc?.

3. Nhitng hé qua phat sinh tir viée
ban hanh luat khung

Thir nhdt, hé qua dau tién va dé dang
nhan théy 1a tinh trang céc van ban dudi luat
chiém da s6, “lan at” van ban luat cia Nghi
Vién/Quéc hoi. biéu nay tao ra mot “canh
rung phap luat”, gy kho khan cho viéc thyc
hién phép luat.

Tai Ha Lan, ké tr nam 1999 dén nay,
khoang 75% céc luat ctia Nghi vién Ha Lan
ban hanh 1a luat khung??. Tai Dirc va Phap,
ngay tir cudi thé ky XIX, viéc iy quyén lap
phép tr Nghi vién sang cho Chinh phu da
tr& nén pho bién?. Hé qua phat sinh 13 véi
mot ludt khung, hang loat cac van ban quy
dinh chi tiét s& duoc ban hanh nham dua
ludt khung vao cudc sdng. Viée gia ting cac
vian ban quy dinh chi tiét 1am cho nguoi dan

International,
pp.157 - 158.
21 Nguyén Curu Viét, Mgt sé van dé vé doi méi phéap
ludt vé vi pham hanh chinh ¢ nuéc ta hién nay, Tap
chi Nghién ciru lap phap, s6 138, nam 2009, tr. 22.

22 Rob van Gestel, The ‘Deparliamentarisation’ of
Legislation: Framework Laws and the Primacy of the
Legislature, Utrecht Law Review, 9 (2), 2013, p. 110.
2 P, Lindseth, The Paradox of Parliamentary
Supremacy: Delegation, Democracy and
Dictatorship in Germany and France, 1920s-1950s,
The Yale Law Journal, Vol. 13, 2004, p. 1345.

London the Hague Boston, 2000,

lo ling béi cac van ban ndy qua nhidu va
phtc tap, anh hudéng 16n dé kha ning tim
hiéu, swru tra va thyc hién phap luat.

O Viét Nam, tinh trang mot luat khung
can dén nhiéu vin ban quy dinh chi tiét 1a
diéu kha phé bién. Pon ctr, Luat Khoa hoc
va cong nghé nam 2013 (dugc sira dbi, bd
sung nam 2018, 2022) c6 11 chuong, 81
diéu luat nhung phai can dén 94 vin ban
quy dinh chi tiét**. Véi sé luong vin ban
quy dinh chi tiét d6 s6 nhu thé, ngay ca
nhing chuyén gia phap 1y ciing kho c6 thé
tim hiéu thiu ddo. Piéu nay cang trd nén
nan giai d6i voi nhitng ngudi khong chuyén
vé phép luat.

Hién nay, Luat Khoa hoc, cong nghé va
ddi méi sdng tao nam 2025 da dugc ban
hanh dé thay thé cho Luat Khoa hoc va
cong nghé nam 2013 (duoc stra d6i, bo sung
nam 2018, 2022). Tuy nhién, tinh trang céc
van ban quy dinh chi tiét dugc du doan van
s& chiém ty 1€ 4p ddo. Cu thé, Luat Khoa
hoc, cong nghé va doi méi sang tao nim
2025 ¢6 73 diéu luat thi Qudc hoi iy quyén
cho Chinh phu ban hanh nghi dinh quy dinh
chi tiét 44 diéu luat®®. Ngoai 44 diéu luat
dugc Gy quyén tron ven thi Chinh pha con
dugc iy quyén ban hanh nghi dinh quy dinh

24 Theo thng ké cua tac gia, Chinh phu di ban hanh
11 nghi dinh, Tha tuéng Chinh phu da ban hanh 02
quyét dinh, Bo truong da doc 1ap ban hanh 76 thong
tu (53 thong tu cua B truéng Bo Khoa hoc va Cong
nghé, 14 thong tu cua Bo truong Bo Qudce phong, 07
thong tu cia B trudng B Tai chinh, 02 théng tu
cua B truéng B Cong thuong), cac Bo truong da
phdi hop clng ban hanh 05 thong tu lién tich (05
thong tu lién tich cua Bo truong Bo Khoa hoc va
Cong ngh¢ vaoi Bo trudng B Tai chinh).

% Trong Luat Khoa hoc, cong nghé va d6i méi sang
tao ndm 2025, Qudc hoi giao cho Chinh phu quy
dinh chi tiét tron ven 44 diéu luat. P6 1a cac diéu
luat: 8, 9, 11, 12, 15, 16, 17, 18, 19, 20, 24, 25, 27,
28, 29, 30, 31, 34, 35, 36, 38, 39, 40, 41, 42, 43, 45,
46, 47, 50, 53, 54, 55, 56, 57, 59, 61, 62, 63, 64, 65,
66, 67, 70.
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chi tiét 02 khoan trong Piéu 21 va Piéu
73%. Nhu vy, Qudc hoi chinh thirc uy
quyén cho Chinh phu ban hanh nghi dinh
quy dinh chi tiét 206 khoan trong 46 diéu
luat cua Luat Khoa hoc, cong nghé va ddi
mdi sang tao nam 2025.

Thit hai, kinh nghiém thé giéi cho thiy
chinh cic van ban quy dinh chi tiét chir
khong phai luat khung méi thuc su chi phéi
g xtr ctia cac chu thé trong doi séng phap
ly?’. Khi ban hanh luat khung, Nghi
vién/Qudc hoi khong xac dinh cu thé phuong
an hanh vi. Cac phuong an hanh vi cu thé chi
dugc ghi nhin trong van ban quy dinh chi
tiét va tré thanh “chuan muc” cho cach hanh
xtr. Hé qua phat sinh 1a cac t6 chirc, ca4 nhan
chi “cham cham” vao cac van ban dudi luat
ma “lang quén” vai tro cua luat.

Thir ba, mot bat cap khac phat sinh nhu
hé qua tat yéu cua luat khung 13 tinh trang
“ng” hoac cham ban hanh van ban quy dinh
chi tiét. Do tinh chat khung qua cao nén
phuong an hanh vi lai phai dugc quy dinh
cu thé trong nghi dinh cua Chinh pha va
thong tu cua Bo truong. Vi nang luc co
gidi han lai phai dam nhan rat nhiéu noi
dung can quy dinh cu thé, Chinh phu va cac
B trudng thuong xuyén “ng” hodac cham
ban hanh vian ban quy dinh chi tiét.

Theo B4o céo cua Chinh phu vé két qua
thuc hién nhiém vu xay dung, ban hanh van
ban quy dinh chi tiét nim 2024 thi c6
51/111 van ban dugc ban hanh c6 hiéu luc
cham so vé6i hiéu lyc thi hanh cua luat.
Ngoai ra, Chinh pha con ng 18/129 van ban
quy dinh chi tiét cac noi dung trong 11

2 Trong Luat Khoa hoc, cong nghé va doi moi sang
tao nam 2025, Qudc hdi giao cho Chinh phi quy
dinh chi tiét 02 khoan 1a khoan 3 Piéu 21 va khoan 5
Diéu 73.

27 Jake Rylatt, Joe Tomlinson, Delegated
Legislation, Brexit, and the Courts Case Note,
Judicial Review, Vol. 22, Issue. 3, 2017, p. 322.
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luat... S6 lwong vin ban quy dinh chi tiét
cham ban hanh va chua ban hanh so vdi
nam 2023 1a nhiéu hon, trong do, van ban
ban hanh cham nhiéu hon 22 van ban va van
ban no nhiéu hon 4 van ban®®. Mot khi vin
ban quy dinh chi tiét bi “no” hodc cham ban
hanh thi viéc trién khai thuc hién cac noi
dung dugc quy dinh trong luat chic chan s&
bi tri hoan, ngung tré.

Pon ctr, Didu 20 Luat Can bo, cong
chirc nam 2025 quy dinh viéc tiép nhan vao
lam cong chirc ma khong can thong qua thi
tuyén hay xét tuyén ddi voi “ludt gia, ludt
sw giéi”. Tuy nhién, cho dén nay, Chinh
phu lai chua ban hanh van ban quy dinh chi
tiét dé giai thich thé nao 1a “ludt gia, ludt sw
gioi”. Phap luat ciing khong c¢6 quy dinh co
quan, tO chirc ndo co tham quyén xac nhan
“luat gia, lugt sw gioi” lam can ct cho viéc
xac dinh ddi tuong duoc tiép nhan vao lam
cong chirc ma khong cén thong qua thi
tuyén hay xét tuyén. Nhu vay, chimg nao
Chinh phu chua ban hanh nghi dinh quy
dinh chi tiét thi viéc tiép nhan cong chirc ma
khong can théng qua thi tuyén hay xét tuyén
d6i v6i “ludt gia, ludt sw gidi” van 1a van dé
con bo ngo.

Cuéi cing, luat khung c6 thé tré thanh
mot cong cu dé né tranh sy giam sat cua
Nghi Vién/Quéc h6i%°. Ban hanh luat khung
tao ra co ché “lién thong” gitta luat cua
Qudc hoi voi nghi dinh, thong tu cia Chinh
phu va cac BO truong. Tat nhién, khi xdy
dung dy an luat thi Chinh phu va cic bo
khong dé 16 qua nhiéu sy vu &i cho minh vi

28 Song Ha, Khdc phuc ton tai cii!/, Bao Dai biéu
nhan dan, 18/10/2024, https://daibieunhandan.vn
/khac-phuc-ton-tai-cu-10349550.html, truy cép ngay
04/08/2025.

2 M. Bovens, K. Yesilkagit, The EU as lawmaker:
The impact of EU directives on national legislation
in the Netherlands, Public Administration, Vol. 88,
no. 1, 2010, p. 59.
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du an luat nay s€ dugc xem xét cong khai
nhiéu 1an trude Quéc hoi, nhung voi cach
thirc thuong lam “Chinh phu quy dinh chi
tiét”, “Bé trucng hwéng dan thi hanh” thi
Chinh phu va cac bo dé dang cu thé hoa cac
quy dinh chung chung cua luat khung theo
huong bao vé loi ich cua minh. HE qua phat
sinh 1a y chi, tri tu¢ cua toan dan thé hién
trong luat lai bi chuyén ddi thanh y chi, tri
tu¢ cua mot nhoém nguodi, cia mdt by, nganh
soan thao nghi dinh, thong tu.

Pon ctr, theo Diéu 28 Luat Xt 1y vi
pham hanh chinh nam 2012 (duoc stra doi,
bd sung ndm 2020, 2025) thi ngoai 09 bién
phap khic phuc hau qua dugc minh dinh,
Quéc hdi con cho phép Chinh phu quy dinh
thém cac bién phép khac phuc hau qua khac
nham dap ng yéu cau quan ly nha nuéc
trong cac linh vuc. Dua trén co sé nay, khi
ban hanh nghi dinh x phat vi pham hanh
chinh trong céc linh vyc, Chinh pha da bd
sung thém rat nhiu cac bién phap khic
phuc hau qua. Theo théng ké cua tac gia,
trong s6 hon 70 nghi dinh xir phat vi pham
hanh chinh dang c6 hi¢u lyc phap luit,
Chinh phu xay dung thém hon 500 bi¢n
phap khic phuc hau qua khéc nhau®, trong
d6 co rat nhidu bién phap khic phuc hau
qua bat hop 1y, tham chi 1a bat hop phap®t.

4. Nghi quyét sé6 66-NQ/TW ciia B
Chinh tri va viéc thay déi tw duy tir ban
hanh luat chi tiét sang ban hanh luat
khung

Trude ddy, Van kién Pai hoi dai biéu
toan qudc lan thir XI da khang dinh: “Tiép

30 Cao Vil Minh (chu bién), Mgt sé bién phap khdic
phuc hdu qua trong xi phat vi phgm hanh chinh -
Thuc trang va hwong hoan thi¢n, Nxb. Chinh tri
qudc gia, ndam 2019, tr. 127.

31 Cao Vii Minh, Minh dinh ban chdt cia cac bién
phap khdc phuc hdu qua trong cac nghj dinh vé xir
phat vi pham hanh chinh, Tap chi Nha nudc va phap
luat, s6 7, 2022, tr. 3.

tuc doi mdi va ndng cao chat lwong céng
tac xdy dung phdp ludt, truée hét la quy
trinh xdy dung ludt, phap lénh; ludt, phap
lénh can quy dinh cu thé, tang tinh kha thi
dé da nhanh vao cudc song”®?. Yéu cau
x4y dung phap luat tai thoi diém nay chu
trong dén luat chi tiét, tirc luat quy dinh
nhiing van dé cu thé. Luét chi tiét rat cu thé,
rd rang vé phuong 4n hanh vi nén wu diém
la 4p dung dugc ngay. Tuy nhién, khi ban
hanh luét chi tiét v&i cac quy dinh cu thé
dén timg goéc canh thi ciing co nhidu diéu
dang néi. Nha lam luat ¢ gang liét ké cho
nhiéu, nhung cai khé cua liét ké 1a khong
thé nao liét ké day du. Thé 1a mot ky thuat
soan thdo hay dugc dung la sau mot hoi liét
ké, lai phai thém vao quy dinh: “Cac truong
hop khac”, “Nhitng quy dinh khdc cua phap
Iudt’... Cach lam luat nay cudi cing lai co
chung mot diém dén voi luat khung 1a su
khong o rang. Két qua 1a vin can dén nghi
dinh quy dinh chi tiét rdi thong tu hudng
dan thi hanh.

Bén canh d6, luat chi tiét co6 mot nhuoc
diém cb hitu 1a tinh khong 6n dinh boi khi
quan hé xa hoi thay ddi thi nhitng quy dinh
cu thé diéu chinh phai duoc sira doi, bd
sung nham dap tmg su pht hop. Stra d6i, bd
sung luat 1a mot yéu ciu khach quan cia
cude song. Qubc hoi 1am luat, stra doi luat
la Quéc hoi dang thé hién su nang dong voi
thoi cudc. Thé nhung, viée stra ddi, bo sung
trién mién lai 1a cau chuyén khac. Viéc stra
d6i, bd sung luat trién mién co thé giy ra
nhitng h¢ luy nhu bat on trong méi trudng
phép 1y, kho khéan cho viéc thuc thi va tuan
tha luat phap, tor d6 lam gidm long tin vao
tinh 6n dinh cua hé théng phép luat.

82 bang Cong san Viét Nam, Van kién Dai héi dai
biéu toan quoc lan thiz XI, Nxb. Chinh tri qudc gia -
Su that, 2011, tr. 248.
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Dé khic phyc tinh trang luat quy dinh
qua chi tiét ddn dén thuong xuyén thay doi,
Nghi quyét s6 66-NQ/TW di c¢6 nhimng dinh
huéng vé viéc thay dbi tu duy lap phap tir
ban hanh ludt chi tiét sang ban hanh luat
khung. Xét trong bdi canh hién nay, viéc
thay doi tu duy lap phap nhu trén duoc xem
1a hop 1y béi céc 1y do:

Trude hét, ban hanh luat 1a sy két hop
ciia hai yéu t6 1a “chinh tri” va “chuyén
mén”. Trong d6, Qudc hoi dam nhan phan
“chinh tri” tirc 1a dat ra chinh sach dap ng
sy mong doi cua Nhan dan. Con lai, Chinh
phu s& dam nhan phan “chuyén mén”, tirc
xdy dyng cic bién phap cu thé dé t6 chirc
thi hanh luat. V4i thé manh am hiéu sau vé
chuyén nganh va c6 bé day vé thuc tién,
Chinh phu s& 1a chu thé thich hop nhét dé
thiét ké phuwong an hanh vi. Do d6, Quéc
héi ban hanh luat khung va giao cho Chinh
phii quy dinh chi tiét trong nghi dinh dugc
xem 1a sy két hop hai hoa gitra yéu td
“chinh tr1” vé1 “chuyén mon”.

Thir hai, dat nudc ta dang bude vao thoi
ky hoi nhap qudc té sau rong. Sy thay do6i
trong cac quan hé kinh té, thuong mai dién
ra nhanh chong. RS rang, viéc diéu chinh
gia ca bang cic quy dinh trong luat chi tiét
s€ tro nén CL'rng nhic, loi bat cap hai khi thi
truong thé gidi co su thay doi thuorng
xuyén. Giao luu, hop tac quoc té cling can
phai giai quyét nhitng vin d& phtrc tap ma
mot hai thap ky trude khong thé co. Nhitng
van d& nay c6 nodi dung phirc tap ma néu
thiéu kinh nghiém thyc tién, khé 1ong hiéu
duoc thiu ddo. Cac van dé nhu thi trudng
ching khoan, dir liéu s, bao mat thong
tin... chua bao gi¢ 1a don gian. Do do, ban
hanh luét khung dé diéu chinh van 1a mot su
lga chon kha thi. Bén canh d6, cong cudc
d6i ma&i doi hoi sy chu dong, sang tao voi
tinh than ddm nghi, dam 1am cha khong
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phai su U ly, thu dong. Thuc té 13 voi luat
chi tiét, chung ta da “troi chan” va loai bo
su chu dong, sang tao trong hoat dong cong
quyén, dong thoi tao ra ngdy cang nhiéu
cong chuic thu dong. Trong nhiing truong
hop nay, rd rang, ching ta c6 su tuan thu
phap luat nghiém minh, nhung chua chic da
co su phat trién vuot bac. Nguoc lai, néu
ching ta ban hanh luat khung va danh cho
cac co quan hanh chinh co hoi dé thé hién
su ning dong, sang tao, toc do phat trién rat
c6 thé s& nhanh hon.

Thi ba, & nudc ta, Chinh phu la co
quan chu tri soan thao, trinh Quéc ho1 xem
xét, ban hanh trén 90% cac du an luat®. Do
d6, chinh Chinh phu chuo khong phai la
Qudc hoi méi 1a chi thé hiéu ré nhat nhimng
van dé can diéu chinh va diéu chinh nhu thé
nao. Bén canh d6, mot dao luat qua chi tiét,
chtra nhiéu yéu té k¥ thuat ciing s& gay kho
khan cho céc dai biéu Quéc héi trong qua
trinh thao luan va théng qua. Cong bang ma
noi, voi nang luc cia cac dai biéu Qubc hoi
& nudc ta hién nay thi ciing s& rat kho khin
cho viéc thao luan va ban hanh luét chi tiét.
D6 1a chua ké, trong Qudc hoi hién nay,
khong phai mot van dé phap 1y nao ciing c6
thé duoc hiéu thdu dao, tuong tan boi tat ca
cac dai bieu Quéc hoi.

Theo théng ké cua tac gia, Qudc hoi
khoa XII c6 493 dai biéu Qudc hoi nhung
chi ¢6 131 dai biéu c6 bang tir ctr nhan luat
tré 1én (chiém 26,5%), Qubc hoi khoa XIII
¢6 500 dai biéu Qudc hoi nhung chi co 128
dai biéu c6 bang tir cr nhan luat trd 1én
(chiém 25,8%), Qudc hoi khoda XIV co 496
dai biéu Qudc hoi nhung chi c6 130 dai biéu
c6 bang tir cr nhan luat tré 1én (chiém

3 Nguyen Diang Dung, Lai ban vé nguyén tdic:
Quyén lyc nha nude la thong nhat, ¢é sw phdn cong
phdn nhiém giita ba quyén ldp phap, hanh phap va
tur phdp, Tap chi Nghién ctru 1p phép, sb 13, 2011,
tr. 7.
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26,2%)%. Qubc hoi khoa XV co 499 dai
biéu Qudc hoi nhung chi c6 168 dai biéu cd
bang tir cir nhan luat tré 1én (chiém 33,6%).
Qudc hoi 1a co quan lam ludt nhung ty 18
ngudi co bang tir ctr nhan ludt tré 1én chi
chiém khoang 26 - 34% nén ning lyc nhan
dinh va giai quyét mot vin dé phap 1y van
con nhiéu han ché. Tat nhién, nhiing dai
biéu khéng c6 bang cir nhan ludt trd 1én
khéng c6 nghia 1a khong am hiéu phap lut,
nhung that kho dé cho rang tat ca nhitng dai
biéu ndy s& co thé hiéu rd cac van dé phap
Iy mot cach tuong tdn. H¢ qua 1a thay vi
tranh ludn vé chinh séch, phuong an hanh
vi, rat ¢6 thé, moi su chd y lai d6 don vao
viéc gop ¥ cau chir, ngit phap. Vi vay, dé
loai trir tinh trang “van minh, vo nguoi”,
“lam van tap thé”, Qudc hoi nén lya chon
ban hanh luat khung véi nhiing quy dinh
chung, c6 tinh nguyén tic, dong thoi uy
quyén lap phép cho cic co quan hanh chinh
quy dinh chi tiét.

5. Nhirng bai hgc cho Viét Nam trong
viéc ban hanh luat khung

Mot la, trong bdi canh hién nay, dé luat
mang tinh 6n dinh, 1au dai thi lua chon ban
hanh luat khung van 1a mot gidi phap kha
thi. Tuy nhién, dé han ché tinh trang lut
nao cling 1a luat khung va quy dinh nao cua
luét cling 14 khung thi can quan triét nguyén
tic “khong giao cho co quan hanh chinh
quy dinh chi tiét cac ndi dung ma vén di co
thé duoc diéu chinh cu thé trong luat”®. Vé
van dé nay, Nghi quyét s6 66-NQ/TW di co
hudng goi mo rat hop 1y. Theo do, cac luat,

3 Cao Vi Minh, M¢t niém tin, bon trién vong va
nam thach thirc trong tién trinh thira nhdn quyén gidi
thich phap ludt cua Toa an, Tap chi Khoa hoc phap
ly, s6 02, 2019, tr. 4.

% H. Hofmann, Legislation, Delegation and
Implementation under the Treaty of Lisbon:
Typology Meets Reality, European Law Journal, 15
(4), 2009, p. 482.

b6 luat quy dinh vé& quyén con ngu:(n quyén
cong dan, to tung tu phap thi can phai quy
dinh chi tiét. Nguoc lai, nhung ndi dung lién
quan dén kién tao phat trién thi co thé ban
hanh luat khung diéu chinh. Tuy nhién, khi
ban hanh ludt khung thi ngay trong luét phai
xac dinh cy thé chu thé, pham vi va noi
dung dugc Gy quyén.

Hai 1a, trudc day, mac du Luat Ban
hanh vén ban quy pham phép luat nam 2015
(dugc sta ddi, bé sung nam 2020) cbd
nguyén tic “vdan ban quy dinh chi tiét phai
dwoc chudn bi va trinh do”‘ng thoi voi du an
ludt, phép 1énh va phdi dwoc ban hanh dé
co hiéu lyc cung thoi diém ¢ hiéu luc cia
van ban hodc diéu, khodan, diém dwoc quy
dinh chi tiét” (khoan 2 Diéu 11), nhung quy
dinh nay khong dugc triét dé tuan tha trong
thuc té. Nhiéu truong hop luat di co hiéu
lyc phap luat nhung mét khoang thoi gian
sau thi van ban quy dinh chi tiét méi duge
ban hanh. Theo théng ké, trung binh c6
chua t6i 60% s6 van ban quy dinh chi tiét
dugc ban hanh dung thoi han theo chuong
trinh, ké hoach®®.

Tuong ty Luat Ban hanh van ban quy
pham phép luat nam 2015 (dugc sira doi, bd
sung nam 2020), Luat Ban hanh véan ban quy
pham phép luat nim 2025 (dugc stra ddi, bo
sung nam 2025) van duy tri quy dinh: “Vin
ban quy dinh chi tiét phdi dwoc ban hanh dé
co hiéu lyc cung thoi diém c6 hiéu luc cua
van ban giao quy dinh chi tiét hodc thoi diém
co hiéu lyc cua noi dung dwoc giao quy dinh
chi tiét” (khoan 2 Piéu 53). Van d& c6 tinh
phép ly dat ra 1a trong truong hop cac co
quan nhan Gy quyén lap phip nhung “ng”

% \/$ Van Tuyén, Tham quyén ban hanh van ban quy
pham phap ludt cua Chinh phu, Thi fuéng Chinh
phi, B trueong, Thi trudng co quan ngang Bg, Tap
chi Dan chu va phap luat (S6 chuyén dé Du &n Luat
ban hanh van ban quy pham phép luat), nam 2015, tr.
68-69.
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hoac cham ban hanh van ban quy dinh chi
tiét thi giai quyét nhu thé nao.

Theo kinh nghi¢m cua Cong hoa Phap,
khi dé xay ra tinh trang “ludt treo” do cham
ban hanh vin ban quy dinh chi tiét nhiing
van dé duoc luat giao thi day 13 hanh vi trai
luat va phai ganh chiu trach nhiém phap
Iy*”. Do d6, néu ban hanh luit khung 1 can
thiét thi van can ap dit mot quy trinh chat
ché véi cac tiéu chuan 16 rang cho viéc ban
hanh vin ban quy dinh chi tiét®. Co ché
chiu trach nhiém 1a co s& quan trong nhat
nham bao dam cho viéc loai trir hién tuong
“ng” hodc chdm ban hanh van ban quy dinh
chi tiét.

Hién nay, Nghi dinh s6 79/2025/ND-CP
(duoc sira ddi, bo sung boi Nghi dinh sb
187/2025/ND-CP) vé kiém tra, ra soét, hé
thong hoa va xtr 1y vin ban quy pham phap
ludt c6 quy dinh chu thé soan thao, ban hanh
van ban trai phap luat phai ganh chiu hau qua
bét loi. Tuy nhién, nghi dinh nay lai khong
dé cap trach nhiém phap 1y cta chi thé “ng”
hodc cham ban hanh van ban quy dinh chi
tiét. Do do, can tiép tuc nghién ciru dé lam rd
trach nhiém ctia nhitng chii thé nay.

Ba la, khi xay dung du an luét thi trudc
d6, chinh sach 1ap phap nhat thiét phai duoc
x4c dinh r5%°. Trong trudng hop vi 1y do
khach quan phai ban hanh luat khung thi khi
soan thdo va trinh du 4n ludt, co quan chu
tri soan thdo phai trinh ca du thdo van ban
quy dinh chi tiét.

Trudc ddy, khoan 2 Piéu 11 Luét Ban
hanh véan ban quy pham phap luat nam 2015
(duoc sira doi, bé sung nim 2020) di quy

37 Jean - Michel De Forges, Droit administratif,
Presses Universitaires de France - PUF, 1993, p. 44.
38 Nguyén Si Diing, Thé su - Mgt goc nhin, Nxb. Tri
Thire, nam 2007, tr. 127.

¥ Vi Mio, Vé doi méi cong tac ldp phap, Tap chi
Cong san, sb 8, nam 1995, tr. 4.
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dinh: “Dw thdo van ban quy dinh chi tiét
phai dwoc chudn bi va trinh déng thoi voi du
an ludt”. Tuy nhién, khi ban hanh Luat Ban
hanh van ban quy pham phép luat nam 2025
(dugc sira doi, bo sung nam 2025) dé thay
thé cho Luat Ban hanh vin ban quy pham
phap luat nam 2015 (dugc sira doi, bd sung
ndm 2020), Quéc hoi da khong con duy tri
diéu khoan nay. Theo tac gia, viéc bi bo quy
dinh trén 13 chua that su thuyét phuc.

V& nguyén tic, mot co quan hanh chinh
da duoc trao quyén ban hanh vin ban quy
dinh chi tiét thi budc phai sir dung quyén
d6. Viéc soan thao mot van ban huéng dan
thi hanh di nhién khong phai bao gio cling
dién ra ngay, nhung né phai dugc tién hanh
trong mot khoang “thoi han phéap 1y” nhat
dinh. “Thoi han phap 1y” dé soan dy thio
van ban quy dinh chi tiét ciing chinh la
khoang thoi gian soan thao dy an luat bdi
néu du thao nghi dinh (van ban quy dinh chi
tiét) khong duoc chuan bi va trinh dong thoi
v6i luat (van ban duoc quy dinh chi tiét) thi
kha ning van ban quy dinh chi tiét c6 hiéu
luc cung thoi diém véi van ban duoc quy
dinh chi tiét 1a kho c6 thé xay ra. Do d6, noi
dung phép 1y nay can dugc bd sung vao
Luat Ban hanh van ban quy pham phap luat
nim 2015 (dwoc sta ddi, bo sung nim
2025). Diéu nay cang trd nén cép thiét trong
bdi canh rat nhidu luat hién nay duoc xdy
dung, ban hanh theo thu tyc rat gon.

Bén la, khong riéng gi Viét Nam, Chinh
phil nhiéu qudc gia trén thé gidi ciing 1a chu
thé chu yéu va thuong xuyén trinh du an
luat trude Qudc hoi. Van dé cua Quéce hoi 1a
chu trong 1am t6t vai tro tham tra va cha yéu
1a hudéng vao viéc danh gid, nhan dinh vé su
phu hop cua chinh sach trong dy an luat voi
tam tu, nguyén vong cua nhan dan. Trong
cac cong doan trén thi thdm tra dy 4n luat
dong vai tro rit quan trong. Voi sb luong
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van ban can thim tra 16n, HoOi déng Dan tdc
va cac Uy ban cua Qudc hoi kho c6 thé co
nhing thim tra chit luong néu thiéu doi ngi
cac chuyén gia giéi vé linh vuc phan tich
chinh sach, soan thao van ban phap luat. Do
d6, co thé bd sung ngudn nhdn luyc chit
lwong cao, co kién thirc chuyén sau vé phan
tich chinh sach, soan thao van ban béng co
ché thué khoan*®. V& mit chinh sach, Nghi
quyét s6 66-NQ/TW ciing di ghi nhan: “ap
dung ché do thué khodn twong xitng dé thu
hit, ndng cao chdt lwong nguon nhdn lyc
tham gia cac nhiém vu, hoat dong xdy dung
phdp ludr’. Vé miat phap 1y, cic co quan
thuc hién hoat dong thim tra hoan toan co
thé nghién ctru sir dung ché dinh hop dong
thuc hién nhiém vu cua cong chirc dugc quy
dinh trong Luit Cén by, cong chic nam
2025 va Nghi dinh s6 170/2025/ND-CP d¢
thu hit cac chuyén gia gioi tham gia hd trg
cho cong tac thdm tra du an luat cta Hoi
ddng Dan toc va cac Uy ban cia Qudc hoi.
Chinh tir hoat dong thim tra k¥ ludng cua
minh, Quéc hoi mdi phat hién ra nhiing ndi
dung can thiét quy dinh khung va nhitng noi
dung phai quy dinh chi tiét.

Bén canh d6, can phai c6 su két hop hai
hoa gilta “gidm sat trudc” va “giam sat
sau”. Thoi gian qua, co ché “tién kiém” da
boc 10 nhiéu han ché, vi vay, can phat huy
tac dung ctia “giam sat sau” - tirc 12 kiém tra
van ban quy pham phdp luat sau khi dugc
ban hanh. Hién nay, Hién phap nim 2013
(dugc stra ddi, bo sung nim 2025) va céac
luat lién quan dén hoat déng ciia Qudc hoi
déu quy dinh quyén giam sat tdi cao cia
Qudc hoi ddi véi cac van ban quy pham phap
luat cia Chinh phu, B trudng. Tuy nhién,
hoat dong giam sat t6i cao ctia Qudc hoi

0 Vii Van Huén, Ndng cao nang luc 1gp phap cua
Quoc héi dé ngan ngira tham nhiing chinh sdch, Tap
chi Nghién cuu lap phép, s6 22, 2017, tr. 26.

mang tinh chét chinh tri vi mé va khac xa véi
viéc phan quyét vé tinh hop phap trong van
ban quy dinh chi tiét ctia Chinh phu, B
trudng - mot hoat dong von mang tinh chét
chinh tri - phap ly - k¥ thuat vi mo6. Do do,
khong nén dat Qudc hoi, co quan quyét dinh
chinh sach vi mo, vao vi tri co quan tai phén
dé xem xét vé tinh hop phép cta vin ban quy
pham phap ludt. Kinh nghiém quéc t& cho
théy, can c6 mot co ché dic biét nham xu ly
cac van ban trai lut cia co quan hanh phap.
Co ché dic biét nay thuong phai do Toa 4n
dam nhan*’. Thiét nghi, kinh nghiém nay
ciing c6 thé duoc nghién ciru dé ké thira khi
ban hanh luat khung dang 1a mot xu thé hién
htru tai Viét Nam.

6. Két luin

Trong mot xa hoi bién chuyén nhanh
chong voi nhidu quan hé xa hoi moi phat
sinh, phuc tap, mo hd, luat khung 1a xu
huéng 1ap phap hién dai, giup can bang giita
tinh 6n dinh cta hé théng phap luat véi su
can thiét phai linh hoat, kip thoi dap ung
yéu cau phat trién cua dat nudc. Tuy nhién,
luat khung lai tiém 4n nhitng hé qua khéng
mong mudn. Do d6, nghién ciu kinh
nghiém cta cac qubc gia trén thé gidi vé
ban hanh luat khung dé loai trir nhitng hé
qua khéng mong mubén, dong thoi trao
quyén ty chi trong viéc ban hanh vin ban
quy dinh chi tiét, khuyén khich tinh than
“dam nghi, dam 1am” 1a diéu réat can thiét.
Hy vong, vo1 viéc ban hanh luat khung tich
cuc cing voi hé théng cac van ban quy dinh
chi tiét hop 1y, phap luat Viét Nam s& nhanh
chong thich tmg voi thyc tién bién dong, tir
d6 thiic day sy phat trién nhanh hon va hiéu
qua hon trong quan 1y, diéu hanh nha nudec.

4 A, Mills, Judicial Review Challenges to
Secondary Legislation in England and Wales:
Courting Controversy, Statute Law Review, Vol.
45,2024, p. 11.
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