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Tém tit: Quyén bao chira 1a mot trong nhitng quyén quan trong ctia ngudi bi budc t6i dé ho c6 thé
bao vé quyén va loi ich hop phép ciia minh trong qua trinh tham gia t6 tung hinh sy. Trong nhiing
nam qua, quyén bao chita cia nguoi bi bét, bi tam giam giit trong cac vy an co dau hiéu hinh su
theo B luat td tung hinh sy (BLTTHS) nam 2015 da c6 nhiéu thay d6i nham dam bao cho cac hoat
dong tb tung hinh sy dugc khach quan, toan dién, tranh oan sai va b lot toi pham.
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Abstract: The right to defence is one of the important rights of people accused so that they can
protect their legitimate rights and interests while participating in criminal proceedings. In recent
years, such right of people arrested and temporarily detained in cases with criminal signals under
the 2015 Criminal Procedure Code has undergone various changes to ensure that the activities of
criminal proceedings are objective, comprehensive, preventing wrongdoings from being committed
and criminals from evading justice.
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1. Pit van dé su. Quyén bao chita ¢6 vai tro quan trong

trong viéc dam bao cho cac hoat dong td
Quyén bao chita 1a mot trong nhitng quyén  tung hinh sy dugc khich quan, toan dién,
quan trong ctia ngudi bi budc t0i dé ho c6 tranh oan sai va bo lot toi pham. Do do,
thé bo vé quyén va loi ich hop phap ciia  ngodi hé théng phap ludt ctia cac quéc gia,
minh trong qua trinh tham gia t6 tung hinh  quyen bao chita ctia nguoi bi budc tdi cling
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duogc ghi nhan trong nhiéu diéu udc qudc té
va khu vuc, nhu: Tuyén ngén Qudc té Nhan
quyén nam 1948, Coéng udc Qudc té vé cac
quyén Dan sy va Chinh tri ndm 1966, cac
Nguyén tic vé bao vé tt ca nhimng ngudi bi
giam hay bi cam tu dudi bat ky hinh thirc
nao nim 1988, cac Nguyén tic co ban vé
Vai tro ctia Luat su nam 1990°...

O Viét Nam, quyén bao chita cia nguoi
bi budc t6i 14 mot quyén hién dinh, duoc
quy dinh trong céc ban Hién phap tir nim
1946 dén nay va quyen nay ngay cang dugc
mé rong’. Cu thé hoa cac quy dinh cia
Hién phap, truéc khi BLTTHS nam 1988
dugc ban hanh, cic van ban phap luat td
tung hinh sy quy dinh nguoi bao chira chi
c6 thé tham gia vao vu an khi két thuc diéu
tra. Dén BLTTHS nim 1988 quy dinh
quyén bao chita sém hon, tir khi c6 quyét
dinh khéi t6 bi can. BLTTHS nam 2003
quy dinh quyén bao chita c6 tir khi c6 quyét
dinh tam gitr. Pén BLTTHS nam 2015 d3
c6 thém bude tién nira khi quy dinh quyén
bao chira xuat hién ngay tir khi nguoi bi giir
trong trudng hop khan cip, ngudi bi bat.
Pham vi quyén bao chita ngdy cang mé
rong d6 1a bude tién quan trong thé hién
su tién bd cua phap luat td tung hinh su
Viét Nam.

BLTTHS nam 2015 chua c6 dinh nghia
thuat ngit “ngudi bi bat” ma liét ké nhiing
truong hop ngudi bi bat 1a: nguoi bi bat
trong truong hop pham tdi qua tang, nguoi
bi bét theo quyét dinh truy ni va ngudi bi
bt trong trudng hop khan cip. Con dbi véi
ngudi bi tam giit, Piéu 59 BLTTHS niam
2015 quy dinh: “Nguoi bi tam gilt 1a nguoi
bi giit trong trudng hop khan cép, bi bat
trong truong hop pham toi qua tang, bi bat
theo quyét dinh truy nd hodc ngudi pham
toi ty tha, dau thu va dbi véi ho da co quyét

dinh tam gi”’ [9]. Nhu vay, c6 thé thiy
ngudi bi bit, ngudi bi tam giit trong t6 tung
hinh su la nguoi bi tinh nghi 1a t6i pham va
can ap dung bién phap ngin chan, cach ly
ho véi xa hoi dé ho khong thé tiép tuc pham
t61, bo trdn hodc can tré viéce diéu tra. Piéu
nay cho thdy ngudi bi bat, nguoi bi tam giir
cling 13 nhimg ngudi bi bude t6i va bi yéu
thé, d& bi ton thuong trong t6 tung hinh sy.
Chinh vi vy, can phai dam bao quyén bao
chira cho ho. Bai viét nay dé cap quyén bao
chita; nhitng han ché, bat cép; va giai phap
bao dam quyén bao chita ctia nguoi bi bét,
bi tam giam gilr trong BLTTHS nam 2015.

2. Quyén tw bao chira, nho nguwoi khac
bao chira trong Bo luit té tung hinh
su 2015

2.1. Quyén tw bao chira

Ngudi bi bit, nguoi bi tam giit theo quy
dinh cia BLTTHS 2015 c6 quyén: duoc
biét 1y do minh bi bét, bi tam giit; duoc
thong bao, giai thich vé quyén va nghia vu
khi bi bit va bi tam gilr; trinh bay 101 khai,
trinh bay ¥ kién, khéng budc phai dua ra 1oi
khai chdng lai chinh minh hoic budc phai
nhan minh c¢6 t6i; dua ra ching ct, tai ligu,
dd vat, yéu cau dé ching minh su vo toi
hodc dua ra nhimg tinh tiét 1am giam trach
nhiém hinh sy cho minh. Trong tru(‘)rng hop
ndy, cac co quan c6 thim quyen pha1 co
trach nhiém xem xét, giai quyét yéu cau cia
ho. Néu khong chip nhén, co quan tién
hanh t6 tung phai 1ap bién ban, néu li do va
phai thong bao cho ngudi bi bét, ngudi bi
tam glu trinh bay y kién vé chu’ng cu, tai
lidu, d6 Vat lién quan va yéu cau ngudi co
thim quyén t6 tung kiém tra, danh gia;
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khiéu nai quyét dinh, hanh vi t6 tung cta co
quan, ngudi c6 thdm quyén tién hanh tb
tung trong viéc giit ngudi, bat nguoi téi co
quan, ca nhan c6 thAm quyén giai quyét
khiéu nai theo quy dinh tai Diéu 30 Hién
phap 2013 va Chuong XXXIII BLTTHS
2015. Viéc khiéu nai c6 thé bang miéng
hodc bang vin ban...

2.2. Quyén nho nguwoi khdc bao chita

Nguoi bi bat, ngudi bi tam giit hodc ngudi
dai dién hoac nguoi than thich cua ho co
quyén lua chon ngudi bao chita. Theo quy
dinh tai khoan 1 Diéu 72 BLTTHS 2015:
“Nguoi bao chita 1a nguoi duge nguoi bi
budc tdi nho bao chita hodc co quan co
thim quyén tién hanh t tung chi dinh va
dugc co quan, ngudi c6 tham quyén tién
hanh t6 tung tiép nhan viéc ding ky bao
chira” [9]. Ngudi bao chita co thé 13 luat su,
ngudi dai dién cia ngudi bi bat, ngudi bi
tam gitr, bao chira vién nhan dan hoac tro
giup vién phap ly (trr nhitng nguoi khong
duogc bao chita dugc quy dinh tai khoan 4
Diéu 72 BLTTHS niam 2015 gom: nguoi da
tién hanh tb tung vu an do, nguoi than thich
ctia ngudi di hodc dang tién hanh té tung
vu an do; nguoi tham gia vu an do voi tu
cach 1a nguoi lam ching, ngudi gidm dinh,
nguoi dinh gid tai san, nguoi phién dich,
nguoi dich thuat; nguoi dang bi truy ciu
trach nhiém hinh sy, nguoi bi két 4n ma
chua duogc x06a an tich, ngudi dang bi ap
dung bién phép xur 1y hanh chinh dua vao
co s& cai nghién bat bude, co s6 gido duc
bt budc), trong do: (1) Luat su 1a ngudi
bao chita phai c6 du tiéu chuan, diéu kién
hanh nghé theo quy dinh cua Luat Luét su,
thuc hién dich vu phap 1y theo yéu ciu cia
ca nhan, co quan, td chire. Tiéu chuén luat
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su, diéu kién hanh nghé cua luat su 1a: cong
dan Viét Nam trung thanh voi T6 qudc;
tuan thi Hién phép va phap luat; c6 pham
chat dao duc tot; co béng cr nhan luat; da
duoc dao tao nghé luat su; da qua thoi gian
tap su hanh nghé luat su; c6 suc khoe bao
dam hanh nghé luat su thi c6 thé tré thanh
luat su. Nguoi c6 du tiéu chuin néi trén
mudén dugc hanh nghé luat su phai co
Chtng chi hanh nghé ludt su va gia nhap
mot doan ludt su; (2) Nguoi dai dién cua
nguoi bi budc toi 1a nguoi dai dién theo
phap ludt ctia c4 nhan (Piéu 136 Bo luat
dan sy 2015). Thong thuong, nguoi dai dién
hop phap cia nguoi bi bude tdi thuong la
nhirng nguoi rudt thit, than thich cua nguoi
bi budc tdi nhu: bd, me, anh, chi, em rudt,
v, chong...; (3) Bao chira vién nhan dan 1a
cong dan Viét Nam tir 18 tudi trd 1én; trung
thanh v&i T6 qudc; co pham chat dao dirc
t6t; c6 kién thire phap ly; du sirc khoe bao
dam hoan thanh nhi¢m vu duoc giao; dugc
Uy ban Mt tran T quéc Viét Nam hoic t6
chuc thanh vién cia Mat tran cu tham gia
bao chita cho nguoi bi budc toi 1a thanh
vién cua t6 chitc minh; (4) Tro giup vién
phép 1y 1a cong dan Viét Nam la vién chirc
cua Trung tam trg gitp phap ly nha nudc co
du tiéu chuédn tro thanh tro giup vién phap
1y. Tiéu chuan tré thanh trg gitp vién phap
ly 1a: c6 pham chat dao dirc tét; c6 trinh
d0 cur nhan luat tro 1én; da duogc dao tao
nghé luat su hodc dugc mién dao tao nghé
luat su; di qua thoi gian tap sy hanh nghé
luat su hodc tap sy trg giup phap ly; cé stc
khée bao dam thuc hién trg giup phap 1y;
khong dang trong thoi gian bi xu 1y ky luat.

Nhu vdy, BLTTHS nim 2015 di bd
sung thém Tro giup vién phép Iy la nguoi
bao chita dé bao chita mién phi cho ngudi
bi bit, nguoi bi tam gitr néu nim trong 14
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nhém dbi tuong quy dinh tai Piéu 7 Luat
Tro gitp phap 1y [11] gdm cé: ngudi cd
cong voi cach mang; nguoi thudc hd nghéo;
tré em; nguoi dan toc thiéu sb cu tra &
ving ¢ diéu kién kinh té - x3 hoi dic biét
kho khin; ngudi bi budce toi tir di 16 tudi
dén dudi 18 tudi; ngudi bi budc toi thude
hd can nghéo. Nguoi thugc mot trong cac
truong hop sau ddy c6 kho khin vé tai
chinh nhu: cha dé, me dé, vo, chéng, con
cia li¢t si va nguodi c6 cong nudi
dudng khi liét si con nho; nguoi nhiém chat
doc da cam; nguoi cao tudi; ngudi khuyét
tat; nguoi tir di 16 tudi dén dudi 18 tudi 1a
bi hai trong vu 4n hinh sy; nan nhan trong
vu viéc bao luc gia dinh; nan nhan cua hanh
vi mua ban nguodi theo quy dinh cua
Luat Phong, chéng mua ban ngudi; ngudi
nhiém HIV ma Chinh phu quy dinh chi tiét
didu kién kho khan vé tai chinh cua ngudi
dugc trg gitip phap ly quy dinh tai khoan
nay phu hop voi diéu kién kinh té - xa hoi
(Diéu 7 Luat Trg gitip phap 1y nim 2017).
Viéc mo rong di€n ngudi bao chita cho
ngudi bi bit, ngudi bi tam giit khong chi dé
bao vé tot hon quyén, loi ich hop phap cua
nguoi bi bat, ngudi bi tam gitr ma con phu
hop voi diéu kién thuc tidn hién nay, khi
viéc tiép can lut su con nhiéu han ché va
da phan trg gitip vién phap 1y déu khong co
th¢ luat su nén khé khan trong viéc bao
chira cho nguoi bi bit, nguoi bi tam git.
Trong thoi han 12 gio ké tir khi nhan
dugc don yéu cdu ngudi bao chita cia
nguoi bi bét, bi tam gii thi co quan c6 thaim
quyén dang quan 1y ngudi bi bét, ngudi bi
tam gitr c6 trach nhiém chuyén don nay cho
nguoi bao chita, nguoi dai dién hodc nguoi
than thich cia ho. Trudng hop nguoi bi bit,
nguoi bi tam gitt khong néu dich danh
ngudi bao chira thi co quan c6 tham quyén

dang quan 1y nguoi bi bat, bi tam giit phai
chuyén don nay cho nguoi dai dién hodc
nguoi than thich cua ho dé nhitng nguoi
nay nho ngudi bao chita (Piéu 75 BLTTHS
nam 2015). Nhu vay, so véi cac quy dinh
truéc day, BLTTHS 2015 bd sung nguoi
than thich ctia nguoi bi bét, nguoi bi tam
giit c6 quyén moi ngudi bao chira.

Trong cac trudng hop nguoi bi bit,
ngudi bi tam giit 6 nhuge diém vé thé chit
ma khong thé tu bao chita; nguoi cd nhugce
diém vé tim than hodc 1a nguoi dudi 18
tudi thi néu nguoi bi bat, nguoi bi tam gt
hodc nguoi dai dién hodc nguoi than thich
cua ho khong moi nguodi bao chita thi co
quan c6 tham quyén tién hanh t6 tung phai
chi dinh ngudi bao chita cho ho (Piéu 76
BLTTHS nam 2015).

Nguodi bi bit, ngudi bi tam giit hodc
nguoi dai di¢n hodc nguoi than thich cua ho
c6 quyén tir chdi hodc dé nghi thay doi
nguoi bao chira. Truong hop ngudi bi bit,
ngudi bi tam gitt ¢6 dé nghi tir chdi nguodi
bao chita do ngudi than thich cua ho nho thi
diéu tra vién phai cing ngudi bao chita do
tryc tiép gip nguoi bi bat, ngudi bi tam giit
dé xéac nhan viéc tir chdi.

Pé tao diéu kién cho nguodi bao chira
nhanh chéng tiép can v6i qua trinh giai
quyét vu an, Piéu 78 BLTTHS nim 2015
quy dinh thu tuc “dang ky bao chita” thay
cho tha tuc “cép gidy chung nhin nguoi
bao chira” trudc ddy; dong thoi rat ngin
thoi gian dang ky bao chita tor 03 ngay
xubng con 24 gio.

Ngudi bao chita tham gia té tung tir khi
ngudi bi bit c6 mit tai tru s cia co quan
diéu tra, co quan dugc giao nhiém vuy tién
hanh mét s6 hoat dong diéu tra hodc tr khi
c6 quyét dinh tam giit, trir mot s truong
hop can gitr bi mat diéu tra ddi vé6i cac toi
xdm pham an ninh qubc gia. Nhu vay,

75



Khoa hoc xd hoi Viét Nam, s6 7 - 2019

BLTTHS nim 2015 quy dinh thoi diém
nguoi bao chira tham gia té tung sém hon
(ké tur khi nguoi bi bit c6 mit tai tru s& co
quan cong an) thay vi tham gia tir khi co
quyét dinh tam giir nhu trudc day.

Khi ngudi bao chita tham gia t6 tung thi
co cac quyén va nghia vu dugc quy dinh tai
diéu 73 BLTTHS nim 2015. Trong do,
BLTTHS nim 2015 quy dinh bd sung cho
ngudi bao chita quyén thu thap chimg ci;
kiém tra, danh gia va trinh bay y kién veé
chung cu, tai liu, dd vat lién quan va yéu
cau nguoi c6 tham quyén tién hanh t6 tung
kiém tra, danh gia. Pong thoi, khoan 3,
Piéu 73 BLTTHS 2015 ciing da bd sung,
quy dinh rd trach nhi€ém cua ngudi bao
chira: “Truong hop ngudi bao chira vi pham
phap luat, vi pham dao dirc nghé nghiép thi
tuy theo tinh chét, mtc do vi pham s& bi
huy bo viéc dang ky bao chira, xur Iy ky
luat, xtr phat hanh chinh hodc bi truy cuu
trach nhiém hinh syu; néu gay thi¢t hai
phai bdi thuong theo quy dinh cua phap
luat” [9].

Cac co quan t6 tung phai thong bao
truéc cho ngudi bao chita vé thoi gian va
dia diém tién hanh cac hoat dong tb tung dé
nguodi bao chira tham gia theo quy dinh
(Piéu 79 BLTTHS nim 2015).

Nhu vay, nhin chung cac quy dinh cua
BLTTHS nim 2015 lién quan dén quyén
bao chira ciia nguoi bi bét, nguoi bi tam gilr
vé co ban di phu hop véi cac quy dinh qudc
té vé bao dam quyén con ngudi trong tb
tung hinh suy.

3. Nhitng han ché, bt cap trong thuec tién

Thir nhdt, BLTTHS nam 2015 quy dinh
ngudi bi budce tdi (trong dé c6 nguodi bi bét,
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ngudi bi tam giit) c6 quyén ty bao chira
hodc nho nguoi khac bao chita. Viéc su
dung tir “hodc” 1a chua rd rang vi co thé
dan dén su hiéu nham 1a nguoi bi budc toi
chi ¢6 thé chon mét trong hai hinh thirc bao
chira, khi ty minh bao chira thi s€ khong
dugc nho nguoi khac bao chira hoac ngugc
lai. Trong khi d6, quyén ty bao chita va
quyén nhd ngudi khac bao chita 13 hai noi
dung ctia quyén bao chita, c6 mbi quan hé
trong hd. Pidu nay c6 nghia 1a khi bi can
nho nguoi khac bao chira cho minh thi ho
van c6 quyén tu bao chira va nguoc lai.

Thi hai, theo quy dinh cua BLTTHS
nam 2015 thi nguoi bi bét, nguoi bi tam git
¢6 thé tu minh bao chita hodc nhd nguoi
khac bao chita. Nhung trén thuc té, phan
16n ngudi bi bét, ngudi bi tam gitr 1a nhitng
ngudi thiéu hiéu biét vé phap luat. Do do,
ngay ca khi dugc giai thich ddy du cac quy
dinh cia phap luat vé quyén bao chita,
nguoi bi bat, nguoi bi tam giit cling khé co
kha nang thyc hién viéc tu bao chira cho
minh hoac nho nguodi bao chira trong qua
trinh t4 tung hinh sy. DPac biét, ddi voi
ngudi bi bit, ngudi bi tam giit ma khong co
nguoi than thich hoac c¢6 nguoi than thich
nhung khéng du diéu kién vé ning luc dan
su thi rat kho tiép can véi cac van ban quy
pham phép luat lién quan dén hoat dong to
tung hinh sy va trach nhi¢ém hinh sy ddi voi
chinh ban than ho, ciing nhu kho tiép can
dugc véi nguodi bao chita, bdi ho dang bi
cach ly.

Thir ba, BLTTHS nam 2015 quy dinh
trong thoi han 12 gio ké tir khi nhan duoc
don yéu cau ngudi bao chita cua ngudi bi
bét, ngudi bi tam giir thi co quan c6 thim
quyén dang quan 1y nguoi bi bat, nguoi bi
tam gitt c6 trach nhiém chuyén don nay cho
nguoi bao chira, nguoi dai dién hoac nguoi
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than thich cua ho. Quy dinh nay trén thuc té
kho dam bao thoi han thuc hién déi véi
nhitng khu vuc ving sdu, ving xa, mién
nui, hai ddo... hodc trong truong hop phai
chuyén don nay cho nguoi dai dién hodc
nguoi than thich cua ho. Bdi vi ¢ nhiing
khu vuc nay, viéc di chuyén, di lai rat kho
khan do diéu kién vé co so ha tang, phuong
tién chua dap ung dugc va thuong chiu su
anh huong, tic dong cua diéu kién thoi tiét
(mién ndi, vung cao troi mua co thé di lai
rat kho khan, khu vuc hai dao gid manh,
bién dong thi cac phuong tién van tai khong
dugc phép luu thong...), nén dé chuyén
dugc don dén dung nguoi bao chira hay
nguoi dai di¢n hodc nguoi than thich cua ho
d6i khi phai mat rat nhidu thoi gian. Bén
canh do, viéc gap dung nguoi dai dién hoac
ngudi than thich cta nguoi bi bét, ngudi bi
tam gitr d6i khi ciing khong hé dé dang
trong thyc té, nhat 14 cac truong hop ¢ xa,
viing su, vung xa, mién nai, hai dao....

Thir i, BLTTHS nam 2015 dé thay thé
thii tuc cdp gidy chimg nhan bao chita thanh
thu tuc dang ky bao chita lam cho thu tuc
tham gia t tung ctia ngudi bao chita duoc
rit ngén hon. Tuy nhién, cac thi tuc nay ap
dung trong thuc tién hién nay phat sinh mot
s6 vin dé bat cap, nhu: cach thuc gui thu
tuc dang ky va nhan thong bdo dang ky bao
chita chua cu thé, anh huong dén thoi han
dang ky va gui thong bdo dang ky cho
ngudi bao chita, cling nhu khong thdng nhat
thoi gian gap mat gitra ngudi bao chira va
ngudi duoce bao chira. Hién nay, viéc giri hd
so dang ky cua nguodi bao chira dugc thuc
hién bang hai cach: nodp truc tiép tai tru s
co quan diéu tra hodc giri qua duong bu’u
dién. Tuy nhién, viéc nop truc tiép mot sd
truong hop khong thuc hién dugc do khong
gip duogc ngudi tiép nhan hd so nén phai

chd hodc vé gui qua buu dién. Trudng hop
giri hd so ding ky qua duong buu dién thi
viéc tiép nhan, chuyén giao dén co quan
diéu tra c6 tham quyén theo dudng van thu,
hanh chinh mét rt nhiéu thoi gian, dan dén
cach tinh thoi han tiép can, cip thong bao
dang ky bao chira khong rd rang, tham chi
kéo dai, anh huong dén thoi diém nguoi
bao chita tham gia tb tung; vé thu tuc, mot
s6 noi khi tiép nhan don yéu cau ngudi bao
chira thi ngoai cac gidy to da dugc quy dinh
trong BLTTHS 2015 thi con doi hoi cung
cap thém céac gidy to khac nhu: hop dong
dich vu phap 1y, ching chi hanh nghé...;
thi tuc tro gitip phap 1y hién nay (Diéu 29
Luat Tro gil’lp phap 1y nam 2017) con phuc
tap. Cu thé, dé duoc tro gitip phap 1y, nguorl
bi bat, ngudi bi tam giit phai nop cac gidy
t& ¢6 lién quan dén vu viée trg giup phap 1y
ma nhiing gidy to nay thuong chi duge giao
cho nguodi bi bit, nguodi bi tam gitr ma
khong giao cho gia dinh ho nén rat kho cho
gia dinh va ban than ngudi bi bat, ngudi bi
tam gitr co thé tiép can duogc trg gitp vién
phap 1y; déng thoi, con phai ndp cé cac loai
gidy to chimg minh thudc déi tuong duoc
hudng tro giap phap ly. Mat khac, nguoi bi
bit, nguodi bi tam gitt hodc gia dinh ho s€
kho ¢6 thé tim dugc ngudi bao chira thong
qua tro giup phap 1y ngay tir khi bt dau lay
101 khai vi phai thuc hién mot sb thu tuc
hanh chinh dé co thé c6 dugc nhitng gidy to
néu trén. Ngoai ra, mot sb chu thé tién hanh
t6 tung thuong it chd trong viéc giai thich
phap luat vé trg gitip phap 1y cho nguoi bi
bét, nguoi bi tam git hodc gia dinh ho,
cling nhu khong yéu cau tro gitip phap 1y
tham gia t6 tung.

Thir ndm, Pidu 80 BLTTHS niam 2015
va Diéu 22, Piéu 34 Luét Thi hanh tam giir,
tam giam nam 2015 va Diéu 10 Thong
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tu lién tich s6 01/2018/TTLT-BCA-BQP-
TANDTC-VKSNDTC ngay 23 thang 01
nam 2018 cua B§ Cong an, BO Quéc
phong, Toa an Nhan dan tdi cao, Vién
Kiém sat Nhan dan t6i cao quy dinh vé
quan hé phdi hop giira co so giam giit voi
co quan c6 tham quyén tién hanh t6 tung va
vién kiém sat c6 thim quyén kiém sat quan
1y, thi hanh tam giit, tam giam thi nguoi bi
tam gilr, nguoi bi tam giam dugc gép nguoi
bao chira theo quy dinh. Tuy nhién, viéc
gip riéng giita ngudi bi bat, ngudi bi tam
gilt voi nguoi bao chita chua dugce quy dinh
cu thé, din dén viéc ca nhan, to chic co
tham quyén thuong lung tang khi tiép nhan
dé nghi nay tir nguoi bao chita va hau nhu
chua c6 trudng hop nao dugce giai quyét.
Thir sau, hién nay ) lugng luat su va trg
gitip vién phéap 1y con thiéu vé sé luong va
chat luong con nhiéu han ché nén nguoi
dan kho tiép can vai cac dich vu phép 1y khi
c6 nhu cau hodc phai tra gid qua cao cho
cac dich vu nay. Trong nhiéu vu viéc, nguoi
dan khong thé nho luat su cho nén quyén va
loi ich hop phap cta ho khong dugc dam
bao. Theo thong ké, ty 1¢ binh quén tong sb
luat su trén téng s6 dan cia Viét Nam hién
nay thap hon nhiéu so véi cac nudc trong
khu vuc! chi yéu van tdp trung & nhiing
thanh phd 16n nhu Ha Noi, Thanh phé Ho
Chi Minh, trong khi ¢6 noi khong du sb
lugng luat su dé thanh lap doan luat su. Sd
lwong ngudi bao chita ciing phan bd khong
dong déu giira cac ving mién nhu hién nay
(mot sb noi khong c6 hoac co sb luong luat
su va trg gitp vién phap Iy rat it va chi tap
trung tai thanh phd, thi xa ctia tinh) ciing da
gay nhiéu kho khin cho ngudi bi bit, nguoi
bi tam gilr va nguoi dai dién hodc than thich
ctia ho cling nhu khé khin cho co quan tién
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hanh té tung, nguoi tién hanh té tung trong
viéc lya chon ngudi bao chira.

4. Giai phap dam bao quyén bao chira
cho nguoi bi bit, nguwoi bi tam giir

Mot la, tiép tuc stra ddi, bd sung nham tbi
uu hoa cac quy dinh cia BLTTHS ndm
2015 vé quyén bao chita ctia nguoi bi budc
t6i phu hop vé6i thuc tién, nhat 1a vé trinh
tu, thu tuc dang ky bao chira va sy c6 mat
ctia ngudi bao chita, quyén va nghia vu cia
ngudi bao chita trong cac hoat dong t6 tung.
Bén canh d6, Toa 4n Nhan dan tdi cao,
Vién Kiém sat Nhan déan t6i cao, Bo Cong
an, Bo Qudc phong, Bo Tu phap can ban
hanh Thong tu lién tich vé dam bao quyén
bao chira trong t6 tung hinh su, xay dung
quy ché 1am viéc ctia nguoi bao chita khi
tiép xtc v6i ngudi bi bat, nguoi bi tam giir
tai nha tam gitr, trai tam giam hodc co s¢
giam gitt khac. Ngoai ra, can xéac dinh trach
nhiém cia co quan va ngudi tién hanh té
tung trong viéc khong thuc hién hodc co
hanh vi vi pham phéap luat, gdy kho khan,
can tré viéc thuc hién, dam bao quyén bao
chira cia nguoi bi bat, nguoi bi tam gitr.
Hai la, ngoai viéc t6i uu héa luat dinh
phul hop véi thuc tién ciing can day manh
cong tac tuyén truyén, phd bién phap luat
vé quyén bao chita va nang cao ¥ thirc chap
hanh phap luat cho nguoi dan va nguoi co
thim quyén tién hanh té tung. Viéc hiéu
biét, ton trong va thuc hién dung cic quy
dinh cua phap luat vé quyén bao chita cua
nguoi bi bat, ngudi bi tam giit va gia dinh
ho, ciing nhu tir phia co quan diéu tra, vién
kiém sat, toa 4n 1a mot dam bao quan trong
cho viéc thuc hién quyén bao chita cua
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ngudi bi bit, ngudi bi tam giit. Theo do, trai
tam giam, nha tam gitt va co s& giam gil
can tao diéu kién cho nguoi bi bét, nguoi bi
tam giir mudn ty minh bao chita dugc tiép
XUc vOi cac van ban quy pham phap luét
lién quan. Khi thuc hién quyén bao chira
cho ngudi bi bit, ngudi bi tam giit thi nguoi
c6 tham quyén tién hanh t6 tung phai c6
trach nhiém giai thich day du cac quy dinh
vé quyén bao chita va phai 1ap bién ban vé
viéc giai thich quyén va nghia vu cta nhitng
ngudi nay, trong d6 cd quyén bao chita va
duoc luu tai hd so vu 4n nhu mot quy dinh
bét buc. Pé dam bao tét nhit cho yéu cu
lya chon nguoi bao chita, cac doan luat su,
trung tAm tro gitip phéap 1y can c6 danh sach
cac luat su va trg giap vién phép ly (ghi 1o
dia chi lién hé, dién thoai, khai quat vé ning
luc...) gui dén cac co so tam gitr, tam giam,
dugc niém yét cong khai. Cac co quan tb
tung can phai tao moi diéu kién cho nguoi
bao chita thuc hién tot chirc niang chuyén
trach 1a bao chita. V& c4 nhin nguoi bao
chita can phai nhan thirc va néu cao hon
nira trach nhiém cta minh khi tham gia té
tung, khong lam tri tré hay can tré hoat
dong t6 tung va phai bao vé quyén loi cho
nguoi bi bt, nguoi bi tam gitr.

Ba la, thyc hién céac bi¢n phap, co ché
khic lién quan dén ngudi bao chia,
nhu: phat trién doi ngii ngudi bao chira ca
vé s6 luong va chét luong. Pong thoi, co co
ché quy hoach thich hop trong viéc phan bd
hop 1y doi ngii ngudi bao chira gitra cac khu
vuc, vung mién; quan tdm hon nira vé ché
dd, chinh sach cho nguodi thuc hién bao
chita. Can c6 co ché hd tro 1 rang dbi véi
tung nhém nguodi bao chita ¢ cac khu vyc
khac nhau (dong bang, mién nai, ving sau
ving xa, hai dao...) nham dong vién

khuyén khich ngudi bao chita thuc hién
quyén bao chita cho ngudi bi bat bj tam gitt
trong b luat td tung hinh su.

5. Két luan

Van dé bao dam quyén bao chita ciia nguoi
bi bat, bi tam gilt da tré nén quen thudc voi
thé ché phéap luat ciia hau hét cac qubc gia
trén thé gidi, trong d6 co nude ta. Viée tim
hiéu va nim viing quyén bao chita cua
nguoi bi bét, bi tam gitt khong chi gitp cho
bi can, bi cao thuc hién tron ven quyén
cong dan ma con tao nén tinh cong bang
trong hoat dong xét xur va tranh tung. Trén
co s& d6 xay dung mot xa hoi cong bang,
dan chu, van minh va tién bo.

Chu thich

2Khoan 1, Piéu 11 Tuyén ngdn Qudc t& Nhan quyén
nam 1948 ghi: “Bi cédo vé mdt tdi hinh su dugc suy
doan 1a v6 toi cho dén khi c6 di bang chimng pham
phap trong mot phién xir cong khai voi day du bao
dam can thiét cho quyén bién ho” [4]. Piém b,
Khoan 3 Piéu 14 Céng ude Quéc té vé cac quyén
Dan su va Chinh tri nam 1966 ghi: “Cé du thoi gian
va diéu kién thuan lgi dé chuédn bi bao chita va lién
hé v6i nguodi bao chira do chinh minh lya chon” [5].
Khoan 1, Nguyén tic 11 ciia Tap hop cic nguyén tic
vé bao vé tt ca nhitng ngudi bi giam hay bi cim tu
dudi bat ky hinh thic ndo nim 1988 ghi: “Mot
nguoi bi giam cé quyén tu bao chira hoac duoc luat
su giap 40 theo quy dinh cua phap luat” [6] va
Nguyén tic 13 quy dinh: “Bét ky ngudi nio, vao lic
bi bit giir va lac bit dau bi giam hay bi cam tu, hoic
ngay sau do, déu phai dugc co quan c6 thim quyén

chiu trach nhi€m veé vi€c bat giit, giam hay cam tu
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nguoi d6 cung cip cac thong tin tvong Ung va giai
thich vé cac quyén cua ngudi d6 ciing nhu cach tan
dung nhitng quyén nhu vay” [6]. Khoan 1 Cac
Nguyén tic co ban vé vai tro cta ludt su nam 1990
ghi: “Moi ngudi déu co quyén yéu cau su gitp do
cua luat su theo su lua chon ciia minh nham thiét lap
va bao vé cac quyén cua minh d6 trong moi giai

doan cua t tung hinh su” [7].

’ Piu 67 Hién phap dau tién nim 1946 cua nudc
Viét Nam dan chu cong hoa quy dinh quyén bao
chira: “Nguoi bi cao duoc quyén tr bao chita hoac
muon luat su”. Nhirng ban Hién phap tiép theo mé
rong quy dinh quyén bao chita ciia bi can, bi cdo.
Hién phap nim 2013 d3 m& rong pham vi céc dbi
tugng dugc dam bao quyén bao chita, ngoai bi can,
bi c4o méi c6 quyén bao chita nhu cac ban Hién
phap trudc day thi ngay khi nguoi bi bat da co quyén
bao chita theo quy dinh tai khoan 4 Diéu 31: “Nguoi
bi bat, tam gitt, tam giam, khoi td, diéu tra, truy td,
xét XU cO quyén tu bao chira, nho ludt su hodc nguoi
khac bao chira” [8].

* Theo théng ké nim 2013, binh quan 1 ludt su phai
phuc vu hon 14.000 dan; trong khi ty I¢ nay tai
Singapore 1a 1/1.000 dan, Thai Lan 1a 1/1.526 dan,
Nhat Ban 13 1/1.546 dan. D6 1a chua néi s6 lut su &
Viét Nam chi tdp trung & hai thanh phd 16n 1a Ha
No6i (1.630 luat su) va Thanh phé HO Chi Minh
(2.880 luat su); cac tinh thanh khac $6 luat su chi
khoang 3-5 nguoi [12].

Tai liéu tham khao
[11 Bo Cong an, BO Québc phong, Toa an Nhan dan
tdi cao, Vién Kiém sat Nhan dan tdi cao
(2018), Théng te lién tich s6 01/2018/TTLT-
BCA-BQP-TANDTC-VKSNDTC ngay 23 thang
01 quy dinh vé quan hé phéi hop giita co' s¢

giam giir voi co quan co tham quyén tien hanh
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(2]

(3]

(4]

(3]

(6]

(7]

(8]

(9]

[10]

[12]

16 tung va vién kiém sdt c6 tham quyén kiém
sat quan ly, thi hanh tam git, tam giam,
Ha Noi.

Ha Thai Tho, Huynh Xuén Tinh (2016), “Dam
bao quyén bao chita theo quy dinh ciia Hién
phap 2013 va B¢ luat t6 tung hinh sy 20157,
Tap chi Ly ludn chinh tri, s6 7.

Lién doan Luat su Viét Nam (2019), Cong van
s6 02/LPLSVN ngay 04 thing 01 vé viéc gép y
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quyén va loi ich hop phdp, Ha Noi.
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Lién Hop Qubc (1966), Cong wéc Quoc té vé
cde quyén Dan sy va Chinh tri, New York.
Lién Hop Qudc (1988), Cdc nguyén tic vé bao
Vé tdt ca nhitng nguwoi bi giam hay bi cam ti
dudi bat ky hinh thire nao, New York.

Lién Hop Quéc (1990), Cdc nguyén tic co ban
vé vai tro ciia Ludt su, Cuba

Qudc hoi nude Cong hoa xa hoi chu nghia Viét
Nam (2013), Hién phdp nudc Cong hoa xa hoi
chii nghia Viét Nam, Nxb Chinh tri qudc gia
Su that, Ha Noi.

Qudc hdi nude Cong hoa xa hoi chu nghia Viét
Nam (2015), Bg ludt t6 tung hinh sw, Nxb
Chinh tri qubc gia Sy that, Ha Noi

Qudc hoi nude Cong hoa xa hoi chu nghia Viét
Nam (2015), Luat Thi hanh tam gitt, tam giam,
Nxb Chinh tri Qudc gia Su that, Ha Noi.

Quéc héi nude Cong hoa xa hoi chu nghia Vit
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