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Tom tat

Viéc sira doi, bo sung, thay thé, bii bé hodc dinh chi viéc thi hanh (sau ddy viét chung la
sika doi, bé sung) quy pham phdp ludt (QPPL), van ban quy pham phdp ludt (VBOPPL) la
hoat dong mang tinh quyén licc nha miede, cdp thiét va tdt yéu khdach quan ciia céc co quan
nha nude c6 tham quyén nham diéu chinh cdc quan hé xa hdi phat sinh, thay doi, cham dirt
trong cac linh vuc cua doi séng xd hoi.

Két qua ciia qud trinh sira doi, bé sung, bai bé QPPL, VBQPPL dd, dang va sé tao
ra nhiéu VBQPPL stra doi, b6 sung co thir ty cac diéu, khodn khdc so véi thir tw cac diéu,
khodn ciia VBOPPL ban hanh lan dau; ddc biét, co quan nha nuwée c6 tham quyén ban
hanh mét VBOPPL sira doi, b6 sung nhiéu VBQPPL va VBQPPL cang dwoc sira doi, bo
sung nhiéu lan thi cang tao ra su phirc tap, rdc roi trong viéc nghién civu, tim hiéu, dp dung
va thuc hién phap luqt.

Do d6, viéc hop nhdt VBOPPL sita doi, b6 sung véi VBQPPL duwoc sira d6i, b6 sung
thanh van ban hop nhat (VBHN) la rdt can thiét va khong thé thiéu dwoc trong quy trinh
xdy dung, ban hanh va timg budc hoan thién hé thong phap ludt.

Tir khéa: Xdy dung, ban hanh, sira doi, bo sung, hop nhdt, phap dién hod.
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Abstract
The process of amending, supplementing, replacing, repealing, or suspending the
enforcement of legal norms and legal documents is an essential and objective exercise
of state power by competent state authorities to regulate evolving social relationships and
changes in various domains of social life. As a result of these modifications, numerous
amended legal documents have been, are being, and will be generated, featuring different
article and paragraph orders compared to the original promulgated legal documents.
Particularly, when multiple legal documents undergo repeated amendments and supplements,
the complexity and intricacy of studying, understanding, applying, and implementing the law
increase. Therefore, the consolidation of amended legal documents with the respective
amended legal documents into consolidated documents (CT) is crucial and indispensable
in the process of constructing, promulgating, and gradually perfecting the legal system.
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1. Khai quit chung vé vin ban quy
pham phap luat
1.1. Khdi ni¢m van bdan phadp ludt

Diéu 2 Luat Ban hanh vin ban quy
pham phap luit nim 2015 sitra doi,
bd sung nam 2020 (Luit BHVBQP-
PLSDBS 2020) dinh nghia: VBQPPL Ia

“van ban co chira quy pham phap luat
duge ban hanh theo ding tham quyéen,
hinh thire, trinh tw, thu tuc quy dinh
trong Ludt nay”.

Theo dinh nghia néu trén, VBQPPL
phai dam bao du cac yéu t6 sau day:

1) CO “chira quy pham phdp luat”
(QPPL);

ii) Puoc ban hanh “diing tham quyén,
hinh thiee, trinh tw, thu tuc quy dinh”
trong Luat BHVBQPPLSDRBS 2020.

Thim quyén ban hanh VBQPPL
dugc quy dinh tir Diéu 15 d&én Diéu 30
Luat BHVBQPPLSBBS 2020; hinh
thirc VBQPPL duoc quy dinh tai Diéu
4 Luat Luat BHVBQPPLSDBBS 2020
va duge nhic lai tai cc diéu tir Diéu 15
dén Diéu 30 Luat BHVBQPPL, ngoai
ra, hinh thtc VBQPPL con dugc thé
hién & chd sé va ky hiéu VBQPPL phai
c¢6 nam ban hanh & gifra s thir tw va ky
hiéu cac chir viét tat loai van ban, co
quan ban hanh van ban (trtt VBQPPL cua
QH, UBTVQH theo quy dinh tai diém
¢ Khoan 3 Piéu 10 Luat BHVBQP-
PLSDBS 2020 thi khong viét tat tén loai
van ban, chi viét sé thir tu ciia khoa QH
ban hanh van ban do6); trinh tu, thu tuc
ban hanh VBQPPL duoc quy dinh trong
Luat néu trén.

Vian ban c¢6 chira QPPL nhung duoc
ban hanh khong dang mot trong cac diéu
kién nhu: Co quan, nguoi ban hanh van
ban d6 khong co thim quyén ban hanh;
van ban d6 dugc ban hanh khéng ding
hinh thurc; hodac khong dung trinh tu, thu
tuc quy dinh trong Luat BHVBQPPL thi
khong phai 1a VBQPPL; do do, van ban

d6 khong c6 hi¢u luc, khong cé gia tri
thi hanh va phai bi xur ly theo quy dinh
cua phap luat.

Phap luat vé BHVBQPPL quy dinh
rat chit chd vé tham quyén, hinh thuc,
trinh ty, tha tuc BHVBQPPL dé ngin
ngira cac co quan, ngudi co thim quyén
trong cdc co quan nha nudc ban hanh
cac quy téc, quy dinh xam pham trat tu
phap luat, vi pham quyén, loi ich hop
phap ciia to chirc, ca nhan.

1.2. Phén logi van ban quy pham phdp ludt

C6 rat nhiéu cich phan loai
VBQPPL tuy theo muc dich, phuong
phap nghién clru, 4p dung phap luat.
Dudi day 1a mot sb cach phan loai
VBQPPL.

Phan loai theo tén goi va tham quyén
ban hanh thi c¢6 cac loai VBQPPL quy
dinh tai 15 khoan cua biéu 4 Luat
BHVBQPPLSBBS 2020; trong do,
loai VBQPPL tai Khoan 11 biéu 4 1a
VBQPPL cua chinh quyén dia phuong
& don vi hanh chinh - kinh té ddc biét
chua xudt hién vi Qudc hoi (QH) chua
thanh 1ap “don vi hanh chinh - kinh té
dac biét” & nudce ta. Viéc phan loai nay
rt quan trong dé co quan, t6 chirc, ca
nhan khi thdy co vin ban phap luat c6
quy tic, quy dinh dugc co quan, ngudi
c6 dung tham quyén ban hanh hay khong
dé quyét dinh viéc thyc hién hoac phan
anh dén co quan c6 thim quyén.

Phin loai theo thdm quyén ban
hanh 1a tap thé hodc ca nhan: VBQPPL
do tap thé nhu QH, Uy ban thudong vu
Quéc hoi (UBTVQH), Chinh phu, Hoi
d6ng tham phan Toa 4n nhan dan tdi cao
(HDTP TANDTC), Hoi dong nhan dan
(HPND), Uy ban nhan dan (UBND)
ban hanh thi c6: Hién phap, bd luat, luat,
phép Iénh, nghi quyét, nghi dinh; va
VBQPPLL do c4 nhan c6 tham quyén
ban hanh nhu Chu tich nude, Thu tudng
Chinh phu; Chéanh an TANDTC, Vién
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truong Vién kiém sat nhan dan tdi cao -
VKSNDTC, Tong kiém toan nha nudc,
B0 truong, thu truong co quan ngang
Bo thi c6: 1énh, quyét dinh, thong tu.

Phan loai theo thim quyén ban hanh
VBQPPL lién tich gitra cac co quan
nha nudc vdi co quan trung uwong cua
to chirc chinh tri - xa hoi: thir nhat,
VBQPPL lién tich gitta co quan nha
nude véi Poan Chu tich Uy ban trung
uvong Mait tran T quéc Viét Nam
(UBTUMTTQVN) thi c6: Nghi quyét
lién tich (NQLT) gitra UBTVQH, Doan
Chu tich UBTUMTTQVN; NQLT gitta
UBTVQH, Chinh phu, Poan Chu tich
UBTUMTTQVN; thir hai, thong tu
lién tich (TTLT) giita nguoi dung dau
cac co quan nha nudc véi nhau co:
TTLT gitta Chanh 4n TANDTC, Vién
truong VKSNDTC, Tong Kiém toan
nha nudc, Bo truong, Thu trudng co
quan ngang bgd. Khong ban hanh thong
tu lién tich gitta B§ trudng, Thu trudng
co quan ngang bd.

Phan loai theo thim quyén ban hanh
clia co quan quyén luc nha nudc cao
nhit (QH) va cic co quan hanh phép,
tu phap, kiém sat, kiém toan thi c¢6 thim
quyén 1ap phap va thim quyén lap quy.
Tham quyén 1ap phéap 1a tham quyén
ban hanh hién phap, bo luat, luat va
van ban c6 gia tri nhu luat 1a phéap 1énh
do UBTVQH ban hanh. Thim quyén
1ap quy 13 tham quyén cta céc co quan,
ngudi co tham quyén ban hanh hoic lién
tich ban hanh VBQPPL dé quy dinh chi
tiét va hudng dan thi hanh cac VBQPPL
do QH, UBTVQH, cac co quan nha nudc
cép trén ban hanh, thuong dugc goi la
van ban “dudi ludt”. Co tham quyén
nira dugc goi 1a “uy quyén lip phap”;
theo d6, UBTVQH ban hanh phép Iénh
c6 gia tri nhu luat cia QH dé diéu chinh

cac quan hé x4 hoi nhét dinh 1a uy quyén
1ap phap. Ngoai UBTVQH, Chinh phu
ciing c¢6 thé thyc hién “uy quyén ldp phap”
khi dugc UBTVQH cho phép theo quy
dinh tai Diéu 95 Luat BHVBQP-PLSDBS
2020 dé ban hanh nghi dinh “khdng dau”
(tirc 1a khong c6 luat, phép 1énh lam can
ctr ban hanh) nham diéu chinh cac quan
hé xa hoi méi phat sinh va phai tong két
sau mQt thoi gian thuc hi¢n dé nang dan
1én thanh phap 1énh hodc luat.

Phan loai theo tinh toan ven, théng
nhit vé ndi dung va hinh thic cia
VPQPPL thi c6: VBQPPL chua dugc
stra ddi, bd sung; VBQPPL di dugc sira
d6i, bo sung, trong d6 c6 VBQPPL da
dugc stra d6i, bd sung mot hodc nhiéu
lan; VBQPPL stra ddi, b sung VBQPPL
khéc cung loai do cuing mot co quan nha
nude, mot ngudi c6 thAm quyén ban
hanh. Phan loai tiép theo VBQPPL sira
ddi, bd sung thi c6: VBQPPL sira doi,
b6 sung moét VBQPPL va VBQPPL sira
dbi, bd sung nhiéu VBQPPL dé dam bao
tinh thong nhat vé nodi dung, hinh thirc
ciia mot hodc mot sé van dé trong mot
VBQPPL méi dugc ban hanh; vi du:
Luat s6 35/2018/QH14 ngay 20/11/2018
stra d6i, bd sung 37 luat lién quan dén
quy hoach.

Phan loai theo thir bac gia tri phap
Iy cia VBQPPL. Thr bac gia tri phap 1y
cua VBQPPL phu thudc vao dia vi phap
1y va cap cua co quan, ngudi co thim
quyén ban hanh; tc 13, co quan nha
nudc, ngudi c6 thim quyén & cip cang
cao thi VBQPPL do co quan, nguoi c6
tham quyén d6 ban hanh c6 gia tri phap
1y cao hon VBQPPL do co quan, nguoi
¢6 tham quyén thdp hon ban hanh. Cac
VBQPPL c6 gia tri phap ly theo thtr tu
tir cao nhat dén thap nhat quy dinh tai
Diéu 4 Luat BHVBQPPL (Stra d6i bd
sung) 2020.
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Phan loai theo ndi dung va hinh
thirc cua QPPL trong VBQPPL thi co:
VBQPPL ngi dung (vi du: B luat Dan
sy nam 2015) quy dinh Ve dia vi phap
ly, chuan muc phap 1y vé cach ung xu
clia ca nhan, phap nhan; quyén, nghia
vu vé nhén than va tai san cua ca nhan,
phép nhan trong cac quan h¢ dan su; va
VBQPPL hinh thirc (vi du: Bo luat T
tung dan sy ndm 2015 stra ddi, bd sung
cac nam 2019, 2020, 2022) quy dinh céac
nguyén tic co ban trong t6 tung dan sy;
trinh tu, tha tuc khoi kién; trinh tu, tha
tuc giai quyét vu an dan sy; thi hanh an
dan su v.v..

Phan loai theo trinh tu, tha tuc
ban hanh theo s6 luong ky hop thi co:
VBQPPL dugc thong qua tai mét, hai
hoac ba ky hop va VBQPPL duogc thong
qua theo thu tuc rat gon. Viéc phan loai
nay nham tinh thoi gian cho cac cudc
hop, thao luan, thong qua VBQPPL tuy
thudc vao ndi dung, hinh thic cua du
thao VBQPPL don gian hodc phuec tap.

Phan loai theo tinh hop hién, hop
phap thi c6 VBQPPL hop hién, hop phap
va VBQPPL dugc QH ban hanh hodc
cho phép ban hanh dé thi diém mot thoi
gian ¢6 mot s6 QPPL khong phu hop
v6i Hién phép, luat vi du: Nghi quyét
s6 97/2019/QH14 ngay 27/11/2019 cia
QH Khoa XIV thi diém t6 chirc mé hinh
chinh quyén db thi tai thanh phé Ha Noi.

Phan loai theo hinh thirc va ndi dung
thé hién cua VBQPPL thi c6: VBQPPL
(thuong 13 cac luat) ban hanh lan dau
sau khi phap dién hé thong QPPL thudc
cac ché dinh cia VBQPPL dé; VBQPPL
stra d6i, bd sung mot hodc nhiéu VBQPPL
khac; VBQPPL (stra d6i) dugc ban hanh
sau mdi lan phap dién thuong duogc ghi
theo ndm ban hanh do phép dién hé thong
quy pham phap luat cia VBQPPL do (vi
du: cac Luat Pat dai cac nim 1987,
1993, 2003, 2013; cac luat doanh nghiép

cac nam 1999, 2004, 2014 va 2020 v.v.).
1.3. Dic diém ciia vin bin quy pham
phap ludt

Thir nhdt, VBQPPL c¢6 chira QPPL,
13 “quy tac xit sw chung, c6 hiéu lyc bt
bugoc chung, dwoc ap dung lap di lap lai
nhiéu lan doi véi co quan, t6 chire, cd
nhan trong pham vi ca nuwoc hodc don
vi hanh chinh nhat dinh, do co quan nha
nude, nguoi cé tham quyén quy dinh
trong Ludt nay ban hanh va dwoc Nha
nwoc bao dam thue hién” theo Khoan
1 Piéu 3 Luat BHVBQPPLSDBS 2020.
Day la d4u hiéu, 1a ddc diém dau tién dé
xac dinh van ban d6 c6 phai la VBQPPL
hay khong.

Thir hai, cac loai VBQPPL nudc ta
khac nhau vé hinh thtrc, ndi dung, c6 gia
trj tir thip nhat dén cao nhat duoc phap
luat quy dinh rat chit ché vé thim quyén
ban hanh, ndi dung va hinh thirc dugc
ban hanh, trinh ty, tht tuc ban hanh, tao
nén su théng nhit vé ndi dung va hinh
thirc ctia hé thong phéap luat. Tuy nhién,
viéc lién tuc ban hanh méi, stra doi, bo
sung VBQPPL, 1am anh huong dén sy
théng nhat vé ndi dung cua hé thng
phap luat khi co cac quy dinh chong
chéo gitra cac VBQPPL do cung mot co
quan ban hanh vao cac thoi diém khac
nhau. Tai B4o cdo s6 86/BC-BTNMT
ngay 03/8/2022 vé& Két qua ra soat Luat
Dit dai voi cac luat co lién quan phuc
vu cong tac tham dinh cua Bo Tu phap
d6i v6i du thao Luat Dt dai (stra ddi),
B6 Tai nguyén va Mbi truong cho biét:
“112 Ludt, Bo ludt co cac quy pham lién
quan dén ddt dai, trong dé c¢é 22 ludt,
bé ludt c¢é quy pham viedng mdc, chong
chéo voi cac quy pham quy dinh trong
Ludt Pat dai”.

Thir ba, mdi VBQPPL dugc ban
hanh 13 két qua cua qua trinh phap
dién hoa mot hodc cac linh vuc ma
VBQPPL d6 diéu chinh; do do,
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VBQPPL géc, chua duogc stra d6i, bd
sung 1la mdt VBQPPL co6 logic chat
ché vé nodi dung va hinh thac. Cac
VBQPPL nhu Hién phap, cac bo lut,
luat, nghi dinh, thong tu v.v. du chi sua
d6i mot khai niém, mot thuat ngir hoic
mot vai diém, khoan, diéu ciing anh
huong dén nodi dung, hinh thic cia
cac diém, khoan, diéu con lai cua
VBQPPL do6 hoac cua cac VBQPPL
khéc c6 lién quan.

Thir tw, mdi VBQPPL do mot co
quan c6 thAm quyén ban hanh ¢ nhiing
pham vi diéu chinh va cac ddi tuong
ap dung dugc quy dinh tai tén loai,
trich yéu va cac diéu, khoan dau tién
ciia VBQPPL d6. Déi tugng ap dung
ctia VBQPPL 1a ¢4 nhén, t6 chire, cong
dong dan cu dugc xac dinh. Pham vi
diéu chinh cia VBQPPL la cac quan hé
x4 hoi ma VBQPPL d6 diéu chinh.

Thir ndm, sau mdi 1an phap dién, mot
bo luat hoac luat méi duge ban hanh co
$6 luong diéu tang so voi bd luat hodc
luat ban hanh trude d6, 1am cho s6 tha
tu cac quy dinh mau chdt, quan trong,
thuong xuyén dugc nghién ctru, 4p dung
hodc vién dan tir VBQPPL cii bi thay
ddi, gay kho khan cho viéc nho, tim hiéu
trong VBQPPL méi thay thé VBQPPL
cii va can phai c6 ban dbi chiéu.

Thir sdu, cac VBQPPL stra ddi, bd
sung nham stra doi, bd sung, thay thé,
bai bo quy dinh, tu, chir, cum tu, diu
cau v.v. trong VBQPPL duoc stra doi,
b6 sung, din dén vé mit hinh thic,
VBQPPL stra doi, bd sung co cac diém,
khoan, diéu, muc, chuong, phén cua
VBQPPL duoc sua ddi, bd sung nam
trong diém, khoan, diéu cia VBQPPL
stra doi, bo sung; néu khong hop nhit
VBQPPL stra ddi, bd sung voi VBQPPL
duoc sira doi, bd sung thi s€ rat kho khan
trong viéc nghién ctru, tim hiéu, 4p dung
va thue hién phap luat va ciing rat kho

khan, phtic tap trong ra soat, hé thong
hoa va phép dién hé thong QPPL.
2. Hop nhit vin ban quy pham phap luit
2.1. Cdc khai niém

Hop nhdt

“Hop nhat” 1a tir Han - Viét, gdbm
chit “hop & ¢6 nhiéu nghia, trong d6 c6
nghia 1a “gdp lai” va chit “nhdt — ¢
nghia 1a “m¢gt”. Hai chlt néu trén ghép
lai v&i nhau thanh “hop nhdt -7, 1a
dong tur, c6 nghia 1a “hop lai, gop lai
thanh mét” [1]. Tuc 13, hai hay nhiéu sy
vat, hién tuong ngang hang c¢6 mot sd
dic diém twong dong dugc hop nhat voi
nhau thanh mot nhu hgp nhat phap nhan,
hop nhat don vi hanh chinh cing cp,
hop nhit co quan nha nudc, to chirc chinh
tri, to chirc chinh tri - x4 hoi, t6 chirc xa
hoi nghé nghiép, to chirc kinh té v.v..

Viéc hop nhit don vi hanh chinh
cung cap nhu hop nhét tinh Ha Tay ci
v6i thanh phd Ha Noi theo quy dinh tai
Khoan 1 Piéu 1 Nghi quyét s6 15/2008/
QHI12 ngay 29/5/2008 ctua Qudc hoi
(QH) Khoa XII diéu chinh dia gi¢i hanh
chinh thanh phé Ha N6i va mot s tinh
c¢6 lién quan; theo d6, QH “hop nhdt
toan bo dién tich tw nhién la 219.341,11
ha va dan sé hién tai la 2.568.007 nguoi
ciia tinh Ha Tdy vdo thanh phé Ha Néi”’
[2]. Kéo theo su hop nhét tinh Ha Tay
v6i thanh phd Ha Noi 1a sy hop nhat cta
cac co quan, don vi, to chirc cap tinh cua
tinh Ha Tay cii voi co quan, don vi, to
chtic twong tmg cta thanh phd Ha Noi;
tue 14, cac co quan, don vi twong trng cua
Ha Tay va Ha Noi duoc “hop lai, gop lai
thanh mot”’; vi du: Tinh uy Ha Tay hop
nhat v6i Thanh uy Ha Noi thanh Thanh
uy Ha Noi, HDND, UBND tinh Ha Tay
hop nhat véi HDND, UBND thanh phé
Ha Noi thanh HDND, UBND thanh phd
Ha Noi, S& Noi vu Ha Tay hop nhat véi
S& Noi vu Ha Noi thanh S¢ Noi vu Ha
Noi v.v.
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Hodc hop nhat t chirc kinh té theo
quy dinh tai Khoan 1 Diéu 200 Lut
Doanh nghiép nam 2020; theo do, “hai
hodic mét sé cong ty (sau ddy goi la cong
ty bi hop nhdt) c6 thé hop nhat thanh
mot cong ty moi (sau ddy goi la cong ty
hop nhat), dong thoi cham dit ton tai
clia cdc céng ty bi hop nhat”,

Diéu 88 Bo luat Dan sy ndm 2015
quy dinh viéc hop nhat phap nhan; theo
d6, cac phap nhan co thé hop nhat thanh
mot phap nhan méi. Sau khi hop nhit,
cac phap nhan cii cham dut ton tai ké
tir thoi diém phép nhan méi duoc thanh
1ap; quyén va nghia vu dan sy ctia phap
nhan cii duoc chuyén giao cho phap
nhan mai.

Tém lai, hop nhat 13 hoat dong cua
co quan, nguoi ¢6 thim quyén nhim
lam cho hai hodc nhiéu thuc thé ngang
hang c6 nhimng diém tuong dong véi
nhau dugc gop lai thanh mot thyce thé
moéi duy nhit ké thira quyén, nghia vu
ctia céc thue thé cii sau khi cac thuc thé
cli chAm dut sy ton tai.

Hop nhdt VBQPPL

Céc su vat, hién tuong trong xa hoi
néu c6 nhimng tuong déng véi nhau ciing
c6 thé duoc hop nhat. Trong linh vuc
xdy dung, ban hanh, sira d6i, bo sung
VBQPPL, c6 thé hop nhdt VBQPPL
sira d6i, bo sung v6i VBQPPL dugc stra
do6i, b sung thanh VBHN vi giita hai
van ban ndy c6 mdi lién hé thdng nhat,
logic vé ndi dung va hinh thtc trinh bay
van ban. Do dé, viéc hop nhat VBQPPL
la dé dam bao tinh logic, thong nhat vé
hinh thtrc va ndi dung cia VBQPPL stra
ddi, bd sung v&i VBQPPL dugc stra doi,
bo sung thanh VBHN méi.

Hién nay, cac nha khoa hoc nudc ta
¢6 hai quan diém vé hop nhit VBQPPL.

Quan diém thtr nhat cho rfmg, “swra
doi ciia van ban hop nhdt sé cham dirt
hiéu lyc phap ly cua cac van ban duoc

hop nhat” [3].

Quan diém thi hai xem xét qua trinh
hop nhit VBQPPL nhu 1a mét thao tac
ky thuat trinh bay VBQPPL. Theo do,
“hop nhdt khéng lam dnh huong dén
noi dung va hiéu luc cua cac van ban
dwege hop nhat” [4].

Nhu vay, hop nhat VBQPPL la viéc
chuyén noi dung, hinh thirc sira d6i, bo
sung trong VBQPPL stra ddi, bd sung
VBQPPL da dugc ban hanh trudc do
vao VBQPPL dugc sira dbi, b sung
thanh VBHN theo quy trinh, k¥ thuat do
phap luat quy dinh.

Phdp dién va phdp dién hod

“Phdp dién” 1a tir Han - Viét, gdm
chir phap % ¢6 nhidu nghia, trong do,
c6 nghia 1a “phép nhdt dinh” [5] va chir
dién # co6 nghia 1a “phép tic” [6]. Hai

chit néu trén ghép lai thanh “phdp dién
L c6 nghia la “dem bao nhiéu phap
luat don hanh hop thanh mot bo phadp
ludt chung goi la phdp dién” [7]. Véi
nghia nay, phap dién 1a dong tur, tic 13,
phéap dién hoa, chi cac hoat dong lién
quan dén tap hop, sap xép cac van ban
phap luat thanh bd luat chung, 16n hon
cac van ban phap luat don 1.

Trong Tir dién Han - Viét (Am - Nghia
- Thé), tac gia DS Vian Gian giai thich
phap dién 8 13 “bé Iudt” [8]. Véi
nghia nay, phap dién 1a danh tir chi
mot hinh thirc van ban phap luat trong
hé thdng phap luat cua qudc gia.

Nhu vay, c6 cac giai thich khac nhau
vé nghia cia tir “phdp dién 434" trong
cac tr dién Han - Viét hién dang luu
hanh ¢ nudc ta.

Tir dién Luat hoc giai thich phap dién
hoa 14 hinh thic hé théng hoa phap luat
do “co quan nha nwéc cé tham quyén
tap hop, sdp xép cic quy pham phdp
ludt, cdc ché dinh ludt, cdc van ban quy
pham phap ludt trong nganh ludt theo
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trinh tw nhat dinh, logi bo nhitng mau
thudn chong chéo, cdc quy dinh 16i thoi
va bé sung nhitng quy dinh méi, tir dé,
ban hanh van ban quy pham phap luat
méi trén co sé ké thira va phdt trién cdc
quy pham phap ludt cii” [9].

Khoan 1 Diéu 2 Phap lénh Phap dién
hé thong QPPL nam 2012 dinh nghia:
“Phdp dién la viéc co' quan nha nudc
ra sodt, tdp hop, sdp xép cdc quy pham
phap ludt dang con hiéu lyc trong cac
van ban quy pham phap ludt do co quan
nha nuoc o trung wong ban hanh, tru
Hién phdp, dé xdy dung Bé phdp dién”.
2.2. Y nghia ciia hop nhdt vin bin quy

pham phap ludt

a) Pay la khau, 1a budc tiép theo
trong quy trinh xay dung, ban hanh, ra
soat, hé théng hod, phap dién hoa nham
timg budc hoan thién hé théng phap
luat. Thuc tidn cudc sdng ludn dién
bién s6i dong, rat kho du doan. Khi xay
dung chinh sach, ban hanh phdp luit,
cac nha hoach dinh chinh sach, cac nha
lam luat khong thé luong hét cac tinh
huéng thudc pham vi diéu chinh cua
chinh sach dugc dua ra, cia VBQPPL
dugc ban hanh, cac quan hé xa hoi moi
s& phat sinh, thay d6i hodc chim dut.
Vi vay, kip thoi diéu chinh chinh sach,
stra d6i, bo sung phap luat 1a rat can
thiét va chi c¢6 thé duge thuc hién thong
qua ban hanh VBQPPL dé stra ddi, bo
sung VBQPPL dang c6 hi¢u luc. Do do,
can phai hop nhit hai vin ban nay véi
nhau thanh VBHN dé duy tri tinh thong
nhat, logic vé noi dung, hinh thurc trong
VBQPPL stra ddi, b6 sung voi VBQPPL
duoc stra d6i, bd sung va tao diéu kién
cho viéc nghién ctru, 4p dung va thuc
hién phap luat duoc dé dang.

b) Viéc hop nhit VBQPPL tao diéu
kién, tién dé& cho ting budc hé thong
hoa, phap dién hoa. Cac co quan nha
nude c6 tham quyén dung cac VBHN 1a
ngudn quan trong dé hé théng hoa, phap

dién hod.

3. Quy dinh ciia phap luit vé hop nhit
van ban quy pham phap luit

3.1. Qua trinh hinh thanh quy dinh
cia phdp ludt vé hop nhit vin bin quy
pham phap ludt

Viéc ban hanh, stra ddi, bd sung
VBQPPL do céc co quan nha nudc cé
tham thuc hién theo chirc nang, nhiém
vu, quyén han duoc Hién phap va phap
ludt quy dinh. Trudc day, viéc hop nhat
VBQPPL sira d6i, b6 sung v6i VBQPPL
dugc stra d6i, bd sung chii yéu do cac
nha xuét ban thuc hién ma khong co quy
dinh nao cua phap luat didu chinh.

Ngay 03/7/2007, Uy ban thuong vu
Qudc héi (UBTVQH) ban hanh Nghi
quyét s6 1139/2007/UBTVQHI11 vé k¥
thuat trinh bay dy thao VBQPPL cua
QH, UBTVQH va phu luc mau cac vin
ban nay.

Tir Diéu 43 dén 46 Chuong 8 Nghi
quyét s6 1139/2007/UBTVQHI11 quy
dinh vé: K¥ thuat hop nhat vin ban sau
khi stra d6i, bd sung mot s6 diéu; cha
thich trong van ban sau khi hop nhét; trat
ti diéu, khoan khi hop nhat; trach nhiém
hop nhit. Nhung quy dinh néu trén cia
Nghi quyét con rét so sai, méi chi diéu
chinh viéc hop nhdt VBQPPL cua QH,
UBTVQH nhung d3 dat nén méng cho
viéc xdy dung, ting budc hoan thién
ché dinh vé hop nhat VBQPPL.

Viéc hop nhiat VBQPPL duoc
chinh thtc quy dinh tai Diéu 92 Luat
BHVBQPPL nam 2008; theo do, “van
ban sita doi, bo sung mét s6 diéu cia
van ban quy pham phap luat dwoc hop
nhat vé mat ky thuat voi van ban dwoc
sita doi, b6 sung” va “viéc hop nhat
van ban quy pham phap ludt do Uy ban
thuwong vu Qué'c hoi quy dinh”.

Quy dinh néu trén cua Luat BHVBQPPL
2008 méi dat van dé vé sy can thiét phai
hop nhat VBQPPL sira d6i, bo sung véi
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VBQPPL dugc stra doi, bd sung va viée
hop nhét duoc thuc hién theo quy dinh
cua UBTVQH.

Ngay 22/3/2012, UBTVQH da ban
hanh Phép 1énh hop nhat VBQPPL (sau
day goi tat 1a Phap lénh) gdm 04 chuong
v6i 20 didu nhu sau: Chuong I: Nhiing
quy dinh chung, gdm 04 diéu, tir Diéu 1
dén Diéu 4; Chuong II: Tham quyén va
td chuc hop nhét vin ban, g@)m 06 diéu,
tir Diéu 5 dén Didu 10; Chuong I1I: K§
thuat hop nhit van ban, gdm 08 diéu, tir
Diéu 11 dén Piéu 18; Chuong IV: Diéu
khoan thi hanh, gom 02 diéu, tir Diéu 19
dén Piéu 20 va Phy luc huéng dan ky
thuat trinh bay VBHN hop nhét.

Diéu dang luu y 1a viéc hop nhat
VBQPPL khong chi dugc dit ra doi
v6i cac VBQPPL sira d6i, bo sung va
VBQPPL dugc stra d6i, bd sung ké
tir ngay Phap 1énh nay c6 hi¢u lyc ma
con ca dbi voi cac VBQPPL stra doi, bd
sung va VBQPPL dugc sira d6i, bd sung
trude ngay Phap 1énh nay co6 hiu luc;
theo @6, Khoan 1 Diéu 19 Phap 1énh quy
dinh: “1. Trong thoi han 02 nam, ké tr
ngay Phap lénh nay co hiéu luc, cac van
ban dwoc ban hanh trudc ngay Phdp
lénh nay co hiéu luc phdi duoc hop nhat
va dang trén Cong bao dién tir va trang
thong tin dién tur cua co quan quy dinh
tai khodn 1 Piéu 8 ciia Phap lénh nay”.
Tuy nhién, trén thuc té, quy dinh néu
trén chua duoc thuc hién.

Nhu vay, lan dau tién, hé théng
VBQPPL nuéc ta ¢ Phap 1énh vé hop
nhit VBQPPL, rat can thiét va quan
trong trong viéc hoan thién vé mat hinh
thirc va ndi dung ciia VBQPPL sau khi
c6 sira d6i, bd sung VBQPPL.

Piéu 168 Luat BHVBQPPL nim
2015 tiép tuc quy dinh vé& hop nhat
VBQPPL nhu sau:

Thir nhat, VBQPPL stra ddi, bd sung
phai dugc hop nhat véi VBQPPL duoc

sira d6i, bd sung nham gop phan bao
dam hé thong phap luat don gian, rd
rang, dé sir dung, nang cao hiéu qua thi
hanh phép luét. V6i quy dinh nay, Luat
BHVBQPPLSDBS 2020 da chi rd muc
dich ctia viéc hop nhat VBQPPL.

Thit hai, viéc hgp nhat VBQPPL
dugc thuc hién theo quy dinh, cua
UBTVQH. Tuc 13, cac QPPL vé hop
nhat VBQPPL tiép tuc duoc diéu chinh
bang ciac QPPL do UBTVQH ban hanh
bang hinh thirc van ban 1a phap lénh,
chua dugc nang 1én thanh cac QPPL
trong Luat BHVBQPPL.

3.2. Diic diém ciia van bin hop nhit

Thir nhdt, VBHN la véan ban c6 chtra
cac QPPL trong VBQPPL gdc, chua stra
ddi, bd sung va cac QPPL stra ddi, bd
sung trong VBQPPL sira d6i, b sung,
dugc ban hanh theo ding tham quyén,
hinh thtrc, trinh ty, thu tuc quy dinh tai
Luat BHVBQPPLSDBS 2020 va Phap
1énh HNVBQPPL ndm 2012, dugc hop
nhét lai theo noi dung va hinh thtrc cua
VBQPPL gbc, dugc st dung chinh thirc
trong viéc ap dung va thi hanh phép luat,
nhung chua dugc cong nhan 1a VBQPPL.

Thir hai, VBHN c6 cac QPPL duogc
quy dinh vé hiéu lyc thi hanh theo vin
ban gdc, cac vin ban ctia cac lan sira doi,
bd sung va dugc chu thich déy du, chat
ché theo quy dinh cda phap ludt, thuan
tién va dé dang trong viéc tra ctru, nghién
ctru, hoc tap, &p dung, thuc hién, kiém
tra, ra soat, hé théng hod va phép dién.

Thir ba, VBHN lan sau duong nhién
thay thé VBHN lan trudc mic di Phap
lénh khong c6 diéu khoan nao vé viéc
VBHN ban hanh lan trude hét higu luc.

Thur tu, VBHN gilt dugc hinh thurc
ban dau va c6 cac quy dinh sira ddi, bd
sung duogc sap xép theo thir tu logic cua
VBQPPL gbc, chua sira doi, bo sung; do
d6, VBHN rat thuan tién cho viéc theo
ddi, ddi chiéu sy thay dbi cua cac quy
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dinh qua cac lan sira doi, b6 sung.

4. Panh gia vé phap lut hop nhit vin
ban quy pham phap luat

4.1. Uu diém

a) Phap lénh hop nhiat VBQPPL
quy dinh kha diy du, chit ché vé noi
dung, hinh thte va gid tri phap ly cta
VBHN. Céc quy dinh nay da tao co s&
phap 1y cho viéc hop nhat va sir dung
VBHN trong nghién ctru, 4p dung, thuc
hién phap luat trong giai doan nudc
ta dang trong qua trinh xay dung Nha
nuée phap quyén xa hoi chii nghia, doi
méi sdu sic, triét dé, toan dién va hoi
nhép sau, rong vao céc linh vuc cua doi
sdng qudc té. Qua trinh nay doi hoi cac
co quan nha nudc c6 tham quyén phai
tang cuong ban hanh chinh sach, phap
luat dé phuc vu sy nghiép d6i mai, hoi
nhép, xay dung va bdo v¢ dét nude. Vi
vay, viéc ban hanh mai, stra ddi, bd sung
chinh sach, phap luat phai dugc tién
hanh thuong xuyén, lién luc, kip thoi
dé dap mg yéu cau cua thuc tién trong
diéu chinh phép luat. Do d6, dé tao diéu
kién cho VleC nghlen clru, ap dung phap
luat sau mdi lan sira doi, bd sung, viéc
hop nhat VBQPPL stra ddi, bo sung véi
VBQPPL dugc sira d6i, bd sung thanh
VBHN la rat can thiét.

b) Viéc hop nhit VBQPPL tao diéu
kién cho phép dién hoa hé¢ thong phap
luat vé hinh thtc va ndi dung. Céc
VBHN la nhiing tai liéu quan trong
trong qua trinh phap dién ho4, rit ngan
dugc thoi gian kiém tra, ra soat tinh hop
hién, hop phap, tinh hé thong, su chong
chéo trong cac VBQPPL hién hanh.

¢) Qua vi¢c thuc hién trong thuc té,
cac QPPL vé hop nhit VBQPPL trong
Phap 1énh s& dugc dac rut kinh nghiém
va dugc nang lén thanh cac QPPL cua
Luat BHVBQPPL trong tuong lai.

4.2. Nhwoc diém
a) Viéc diéu chinh hop nhit VBQPPL

méi chi &p dung cho cac co quan nha nude
¢ trung wong ban hanh, khong 4p dung
dbi voi VBQPPL do chinh quyén dia
phuong (HDND, UBND) ban hanh la
khong hgp 1y vi cling nhu cac co quan
nha nude & trung wong, chinh quyén dia
phuong cling thuong xuyén ban hanh,
sta ddi, bod sung cac VBQPPL thudc
tham quyén. Do do, viéc nghién ctru,
ap dung cac VBQPPL ciia chinh quyén
dia phuong gap nhiéu kho khan khi c6
VBQPPL sira ddi, bo sung VBQPPL
dang co hi¢u luc; trong khi do, h¢ théng
phap luat nudc ta 1a mot thé thdng nhat
vé noi dung va hinh thirc cac VBQPPL
do céc co quan nha nudc tur trung wong
dén dia phuong ban hanh.

b) Quy dinh tai cac Diéu 5, 6 va 7
ctiia Phap 1énh vé thoi han hop nhat va
ky xac thuc VBHN 1a quéa ngin va kho
kha thi khi phai hop nhat cac VBQPPL
sta d6i, bd sung rat nhiéu diéu, khoan
cua VBQPPL duoc stra ddi, bd sung.

¢) Phap 1énh chua quy dinh ché tai
dé xur Iy cac hanh vi vi pham nhu: Hop
nhit khong dung thoi han hodc hop
nhit xong khong ding Ién trang thong
tin dién tir ctia co quan hop nhit vin
ban, khong ddng Cong bdo; khong thuc
hién quy dinh tai Khoan 1 biéu 19 cua
Phép 1énh nhu da trinh bay & Muc 3.1.
bai viét nay.

d) Piém b Khoan 2 Piéu 10 Phap
1énh giao BO Tu phap “theo doi, don
déc viéc hop nhat van ban”, nhung tir
khi Phap 1€nh dugc ban hanh va c6 hiéu
lwc dén nay, chua thidy B Tu phap thuc
hién trach nhiém nay, trong khi, khong
it VBQPPL stra ddi, bo sung da da dugc
ban hanh tir 1au nhung chua dugc hop
nhét, gay kho khan cho viéc nghién ctru,
ap dung va thyuc hién trén thyc té.

5. Kién nghi

bé xdy dung, ban hanh hé théng

phép luat don gian, ro rang, dé st dung,
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nang cao hiéu qua thi hanh phép luat, dé
nghi sira ddi, bo sung quy dinh cta phap
luat hién hanh vé& hop nhat VBQPPL nhur sau:
5.1. Sira doi, bé sung Phdp lénh hop
nhit VBOPPL 2012 theo huwéng:

a) B6 sung viéc hop nhat VBQPPL
ctia chinh quyén dia phuong tai Diéu 1
Phap Iénh;

b) Quy dinh ché tai d6i véi cac hanh
vi chdm hop nhat, khong ding VBHN
1én trang thong tin dién tir cua co quan
hop nhét.

5.2. Sira doi, bé sung Ludt BHVBQP-
PLSDBS 2020 theo hwong:

a) B6 sung Khoan 16 vao Diéu 4 ctia
Luat nhu sau: “16. Van ban hop nhat
van ban quy pham phap luat”.

b) B6 sung Khoan 3 vao Diéu 168

Tai liéu tham khao
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cua Luat nhu sau: “Van ban hop nhdt
thay thé van ban quy pham phdp ludt
sita déi, bo sung va vin ban quy pham
phap ludt dwoc sira doi bo sung. Van
ban hop nhat sau thay thé cdc van ban
hop nhat trude d6” nham giam bot sb
luong cac loai VBQPPL dang con ton
tai rat nhiéu va tao diéu kién don gian
hoa hé thong VBQPPL khi kiém tra, ra
soat, hé thdng hoa va phap dién hoa hé
théng phap luat.

¢) Sira ddi, bd sung cic quy dinh
khac cua Luat BHVBQPPLSDBBS 2020
va cac van ban phap luat khac co6 lién
quan dén hop nhat VBQPPL dé dam bao
su théng nhét, logic vé ndi dung, hinh thirc
trong phap luat vé hop nhit VBQPPL.
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