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The Fundamentals of the Amended Constitution of 2013…

THE FUNDAMENTALS OF THE AMENDED CONSTITUTION OF 2013 ON THE ACCOUNTABILITY OF CONSTITUTIONAL BODIES AND IMPLEMENTATION OUTLOOK
HA THI MAI HIEN *
Abstract: The organization and exercise of power in a democratic State ruled by law require the specification of accountability of power-holding subjects for the decisions made to those with oversight capacity as given by law. 
The Constitution of the Socialist Republic of Vietnam was ratified on 28 November 2013, at the 6th plenary session of the 13th National Assembly. Effective from 1 January 2014, the amended Constitution marks an outstanding progress in the power control mechanism in accordance with the principles of a socialist state ruled by law that is of the People, by the People, for the People.
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1. The basis for approaching and determining the accountability of constitutional bodies as in the amended Constitution of 2013

At the dawn of democracy, the Constitution of the capitalist state only tackled the accountability of the government to the parliament in the parliamentary regime. Later on, with the evolution of democracy and the rule-of-law state, the accountability of power-holding authorities has been extended in scope and subject following the power oversight mechanism. The accountability of power-holding subjects in Vietnam’s Constitution has evolved by similar objective principles. 

As the State’s core legal act, on 28 November 2013, the new Constitution of the Socialist Republic of Vietnam was ratified by the National Assembly and entered into effect from 1 January 2014.

Based upon the Constitution of 1992 and its previous versions, the amended Constitution of 2013 represented a new, fundamental step forward, reflecting more clearly the Party’s principles and President Ho Chi Minh’s ideology on democracy, people’s sovereignty and the rule-of-law state; on the relationship between the state and the citizens;(*)on the organization and exercising of power and the state’s duty to the people. The Constitution of 2013 is a new Constitution; both in terms of content, structure and in the way of approaching the fundamental issues of the Constitution, illustrating more adequately the universal features of constitutionalism, the most prominent one being its representation of the principle of power control, of the obligation of the state to acknowledge, respect, ensure and protect human rights, citizen rights; to regard human beings and human rights as top values, as the goal, the motivation of the entire operation of the political system and the State apparatus.
One of the most significant changes in the 2013 Constitution is the boost of people’s sovereignty as well as the emphasis on the state’s accountability to the people. The approach to accountability of constitutional bodies in the 2013 Constitution includes the principles on the organization and operation of power in the political system and state apparatus within a state ruled by law; first of all, it is the principle of the people sovereignty and division of power (power allocation, coordination and control among agencies within the organization and exercising of state power).

In order to institutionalize the principles of the Party on the outlook to establish a rule-of-law state, to ensure and promote the ownership rights of the people; to acknowledge, respect, protect and ensure human rights, citizen rights; to achieve the goal of a prosperous people and a strong, democratic, equitable and civilized country where everyone has a chance to a fulfilled life, to freedom, happiness, and to a holistic development, the Constitution has reaffirmed the basic principles on the organization and operation of the political system in general, and of the state apparatus in particular. The nature of the state, the power structure of the state was provided in Article 2, Article 3, Article 4, and Article 8 of the Constitution of 2013. As stipulated in Article 2: 

“1. The State of the Socialist Republic of Vietnam is a socialist state ruled by law and of the People, by the People and for the People.
2. The Socialist Republic of Vietnam is the country where the People are the masters; all the State power belongs to the People and is based on the alliance of the working class, the peasantry and the intelligentsia.

3. The State power is unified and delegated to State agencies which coordinate with and control one another in the exercise of the legislative, executive and judicial powers.”

Article 8 of the Constitution provides that:

“1. The State shall be organized and operate in accordance with the Constitution and law, manage society by the Constitution and law, and implement the principle of democratic centralism.

2. All State agencies, cadres, civil servants and public employees shall show respect for the People, conscientiously serve the People, maintain close contact with the People, listen to their opinions and submit to their supervision; resolutely combat corruption, waste, and all manifestations of bureaucracy, arrogance and authoritarianism”.
Based upon these core principles, the 2013 Constitution has clear provisions on the functions, tasks, powers, as well as on the operational mechanism of State agencies. In principle, a State ruled by law is one that honors people’s sovereignty; State organizations, agencies are entities which exercise State power vested in them by the People, which are organized and operated on the principle of democracy, accountability to the People for all the decisions made. On the other hand, a power system that is based on the principle of allocation, coordination and control between state agencies in exercising the legislative, executive and judicial powers requires for an accountability mechanism of power-holding subjects to overseeing agencies. In order to determine whether the decisions made by state agencies are legitimate, legal, practicing accountability in an open, transparent manner is one of the most efficient operating mechanisms of modern state agencies. With that in mind, the Constitution of 2013 keeps on reaffirming and honoring the role of the National Assembly - it is “the highest representative body of the People and the highest State power body of the Socialist Republic of Vietnam”, exercising “constitutional and legislative powers, decides on important issues for the country, and conducts the supreme oversight over the activities of the State”. It also specifies the powers, tasks, obligations of executive and judicial authorities to the People, to the National Assembly. When referring to the obligations of the rule-of-law State, Prof., Dr. Nguyen Dang Dung emphasized that: “Unlike other normal State, a rule-of-law state has accountability”. However “talking about the accountability of the State means talking about the accountability of the Government… The point of accountability is that the Government has to be accountable for its actions to the people or the legislative body, depending on how the government is set up.”(1)
2. Determining the accountability of constitutional bodies as in the amended Constitution of 2013

Giving report and explanation is a practice of State agencies which has been acknowledged and implemented in actual organization and operation of the Vietnam’s State agencies. The terms “explain”, “report” have been used in various documents of Government and State agencies. However, the Constitution of 2013 has specifically spelled out the reporting duty of certain subjects in the article on the organization and operation of the National Assembly Committees (Article 77):  

1. The Ethnic Council or the Committees of the National Assembly may request members of the Government, Chief Justice of the Supreme People's Court, Procurator General of the Supreme People's Procuracy, State Auditor General or concerned individuals to make reports, give explanations or provide documents on necessary matters. The persons who receive requests shall respond.(1)
2. State agencies shall study and respond to the proposals made by the Ethnic Council and the Committees of the National Assembly.”
“Give explanation” is a new terminology, appearing now for the first time in the Constitution, although previously it has been practiced by State agencies, as in the “report” of the National Assembly Standing Committee, the report of the Government to the National Assembly, the report of Ministries and Ministers to the National Assembly and its Committees.

Does this mean that, according to Article 77 of the new Constitution, the accountability of constitutional bodies is restricted within the scope of content and powers of the subjects? In my personal viewpoint, the accountability of constitutional bodies in each country, apart from some shared principles, will have different features, depending on the political regime of that country, similar to the position, role, tasks and powers of bodies within the State apparatus. Therefore, in my opinion, the accountability of constitutional bodies as in Vietnam’s Constitution of 2013 has to have a larger scope, inclusive of the obligation of constitutional-level State bodies to report and give clear explanation on issues and decisions within their competence to the People and to subjects with oversight capacity as given by law.  

Throughout the development of modern democracy, holding the State accountable for its decisions is meant to rationalize and monitor such decisions. Usually, in theory and practice, the focus and goal of the Constitution is to protect human rights, citizen rights and thus, the focus of accountability has been, first of all, on executive and judicial agencies for decisions related to human rights and citizen rights. In the Federal Constitution of Germany, accountability is established as one of the core principles of the rule-of-law State, similar to other principles such as democracy, power division, Constitutional superiority, legal system consistency, law abiding and compliance of executive and legislative agencies, legal safety and reliability protection... However, analysts of Germany’s Federal Constitution consider that: “in principle, imposing this obligation on administrative decisions results in difficulty for implementing subjects and the Court’s verdicts, not for all State activities. Enactment of decisions that makes it easier for implementing subjects and enactment of legal normative acts should not be subject to written explanation or report.”(2)
In the United States, also originating from the basic principles of the democratic State ruled by law, accountability goes in hand with committee inquiries and hearings in the Congress. In early days, committee hearings and reporting duty were only regarded as the “main mechanism used by committees to collect and analyze information prior to formulating legislative policies”.(3) However, with rising democracy and the extended mandate of the Congress, the issue of power oversight and control has gained prominence, committee hearings have been extended together with the execution of the Congress’ functions. In a research made by Assoc. Prof., Dr. Ngo Huy Cuong, citing the American academic Richard C. Sachs in Types of Committee Hearings, CRS Report for Congress, June 24, 2004, there are four types of hearings, as follows:(4)
1. Legislative hearings;

2. Oversight hearings;

3. Investigative hearings;

4. Confirmation hearings.

Academics have, nevertheless, noted the relativity of such classification. In our viewpoint, all hearings take root from the general mandate, position and role of the National Assembly within the organization and exercising of people’s power.

Committee hearing and reporting duty are one of the new highlights of the Constitution, engraved in Article 77. However, the accountability of State agencies as in the Constitution is not restricted within the scope of Committee hearing sessions. Committee hearing is one of the operating mechanisms of the National Assembly at a time when there is a need to improve on its responsibility and permanency in executing its mandate, on the openness, transparency and accountability of State operations in an era of rising importance of information and the right of access to information. 

As stipulated in the Constitution of 2013, accountability is understood as the means for organizing and exercising power according to which individuals or agencies with competence have to give clear, thorough report and explanation on any issues to the overseeing subjects upon request or as scheduled by law. The accountability of constitutional authorities as laid out in the Constitution of 2013 is imposed upon the following subjects:

Firstly, all the State agencies have the responsibility to report and give explanation to the People (to the Vietnam Fatherland Front) directly or via mass media; Party organizations and Party members have the responsibility to report and give explanation to the People on their decisions;

Secondly, as stipulated in Article 70 of the new Constitution on the supreme oversight over the observance of the Constitution, laws and resolutions of the National Assembly, the President, Standing Committee of the National Assembly, Government, Supreme People’s Court, Supreme People’s Procuracy, National Election Council, State Audit Office and other agencies established by the National Assembly have to report to the National Assembly; 

The President of the State is responsible, and shall report on his or her work, to the National Assembly (Article 87).

· The Government is responsible to the National Assembly and shall report on its work to the National Assembly, the Standing Committee of the National Assembly and the President (Article 94).

· The Prime Minister has to make reports to the People through the mass media on important issues falling within the competence of the Government and the Prime Minister (Clause 6 Article 98).

· Ministers and Heads of ministerial – level agencies are members of the Government, shall preside over their ministries or ministerial-level agencies, and shall lead the work of their ministries or ministerial-level agencies; shall perform the State management of the sectors and fields under their charge; and shall organize and monitor nationwide the implementation of laws concerning their sectors and fields. Ministers and Heads of ministerial-level agencies shall report on their work to the Government and Prime Minister; and make reports to the People on important issues under their management (Article 99);
· The Chief Justice of the Supreme People’s Court, the Procurator General of the Supreme
·  People's Procuracy are responsible, and shall report on their work, to the National Assembly. When the National Assembly is in recess, these are responsible, and shall report on their works to the Standing Committee of the National Assembly and the President (Articles 105, 108).
· The State Auditor General is responsible
·  and shall report on audit results and his or her work, to the National Assembly. When the National Assembly is in recess, he or she is responsible, and shall report on his or her work, to the Standing Committee of the National Assembly (Article 118).
· Articles 113 and 114 specify the reporting duty of local authorities: The local People’s Council is responsible to the local People and State agencies at higher levels; the People’s Committee is responsible to the People's Council and State administrative agencies at higher levels.

· With respect to the reporting duty at Committee and Ethnic Council hearings as stipulated in Article 77, this shall include members of the Government, the Chief Justice of the Supreme People's Court, the Procurator General of the Supreme People's Procuracy, the State Auditor General and concerned individuals shall make reports, give explanations or provide documents on necessary matters upon the request of the Committees and Ethnic Council of the National Assembly.

· Accountability as stipulated in the Constitution of 2013 shall apply on organizations and members of the Communist Party of Vietnam (as given in Article 4).

The reporting duty is carried out on a regular basis or upon demand. To sum up, the accountability of constitutional bodies as set out in the Constitution 2013 is one of the most important aspects of the constitutional regime on the organization and execution of political power, State power, reaffirming the duty of the State and of constitutional-level power-holding subjects to be accountable to the People by providing information, explaining thoroughly, clearly and openly their policies and decisions to subjects with oversight capacity as entitled by the Constitution, in order to respect, ensure and protect human rights and basic citizen rights.

3. Some outlook on the exercising of accountability of constitutional bodies as in the amended Constitution of 2013

The Constitution is the underlying legal act, the content of the Constitution is the foundation and the basis for the entire legal system. Therefore, implementing the Constitution requires that the provisions of the Constitution are realized, promoted and protected, including:
a) Implementation

Overall review of the entire legal system (including everything constituting it) based on which legal documents and acts on the organization of the State apparatus should be promptly formulated;

Establish new institutions in accordance with the provisions of the Constitution, namely, to determine the powers, tasks and provide necessary resources, personnel for the institutions to operate effectively. This should be carried out in parallel with amendments of existing legal acts on the organization and operation of the State apparatus.
The State is a power-holding institution belonging to the People. It is organized and operates for the benefit of the People, and serves the People. The obligation of the State and human rights, citizen rights are two sides of a coin. The two main aspects of the Constitution have an organic, dialectical correlation with each other. In order for the Constitution to be effectively enforced, there is the need to establish a new institution specifically tasked with monitoring and inspecting the observance of the Constitution, such as the National Assembly Inspectorate.

It is necessary to promulgate new, adequate legal acts and policies and abolish regulations, legal acts that contradict with the new Constitution, maintain hearings that are held by Committees and agencies of the 13th National Assembly and which are broadcast live on the national television or reported on the mass media. For example:
- The hearing session of the Legal Committee of the National Assembly, in which the Ministry of Construction reported to the Legal Committee of the National Assembly on Circular 16/TT-BXD (on 25 February 2014). The outcome of the hearing session was highly appreciated by the people.
- The reporting session to the National Assembly Standing Committee and the National Assembly Provincial Delegations on market surveillance duty amidst the complex evolution of agricultural prices and purchase of selected agricultural products by foreign traders (April 2014).

- The reporting session held by the Science and Technology Committee where the Minister of Agriculture and Rural Development, Minister of Science and Technology, Minister of Industry and Trade reported on some issues on “Science – Technology and the development of agriculture and rural areas” (8 April 2014).

- Reporting sessions of State agencies in recent periods have served as a practical foundation for future implementation of the Constitution of 2013 on accountability of State constitutional bodies.

b) Introduction and practice of the Constitution in real life

The following tasks surpasses the initial implementation phase, they are carried out to establish institutions and legal acts which serve as the foundation for the State’s operating mechanisms, including execution of accountability:

+ Promulgate legal acts on institutions, monitoring mechanisms of the people over State agencies, among power-holding agencies, organizations, legal acts on freedom rights of people, of citizens: law on referendum, laws on information, access to information, law on association, law on supervision and social criticism, and many others…

+ Ensure that institutions established by the Constitution are provided with adequate resources and other types of support: set up communication networks, erect a Center for communication and implementation monitoring of the Constitution, increase the number of specialized delegates for the National Assembly Committees and Delegations so that these institutions can operate on a regular basis. 

+ Regularly hold referendums on the operation of the State, of civil servants and public employees; at the same time, ensure the necessary conditions for the power-holding subjects to practice their accountability to the people and subjects with oversight capacity. 

+ Ensure the citizens’ right to justice.

+ Support the public to participate in public and State matters.

c) Protection

To be fully aware of the Constitution and carry out activities that aim to preserve the entirety of the Constitution, as follows:

+ Formulate a system of sanctions and penalties to handle constitutional violations (including of offences of accountability), for instance, combine resignation with confidence voting mechanisms;

+ Limit the ability of incomplete interpretation of the spirit of the Constitution in awareness and implementation; for a start, formulate legal acts and documents on the organization of the State apparatus, on institutions within the organization and exercise of power, on legal acts and laws clarifying the mechanism of ensuring and protection of human rights, citizen rights.

+ Avoid distortions of the Constitution’s standards and extremist actions, violations of the Constitution.

At present, when there is yet a competent institution such as the Constitutional Court, the National Assembly Inspectorate would be the right institution for implementing the Constitution of Vietnam.

The supremacy and entirety of the Constitution mean, above all, the rights of the People, human rights and citizen rights are protected. Therefore, continuing to formulate and enact legal acts on referendum, on the right to access to information, the law on association, other civic and criminal laws… following the new spirit of the Constitution is the most urgent and crucial task under current circumstances.
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