@ LUAT CHUNG KHOAN (SUA DOI) VA NHING NOI DUNG MG1 CAN QUAN TAM

QUYDINH VETY LE SGHG'U COA NHA DAU TU NUGC
NGOAI TREN THI TRUGNG CHUNG KHOAN VIET NAM

TRAN THI XUAN ANH, PHAM TIEN MANH

Ludt Chirng khodn s6'54/2019/QH14 (Ludt Chirng khodn ndm 2019) sé cd hiéu luc tir ngay
1/1/2021 vdi nhiéu quy dinh méi quan trong, ky vong sé gép phdn thiic ddy thi truéng ching
khodn Viét Nam phdt trién bén viing trong tuong lai. Mét trong nhiing diém méi quan trong dé la
Ludt Chiing khodn ndim 2019 da quy dinh cu thé, chi tiét vé nhitng ni dung lién quan dén ty Ié s¢
hitu ctia nha ddu tw nuéc ngoai trén thi trudng chiing khodn. Diéu nay tao ra khung phdp Iy dong
bé, cdi md thu hiit dong vén ddu tu nuéc ngodi, tdng quy mé, thanh khodn cho thi trugng chiing

khodn, gp phdn hé trg thiic ddy ting trudng kinh té

Tir khéa: Ludt Chiing khodn 56 54/2019/QH14, ty I¢ sé hitu cla nha ddu tu nudc ngoai, thanh khodn

COMMENTS ON OWNERSHIP RATIO OF FOREIGN INVESTORS
IN VIETNAM SECURITIES MARKET IN LAW ON SECURITIES
NO.54/2019/QH14

Tran Thi Xuan Anh, Pham Tien Manh

Law on securities No. 54/2019/QH14 (Law on
securities 2019), effective from 1/1/2021 with
many new regulations, is expected to contribute
to promoting the sustainable development of the
securities market. One of the important new points
is that the Law on Securities 2019 has specific
provisions, detailing the contents related to foreign
investors’ ownership in the securities market. This
creates a synchronous and open legal framework
to attract foreign investment flows, increasing the
scale and liquidity of the securities market, thereby
contributing to promoting economic growth.
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Khung khé phap ly vé ty 1é s& hitu cia nha
dau tu nudc ngoai trén thi truéng chiing khoan

Nham tao diéu kién mdi truong phap ly thuan
lgi thu hut sy tham gia ctia cac nha dau tw nudc
ngoai va dong vén nuwdc ngoai vao thi truong
chttng khoan Viét Nam, mot loat chinh sach lién
quan da dwoc thay d6i, ban hanh va thuc hién
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trong giai doan 1998 — 2019. Bat dau tir Quyét
dinh s6 139/1999/QD-TTG ngay 10/6/1999 vé ty 1é
tham gia cua bén nuwdc ngoai vao thi treong chiing
khoan Viét Nam trén co s& Nghi dinh s6 48/1998/
ND-CP ngay 11/7/1998 ctia Chinh phu vé chiing
khoan va thi treong chiéng khoan. Theo d6, van
dé so htu cua nha dau tu nudc ngoai bi khéng
ché& & muc ty 1é va d6i twong so hitu gom ty 1€ so
httu trai phiéu, ¢ phiéu va d6i véi nhom cong ty
tai chinh va phi tai chinh. Cu thé: (1) cac t6 chte,
c4 nhan nudc ngoai dwgc ndm gitt t8i da 20% tdng
s6 ¢O phiéu dang luu hanh cua mét t6 chirc phat
hanh, ching chi quy dau tw ctia mét quy dau tw
chiing khoén, trong d6, mot t6 chitc nudc ngoai
dwoc nim gitr t6i da 7% va moét ca nhan nuwdc
ngoai duoc ndm giit t8i da 3%; (2) cac t8 chuc, ca
nhan nudc ngoai dwoc ndm gitt t8i da 40% téng s6
trdi phi€u dang luwu hanh cta 1 t6 chic, trong d6
1 phdp nhan nam git t3i da 10%; 1 c4 nhan nam
gitt t8i da 5%. V6i cong ty chitng khoan, mitc nam
gitt t0i da ctia bén nudc ngoai trong céng ty chiing
khoan lién doanh la 30%.

Tiép dén la Quyét dinh s6 146/2003/QD-TTg
thay thé Quyét dinh s6 139/1999/QD-TTG quy dinh
cu thé vé ndi rong hon ty 1é s¢ hitu nha dau tw
nuwdc ngoai song van c6 su khac biét vé d6i tuong
so httu d6i véi cong ty tai chinh va phi tai chinh.
Cu thé, (1) cac t0 chtc, ca nhan nudc ngoai dugc
nam git t8i da 30% sG ¢ phiéu niém yét cta to
chttc phat hanh, dong thoi bo gidi han tran s¢ httu
cho 1 nha dau tw; (2) tran sd hiru ctia khéi ngoai
tai cong ty ching khodn, cong ty quan ly quy dwoc
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HINH: DIEN BIEN MUA-BAN RONG CUA NHA PAU TU NUGC NGOAI TRONG GIAI DOAN 2010-2019

SO LUONG: Triéu c6 phiéu, GIA TRI: Ty déng
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nang lén 49% von diéu 1&; khong gidi han vé ty 1é
s6 hitu d6i véi trai phiéu.

Ngay 29/9/2005, Thu tuéng Chinh phu da ban
hanh Quyét dinh s6 238/2005/Qb-TTg vé ty 1é
tham gia cua bén nudc ngoai vao thi truong chiing
khoan Viét Nam. Véi Quyét dinh nay da tao ra
budc tién dang k& khi quy dinh tran so httu khéi
ngoai d&i vdi cdng ty chimg khoan, cdng ty quan
ly quy la 49% von diéu 1€, cong ty dai chiing niém
yét, dang ky giao dich 1a 49% s& c& phiéu niém yét,
dang ky giao dich (trir treong hop mot s6 nganh
ngheé dac biét) va khong han ché déi véi trai phiéu,
trir treong hop cac diéu uwéc qudc té€ ma Chinh phu
Viét Nam ky két ¢ quy dinh khac.

bén nam 2015, Chinh phu ban hanh Nghi
dinh s6 60/2015/ND-CP ngay 26/06/2015 stta d06i,
b6 sung mdt s6 diéu ctia Nghi dinh s& 58/2012/
ND-CP ngay 20/7/2012 ban hanh quy dinh khong
han ché ty 1é s& httu cua nha dau tv nudc ngoai,
triv treong hop diéu 18 cong ty c¢6 quy dinh khac.
biéu nay c¢é nghia la doanh nghiép dwoc trao
quyén “chon” ty 1é sé httu nha dau tuw nudc ngoai
trong pham vi tran cho phép cua nganh nghé kinh
doanh ma doanh nghiép hoat déng. Dén Luat
Chtng khoan nam 2019 quy dinh ngoai trit cac
truong hop c6 quy dinh riéng, ty 1é so httu cua
nha dau tir nudc ngoai tai cac doanh nghiép niém
yét la 100% trtt khi nganh nghé ddc thu c¢6 quy
dinh riéng va khong con diéu khoan phu thuoc
vao Diéu 1é doanh nghiép. Nhu vay c6 thé thay,
so voi Luat Chuing khoan 2006 dwoc ban hanh,
Luét Ching khodn nam 2019 da la mot budc tién
dai, m¢ duong cho céc nha dau tu ngoai tham gia
manh mé vao thi TTCK Viét Nam. Tuy nhién, van
con nhitng y kién can trao d6i xung quanh van dé
nay duwdi goéc dé nha dau tw, doanh nghiép niém
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yét cling nhu cac t6 chtic kinh doanh chting khoan
tham gia thi treong.

Van dé can trao ddi vé ty 1é s& hiru
ctia nha dau tu nuéc ngoai trén thi trudng chiing khoan

Nhitng quy dinh méi vé ty 1é s httu nha dau tw
nuwdc ngoai trén TTCK tai Luat Ching khodn ndm
2019 duwoc ky vong tao ra budc phat trién mdi cho
TTCK, gép phén gitp TTCK ngay cang phat trién,
bao vé quyén loi cho nha déau tu; tao diéu kién cho
doanh nghiép huy doéng vén, thu hut dong von
dau tw nude ngoai vao Viét Nam... D& Luat Ching
khodn nam 2019 ap dung hiéu qua vao thuc tién
phat trién cta TTCK Viét Nam trong thoi gian toi,
nhém tac giai trao d6i vé nhitng quy dinh mdi vé
ty 1é sé httu ctia nha dau tu nwdc ngoai trén thi
treong ching khoan, tir d6 dé xuat mot sé kién
nghi, cu thé:

Mot Ila, mdc du da c6 quy dinh kha “mo”, nhung
trén thyc t&€ chua cai thién dang k€ yéu t6 room
ngoai nhu thi truong ky vong trudc dé. Tinh téi
cubi nam 2017, méi chi ¢6 20 doanh nghiép niém
yét ndi ty 1é sé hiru tdi da cho nha dau tw nuéce
ngoai trong téng sd 1.500 doanh nghiép niém yét
va con s8 nay la hon 30 doanh nghiép tinh dén
cudi nam 2019. Nguyén nhan chinh la vi diéu luat
ban hanh chua cu thé dé€ huéng dan cic cong ty
dai chung thi hanh béi: (1) nhiéu doanh nghiép
dai ching dang ky nhiéu nganh nghé kinh doanh,
trong d6 c6 nhitng nganh ma phap luat nganh chwa
quy dinh ty 1é s& httu, nén mudn tang ty 1é s¢ hitu
hon 49% thi phai loai bé6 mét s& nganh nghé dé...;
(2) néu ty 1& s6 hitu nha dau tu nuwdc ngoai thue 1én
trén 51%, doanh nghiép sé chiu nhiéu han ché vé
hoat dong kinh doanh theo hudéng chat ché hon so
véi doanh nghiép trong nudc, han ché vé dau tu,
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BANG: GIA TRI MUA/BAN RONG CUA CAC NHA PAU TU NUGC NGOAI TREN THI TRUGNG CHUNG KHOAN VIET NAM (Ty VND)

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019
HOSE 15.142,78 1.237,43 3.702,60 5.610,22 3.765,77  2.799,09 -5521,30 29.696,63 -3.589,17 5.189,46
HNX N/A 10,17 969,29 1.289,04 494,95 767,20 825,34 -977,08 -1.041,49 -26548
UPCOM -17,60 -33,52 -146,67 63,96 12,93 -146,01 370,47 1.757,13 137,31 1.859,31
TONG 15.125,18 1.214,08 4.52522 6.963,22 4.273,65 3.420,28 -4.32549 30.476,68 -4.493,35 6.783,29

gbp von... theo Luat Dau tu; (3) véi cac CTCK co
vOn nuwdc ngoai chi€ém trén 51% sé phai chiu rang
budc vé tw doanh, thanh toan, vay va cho vay dau
te ching khoan theo huwéng chat hon CTCK noi
dia. T day, hai van dé ton tai ntva xudt hién, do6
1a: (i) sw thiéu hai hoa va cong nhan 1an nhau gifta
phap luat TTCK va Luat Pau tu; (ii) moi truong
kinh doanh, dau tw con cé sy phan biét déng ké
gitta doanh nghiép trong nuwdc va doanh nghiép
nudc ngoai. Do vdy, d€ dam bao Luat Ching
khoan ndam 2019 duoc thue thi hiéu qua, diéu can
ban 1a phai tao co ch& d6i xt binh déng trong tiép
can co hoi dau tu cho nha dau tu trong nudc va
nudc ngoai.

Hai la, 6 go6c nhin tich cwc, viéc mé ra mot
khung phap ly thong thoang gitp doanh nghiép
tiép can t6t hon co héi huy dong vén ngoai va don
nhan thém nhitng nguon lyc mdi. Tuy nhién, mo
dén 100% va doanh nghiép khong duoc tw quyét
dinh ty 1é cu thé€ cling la mot thach thic lién quan
dén quy dinh vé tw cach phap ly khi ndi room.

Cu thé, theo Luat Dau tw, néu ty 1é s¢ hiru cta
nha dau tu ngoai tir 51% trd 1én thi doanh nghiép
sé bi xem nhw la cdng ty nwedc ngoai va phai dap
tng diéu kién va thuc hién tht tuc dau tw theo quy
dinh d6i v6i nha dau tu nude ngoai khi thye hién
dau tu thanh lap t& chuic kinh t&; dau tu gop von,
mua c6 phan, phan von gép, dau tu trén thi truong
chitng khoan Viét Nam. Néu ty 1é s6 httu nha dau
tw ngoai dat tir 51% von diéu 1¢, doanh nghiép con
chiu sy rang budc vé cac khoan muc dau tu, vi
du, c6 thé€ doanh nghiép dang dau tu vao nhiing
nganh nghé chwa cho phép nha dau tu nudc ngoai
tham gia (nhw phan phéi dugc phdm). Day la ly do
khién nhiéu doanh nghiép niém yét khong mudén
m& room cho nha dau tw nudc ngoai theo Nghi
dinh s& 60/2015/ND-CP hién hanh.

Ba la, quy m6 vOn hoda thi truong chiing khoan
hién nay cua Viét Nam da 16n, tham chi vuot so véi
mat béng chung moét s6 nuwdce trong khu veee, mot
s8 nuwdc, nam trong danh sach thi treong méi noi
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theo xép hang ctia MSCI, nhung s luong doanh
nghiép du tiéu chudn hodc dap ting dugc khau vi
cta nha d4u tw ngoai sdn sang giai ngan khong
nhiéu, xét ¢ tiéu chi tran ty 1& s hitu va quy mo
von hoa, nganh nghé yéu thich va cédc van dé khac
(nhw c6ng b thong tin, chat lwong quan tri...). Do
d6, viéc ndi room nha dau tu nwdc ngoai dua ra
trong bdi canh hién trang thi treong chiing khoan
Viét Nam van 13 mot bai todn khé, néu mudn ting
cuong kéu goi dong vén qudc té.

Bon la, viéc ndi room nha dau tu nuwde ngoai
khoéng chi xem xét vé mat s6 lwong ma ca chat
lugng ngudn von ngoai. Néu chia ngudén von dau
tw gian ti€p nudc ngoai (FPI) chay vao nén kinh t&
theo hai phan khtc: (1) Pau tw mua ¢6 phan doanh
nghiép, va (2) mua ban thi cdp (mua di ban lai trén
TTCK), thi TTCK Viét Nam dang ching kién xu
huwéng thit hai nhiéu hon.

Hoat dong dau tv mua c6 phan tir nguén von
FPI cua cac t6 chitc nwdc ngoai hién nay co thé
khéi quat la viéc s6 httu mét lugng 16n ¢d phan
tai cac doanh nghiép trong nuwde. Vé co ban nguén
nay thuwong tdp trung vao cac co hoi ¢d phan hda
doanh nghiép nha nwdc, nhung hién dang c6 xu
huéng d6 vao khu vuc doanh nghiép tw nhéan.
Song du cé d8 vao khu vuc nao, muc dich cudi
cung ctia cac nha dau tu nwde ngoai la 1oi nhuéan.
bay ciing chinh la muc tiéu cua hoat dong dau tu
tai chinh.

Noi r6 hon, san phdm ho tim kiém la ¢d phéan
cua doanh nghiép cht khong phai thit doanh
nghiép dang san xudt kinh doanh. Chinh vi vay,
khong it treong hop, dong vén FPI chi ¢ lai doanh
nghiép khong qua mét nam. Do d6, goi ho la d6i
tac tai chinh hay c¢d d6ng 1on dung hon chi khong
han 1a ddi tac chién lugc. Tuy nhién, dit sao dong
von nay k& ca 1a ngén han van cé stic hap dan
riéng. Noi cach khac, du viéc tham gia vao doanh
nghiép chi d& huong loi trong thoi gian ngan, nha
dau tu nwdc ngoai cling dem lai nhiéu lgi ich cho
doanh nghiép. Ngoai ngudn vén manh, su ho tro



vé kinh nghiém quan ly, phat trién thi truong, hoat
dong xtc tién, quan hé qudc t€, thu xép két ndi...
la nhitng viéc ma doanh nghiép lu6én can. Néu
sau mot thoi gian nha dau tu nuwdc ngoai thanh ly
khoan déau tw cua minh (ban di), thi viéc nay ciing
sé dién ra ngoai doanh nghiép. Du khong & lau,
va thuong khong truc tiép tham gia quan tri diéu
hanh, cdc nha dau tu tai chinh 16n lai rdt quan tam
dén viéc giam sat (qua dai dién truc tiép hodc cong
ty ki€m todn). Diéu nay gian tiép thuc ddy doanh
nghiép manh lén.

O khia canh tht hai, nha dau tu nudc ngoai
tham gia TTCK Viét Nam v6i muc dich mua di
béan lai, diéu nay it nhiéu dang anh huong dén
thanh khoan ctia TTCK Viét Nam. D@ liéu théng
ké ttr UBCKNN cho thdy, co cdu ngu6n von FPI
vao Viét Nam thoi gian qua, xét theo loai chitng
khoan d4u tu, tap trung chu yéu ¢ mang giao dich
cd phiéu.

N&m 2012, kh6i ngoai da mua rong gan 4.600 ty
dong trén hai san Ha No6i va TP. H6 Chi Minh, gia
tri mua rong trong nam 2012 gan gdp 3 lan so véi
nam 2011 gép phan lam gia tang quy md vén co
phiéu ndm 2012 1én mic gan 1900 triéu USD. Dac
biét, ndm 2017 chiing kién gid tri mua rong cta cac
nha dau te nwdc ngoai 1én dén gan 30.500 ty dong,
day c6 thé coi la con s6 ky luc trong su6t giai doan
10 nam qua (2010-2019). Mdc du, trong hai nam
2016 va 2018, cdc nha dau tu nuwdc ngoai ban rong
trén toan thi truong chitng khoan Viét Nam (twong
tng hon 4.300 ty va gan 4.500 ty déng), nhung dén
nam 2019, gia tri mua rong da quay trd lai chiém
wu thé, vdi gan 6.800 ty dong gia tri giao dich.

Mic du, chuwa dén muc dan dat thi treong,
song giao dich NDTNN trong thoi gian gan day
it nhiéu da cé tinh chat dinh hudng thi truong.
Theo s6 liéu tr HOSE trong nam 2016, véi xu
huwdng ban rong ca vé gia tri 1an khéi luong cua
khéi ngoai, véi khéi lwong mua chiém 5,91% toan
thi treong, nhung gia tri chiém téi 17,44%; trong
khi kh6i lwong ban chiém 9,07%, nhung gid tri ban
lai chiém téi 18,52% ctia toan thi treong. Cling tai
HOSE, nam 2019 ghi nhéan khéi luong mua chiém
6,44% (twong dwong 21,14% gia tri), trong khi khoi
luong ban chiém 11,05% (twong dwong 20,44% gia
tri) ctia toan thi truong. D6i v6i HNX, ty trong
giao dich khiém t6n hon, ndm 2017 khéi luong
mua chiém 2,1% (twong tng 5,51% gia tri), khoi
lwong bén chiém 3,12% (twong duong 6,31% gia
tri) toan thi treong; tai nam 2019, cac con s6 twong
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tmg 12 2,53% khéi luong (4,47% gid tri) va 3,74%
khdi lugng (5,09% gid tri) toan thi truong.

Nam la, theo quy dinh méi ctia Luat Ching
khoén 2019, d6i tuwgng dwoc phép tham gia mua
chting khoan phat hanh riéng 1é ctia cac cong
ty dai chung, cong ty chitng khoan va cong ty
quan ly quy dau tw chiing khoan chi bao gom céc
nha dau tw chién lwoc va cac nha dau tu chuyén
nghiép; so vdi quy dinh ct, thi d6i twong tham gia
la nha dau tu chuyén nghiép va dwdi 100 nha dau
tw ca nhan. Mac du, theo quy dinh méi, nha dau
tu chuyén nghiép da dwoc mo rong hon, trong do
bao gbm ca cdc nha dau tu cd nhan véi gia tri nam
gitt chitng khodn t6i thiéu 2 ty déng, hodc cé thu
nhép chiu thué ndm gan nhat t6i thi€u 01 ty dong.
Tuy nhién, quy dinh nay sé tao ra khong it kho
khan d6i vdi cac nha dau tu ca nhan nuwdc ngoai,
khi méi tham gia thi treong chitng khoan Viét
Nam, nhung lai mong mudén dau tu vao cac céng
ty dai chung, cong ty chiing khoan, hodc cac quy
dau tu chtrng khoan théng qua cédc dgt phat hanh
chtng khoan riéng lé. Chinh diéu nay da lam han
ché€ kha nang tiép can vdn cua cac td chic phat
hanh khi Iwa chon cdc nha dau tw cd nhan nuwédc
ngoai ¢6 tiém nang.

Luat Chting khodn 2019 da stta d6i nhiéu nodi
dung mang tinh toan dién nham huéng téi mot thi
treong chiing khoan phaét trién bén viing, thé hién
sw quyét tdm cta Viét Nam trong viéc lam lanh
manh, minh bach thi treong tai chinh noéi chun
va thi treong chitng khoan néi riéng. é
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