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ABSTRACT: The author firstly discusses Asian Culture and the Right to Freedom of 

Religion or Belief. He then gives insightful ideas on the right of religious 
associations to legal entity status. Finally, Vietnam is chosen to illustrate his 
comparative approach on evolution and the current context of religious laws 
in Southeast Asia. 

 
I. Introduction: The Cultural Setting 

Southeast Asia is a land of contrast. The landscape making up this region of the world is 
diverse; rugged mountains line the northern boundaries and form natural borders between 
nations while lush jungles and great rivers cover the countryside. Rich farmland covers 
the river deltas and coast line, and beyond the coast, volcanic islands extend this tropical 
paradise into the Pacific Ocean. The religious and philosophical traditions define the 
cultural landscape are as diverse - and beautiful - as the landscapes the people inhabit.  

All of the major world religions, including Buddhism, Islam, Christianity, are present 
throughout the region.  All of them have a major presence in at least one country, as well 
as small enclaves and scattered distribution throughout the region. 

Buddhism has been influential for over 1500 years, sometimes blending with Daoism 
and Confucianism, other times mixing with indigenous religions, but always maintaining 
its own identity, and ultimately becoming dominant in Burma, Laos and Thailand.1  
Christianity first arrived in Asia shortly after Buddhism when the first Christian 
missionaries arrived in China during the seventh century.2 While Christianity never 
flourished in China, it did become the dominant and influential religion in the 
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Philippines3 and has a strong presence in South Korea as well, with smaller populations 
in Vietnam and Indonesia.4 Islam arrived at a later period, not showing up until around 
the thirteenth century, but it quickly became influential and is now the dominant religion 
in Indonesia, Malaysia, and Brunei, with significant population centers in Thailand and 
the Philippines.5 While Indonesia has the most significant Muslim population at 88%,6 
and has the largest Muslim population of any country on earth, it is not an Islamic state. 
In fact, across Indonesia there are as many different ways of practicing Islam as there are 
Indonesian sub-cultures.7 The rugged and isolating nature of the Southeast Asian 
landscape has allowed each individual civilization to develop on its own, creating 
traditions and customs that are unique and closely held.8 Throughout Southeast Asia, the 
people have held on to their culture and traditional beliefs and have only supplemented 
them with the outside influences they chose to adopt. By doing so, Southeast Asia has 
maintained its identity and cultural richness, and has been a significant contributor to the 
diverse tapestry of global civilization.  

 

II. Asian Culture and the Right to Freedom of Religion or Belief 

Freedom of religion or belief is the oldest of the internationally recognized human rights,9 
and in many respects is the grandparent of all the others, although it has become a 
somewhat neglected grandparent in our secular times.10 In recent times, however, many 
voices have questioned the universality of human rights in general, and of freedom of 
religion or belief in particular.11 This has become an important refrain in Asia,12 where 
memories of imperialism are strong, and where the antiquity and sophistication of local 
religious and philosophical traditions provides a particularly strong basis that there can be 
alternatives to Western viewpoints. My own view is that the answer to the question of 
whether human rights are universal lies somewhere between the abstract claim that 
human rights are universal and thus the same for all on the one hand, and the claim that it 
is vital to defer to local values on the other. In my view, freedom rights have the unique 
structural feature of being universal precisely in their recognition of particular 
conscientious difference. That is, freedom norms in general, and religious freedom norms 
in particular, are legal constructs that assure universal respect for the particular, thereby 
mediating universal and particular.13 It is not possible to canvas the rich debate on these 
issues here. But because the final section of my paper will provide a comparative analysis 
of laws dealing with religion and religious organizations from the vantage point of the 
emerging international of freedom of religion or belief, I want to state briefly why I 
believe that arguments that appeal to “Asian values” as an argument against protecting 
widely recognized religious rights are unpersuasive. Certainly, as Vietnam seeks to enter 
the World Trade Organization and to bring its practices in the religion area into harmony 
with international standards, it needs to be wary of such arguments.   
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The first point to make is that Asian tradition and Asian voices have long supported 
the right to freedom of religion or belief, though they have often articulated this idea 
using the language of “duty” rather than “rights.”14 Every major world religion 
recognizes a version of the principle that human beings should treat others in the same 
way they would like to be treated. Whether formulated as a maxim of Christianity,15 
Islam,16 Buddhism,17 Confucianism,18 or secular ethics,19 this idea is not “Western,” but 
appears on reflection to be a necessary supposition of ethical thinking and ethical life. An 
obvious implication of this principle is that one should not persecute, discriminate 
against, or otherwise restrict the freedom of another person or group on grounds of 
religion or belief except on the basis of principles that one would be willing to apply to 
oneself or a belief-group to which one adheres. This basic principle lies behind the rule of 
law, the basic principle of which is that no one should be above the law and everyone 
should be subject to the same law. The notion of respect for human dignity, either 
explicitly or implicitly, can be discerned in core teachings of all of the world’s great 
religions and ethical traditions. Significantly, some of the key drafters of the Universal 
Declaration of Human Rights were from Asia, were steeped in Asian thought and 
traditions, and brought that perspective to bear in formulating universal human rights 
principles.20 Vietnam and all of its immediate neighbors except Laos have ratified the 
International Covenant on Civil and Political Rights (in short: “ICCPR”),21 which 
contains the key international language on freedom of religion or belief.22 Human rights 
are consistent with Asian values, and protect its citizens.   

All too often, it is “authoritarian and totalitarian regimes who are opposed to the 
universality of human rights,”23 not the persons whose rights are being violated. Those 
who make the argument that “sovereignty is the foundation and basic guarantee of human 
rights”24 need to remember the sad experience of our country, in which “states’ rights” 
was the mantra invoked to defend slavery. Of course, “the rights of each country to 
formulate its own policies on human rights protection in light of its own conditions 
should be… respected and guaranteed.”25 But this does not mean we cannot talk to each 
other about ways that human rights problems can and should be solved, even if this 
involves engaging in constructive criticism from time to time. The nations of the 
Organization for Security and Cooperation in Europe have institutionalized the process of 
confronting each other about human rights violations,26 recognizing that sometimes 
outside pressure can be healthy in solving such problems. Leaving the problems unsolved 
can allow bad situations to fester and explode, threatening the security of both the state 
involved and the region. Moreover, it is important to remember the fact that a state may 
have the right to resolve its own problems does not imply that it is right to leave the 
problem unresolved, or the claim to have the problem solved is not a human rights claim. 
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Another set of arguments justifies compromise of human rights as a necessary trade-
off to further some other value. Thus, rights should be sacrificed because they need to be 
infringed in the interests of rapid development, or for security. Whatever their general 
status, these arguments seem particularly problematic when it comes to religious rights.  
Of course, there are a narrowly defined set of situations, contemplated by the 
international instruments themselves, when it is appropriate to limit the freedom of 
religion or belief.  But sacrificing those rights in other contexts interferes with what are 
for most citizens the well-springs of good citizenship, the source of altruism, and deep 
motivation for fulfilling one’s ethical duties. When people feel their dignity is respected, 
they are much more likely to contribute to development, and there is no resource for 
development greater than a non-alienated citizenry. Recent years have taught us that 
security measures are sometimes necessary, but they have also taught us that there is no 
long-range solution to the problem of security that does not include respect for the 
religious beliefs of a nations citizens. Citizens who believe their religion is under attack 
are one of the greatest sources of instability and violence that we know. 

International protection of religious freedom as we know it today emerged first in 
response to problems of religious divisiveness that led to warfare, persecution, violence, 
and social disintegration. It was a technique first applied in the West, but the underlying 
problem is universal: deep and often unresolvable differences of belief. There are 
basically two strategies for dealing with this problem: One can attempt to eliminate the 
differences, by suppressing the divergent beliefs. This leads to pressures for 
homogeneous societies and to marginalization and persecution of dissenters. Or one can 
resolve to tolerate and even respect as broad a spectrum of difference as can be 
harmonized with a stable society. Two centuries ago, no nation state had attempted to 
operate using the second strategy. When the American framers decided to attempt this 
approach, it was experimental. But from our vantage point in history, we know that this 
strategy works. There remain hard cases where state sanctions must be used to restrain 
those who abuse their liberty to threaten the liberty and peace of everyone else. 
Implementing the strategy takes wisdom and understanding of local realities. But in 
general, the experience of a steadily growing number of nations has shown that respecting 
divergent beliefs does far more for building stability than repressing them ever can.27 In 
the last analysis commitment to building harmony through respect coincides with much 
that is deepest and most universal about Asian culture. 

 

III. The Right of Religious Associations to Legal Entity Status 

The foregoing principles have very practical implications in the domain of laws 
governing religious associations. A country’s law and practice regarding the law 
governing religious entities constitutes a crucial test of its performance in facilitating 
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freedom of religion or belief. This may seem surprising, since religious association law is 
scarcely the most dramatic field in the protection of religious freedom rights. But on 
closer reflection, the law governing the creation, recognition and registration of 
appropriate legal entities is vital for the life of most religious communities in a modern 
legal setting. Most groups desire to register and obtain recognition, because it is only in 
this way that they can attain juristic personality. And while the precise set of rights that is 
associated with such status varies from legal system to legal system, and within each 
system, depending on the particular type of legal entity or status involved. But at a 
minimum, the contemporary world, it is extremely difficult without entity status for a 
group to engage in the most rudimentary legal acts - e.g., opening a bank account, renting 
or acquiring property for a place of worship or for other religious uses, entering into 
contracts, to sue and be sued, and so forth.28 Legal entity status is vital because, as a 
practical matter, a religious organization of any appreciable magnitude cannot operate 
effectively and efficiently without such status. A contemporary religious community 
needs to interact with the secular legal order in countless ways in order to carry out its 
affairs.29 Countless examples could be provided,30 but the general point is that it is 
extremely difficult as a practical matter to carry out the full range of a group’s legitimate 
religious activities without access to legal entity status. Denial of such status constitutes a 
severe burden and limitation both on a belief community’s right to freedom of religion or 
belief as a collectivity, and on the rights of its individual believers, particularly those of 
the leaders of a religious group.31 The fundamental right of a religious community to 
religious autonomy and self-determination is impaired if entity status is denied or  
limited.32

Not surprisingly then, there is extensive authority to the effect that denial of access to 
legal entity status constitutes a violation of human rights, including both the right to 
freedom of association and the right to freedom of religion or belief.  It will be helpful to 
spell this out in some detail to provide a basis for the final section of this paper, which 
will examine religious association laws of Southeast Asia from the standpoint of 
compliance with this fundamental right. Significantly, legal systems have substantial 
flexibility, reflecting their cultural and religious history and their religious demography, 
in structuring the grant of this status. In OSCE countries, the right has been formulated as 
follows: “participating states will… grant upon their request to communities of believers, 
practising or prepared to practise their faith within the constitutional framework of their 
states, recognition of the status provided for them in their respective countries.”33 The 
wording is somewhat vague because the large range of legal devices that states can and 
have used to make this right effective.34 A major line of decisions of the European Court 
of Human Rights over the past decade has held that freedom of association and freedom 
of religion entail a right to acquire legal entity status.  As a result of these cases, many of 
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which have involved Turkey, the right to legal entity status is now firmly entrenched in 
international human rights law, particularly as interpreted by the European Court of 
Human Rights in Strasbourg.35

  In Sidiropoulos v. Greece,36 the Court held that denial of legal entity status to a 
Macedonian cultural association by a Greek court violated freedom of association rights 
under article 11 of the ECHR. In explaining its decision, the Court stated categorically:  

That citizens should be able to form a legal entity in order to act collectively in a field 
of mutual interest is one of the most important aspects of the right to freedom of 
association, without which the right would be deprived of any meaning. The way in 
which national legislation enshrines this freedom and its practical application by the 
authorities reveal the state of democracy in the country concerned. Certainly States 
have a right to satisfy themselves that an association’s aim and activities are in 
conformity with the rules laid down in legislation, but they must do so in a manner 
compatible with their obligations under the Convention and subject to review by the 
Convention institutions.37

Where Sidiropoulos involved the right to form an association, United Communist Party of 
Turkey v. Turkey38 addressed the issue of dissolution of a political party. In that case the 
party was dissolved almost immediately after it was formed. The Court rejected the 
argument that association rights did not extend beyond formation, holding that freedom of 
association. 

Would be largely theoretical and illusory if it were limited to the founding of an 
association, since the national authorities could immediately disband the association 
without having to comply with the Convention. It follows that the protection afforded by 
Article 11 lasts for an association’s entire life and that dissolution of an association by a 
country’s authorities must accordingly satisfy the requirements of paragraph 2 of that 
provision.39

The Court went on to hold that there was no evidence that the party bore any 
responsibility for terrorist activity or that either its program or its activities threatened to 
destroy rights protected by the ECHR.40 Accordingly, the Court concluded that “a 
measure as drastic as the immediate and permanent dissolution of [a political party]… is 
disproportionate to the aim pursued and consequently unnecessary in a democratic 
society.”41 Thus, a violation of article 11 occurred. The Court reached essentially the 
same conclusion in Freedom and Democracy Party v. Turkey.42

This reasoning was extended into the religious domain with the European Court’s 
decision in Hasan and Chaush v. Bulgaria.43 In that case, the Bulgarian department of 
religious affairs refused to grant official status to a Muslim mufti that led a rival faction to 
the Muslim group that had been officially registered.  The Court analyzed the issue of the 
right to entity status as follows: 
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The Court recalls that religious communities traditionally and universally exist in the 
form of organised structures. They abide by rules which are often seen by followers as 
being of a divine origin. Religious ceremonies have their meaning and sacred value for 
the believers if they have been conducted by ministers empowered for that purpose in 
compliance with these rules. The personality of the religious ministers is undoubtedly 
of importance to every member of the community. Participation in the life of the 
community is thus a manifestation of one’s religion, protected by Article 9 of the 
Convention.  

Where the organisation of the religious community is at issue, Article 9 must be 
interpreted in the light of Article 11 of the Convention which safeguards associative life 
against unjustified State interference. Seen in this perspective, the believer’s right to 
freedom of religion encompasses the expectation that the community will be allowed to 
function peacefully free from arbitrary State intervention. Indeed, the autonomous 
existence of religious communities is indispensable for pluralism in a democratic society 
and is thus an issue at the very heart of the protection which Article 9 affords. It directly 
concerns not only the organisation of the community as such but also the effective 
enjoyment of the right to freedom of religion by all its active members. Were the 
organisational life of the community not protected by Article 9 of the Convention, all 
other aspects of the individual’s freedom of religion would become vulnerable.44

The Court’s insistence that “Article 9 must be interpreted in the light of the protection 
afforded by Article 11”45 recognizes that the protections that have been worked out in the 
article 11 context should be carried over to the article 9 context and given full effect, 
while maintaining sensitivity to the religious context and the substance of religious 
freedom rights. In the setting of religious organizational issues, associational freedom 
protection translates into a concern for religious autonomy, which is both “indispensable 
for pluralism in a democratic society” and “at the very heart of the protection which 
Article 9 affords.”46 In effect, article 11 concerns are absorbed into and recognized as part 
of article 9 protections, where they protect both the collective and the individual 
dimensions of freedom of religion or belief. If the organizational issues were left 
unprotected, “all other aspects of the individual’s freedom of religion would become 
vulnerable.”47  Thus, the right to entity status initially identified under article 11 applies a 
fortiori in the article 9 setting. 

This conclusion was further solidified in Metropolitan Church of Bessarabia v. 
Moldova.48 There the Court repeated the formula requiring that article 9 be interpreted in 
light of article 11, but this time did so in the context of directly addressing the right to 
register and acquire entity status.49 That case involved a sub-grouping within the 
Orthodox religious community (the Metropolitan Church of Bessarabia) that preferred to 
affiliate with the Romanian Orthodox Church instead of the Moscow Patriarchate. The 
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political authorities in Moldova favored the Metropolitan Church of Moldova, which is 
subservient to the Moscow Patriarchate, and repeatedly refused to grant entity status to 
the Bessarabian Church. In reaching the conclusion that the right to entity status initially 
recognized under article 11 is also an inherent aspect of the right to freedom of religion or 
belief, the Court reasoned as follows: since religious communities traditionally exist in 
the form of organised structures, Article 9 must be interpreted in the light of Article 11 of 
the Convention, which safeguards associative life against unjustified State interference. 
Seen in that perspective, the right of believers to freedom of religion, which includes the 
right to manifest one’s religion in community with others, encompasses the expectation 
that believers will be allowed to associate freely, without arbitrary State intervention. 
Indeed, the autonomous existence of religious communities is indispensable for pluralism 
in a democratic society and is thus an issue at the very heart of the protection which 
Article 9 affords.50

The Court also noted in this connection the importance of legal entity status as a 
vehicle for defending a religious community’s rights in legal proceedings: 

One of the means of exercising the right to manifest one’s religion, especially for a 
religious community, in its collective dimension, is the possibility of ensuring judicial 
protection of the community, its members and its assets, so that Article 9 must be seen 
not only in the light of Article 11, but also in the light of Article 6 [access to 
tribunals].51

Since it is well understood that this right to sue and be sued is a typical feature of legal 
entity status, this passage in effect recognizes the need both for the legal framework 
through which legal entity status is acquired, and a viable judicial enforcement setting. 
The Court expanded further on this point in the course of applying these principles to the 
facts of the Bessarabian Church case. Specifically, the Court found that: 

In the absence of recognition the applicant church may neither organise itself nor 
operate. Lacking legal personality, it cannot bring legal proceedings to protect its 
assets, which are indispensable for worship, while its members cannot meet to carry on 
religious activities without contravening the legislation on religious denominations.52  

In the Court’s view, granting of legal entity status was important in the Moldovan case 
both as a matter of principle, to vindicate freedom of religion and association, and as a 
practical matter, because the Bessarabian Church had in fact had great difficulty in 
defending its rights without entity status.53

In short, it is now well established that religious communities have a right to legal 
entity status that is grounded in both freedom of religion and freedom of association 
norms.  In responding to this right, states need to provide a legal framework which will 
facilitate access to acquiring such status, and to grant the status when requested by 
religious groups that do not constitute a threat to the constitutional order.54
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IV. The Right to Legal Entity Status in Southeast Asia: The case of Vietnam 

Do Quang Hung’s paper at the conference of “Beginning the conversation: Religion and 
Rule of Law in Southeast Asia” held in Hanoi, Vietnam September 200655 shows how 
different approaches to structuring registration and recognition of religious organization 
reflect differing models for structuring the relationship between religion and the state. It 
notes in particular how Vietnam’s recent Ordinance on Belief and Religion promulgated 
by the President of the Socialist Republic of Vietnam, and Instruction No. 1 of the Prime 
Minister on some tasks regarding Protestantism of February 4, 200556 mark the opening 
of a new stage in Vietnamese religious legislation. This stage is characterized by the 
“recognition of the juridical person status of ‘minor religious groups,’ those ‘other 
religions’ that the secular state should ‘respect’.”57 One of the very positive things about 
law in Southeast Asia is that it is an area in which significant reform is possible, as 
demonstrated by the new developments in Vietnam. 
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