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Kién nghi stra d6i quy dinh vé quyeén loi co thé
duogc bao hiém trong bao hiém nhan tho
dudi goc nhin so sanh véi
phap luat bao hiém Hoa Ky

Bach Thi Nhd Nam

Tém tdt—Quyeén lgi c6 thé dwgc bao hiém trong
bao hiém nhan the 1a nguyén tic cét 16i dé cac bén
thuc hién viéc giao két hgp ddng bio hiém. Trwong
hop bén mua bao hiém khéng c6 quyén lgi c6 thé
dwoc bao hiém déi véi ngudi dwoc bao hiém thi hep
ddng bao hiém nhan tho dwoc ki két s& tré nén vo
higu hodc hegp déng bao hiém nhan tho s& chim dit
khi bén mua bzo hiém khong con quyén lgi co thé
dwoc bao hiém theo quy dinh Luat kinh doanh bao
hiém Viét Nam. Thuc tién giao két hep ddng bao
hiém nhan the da dit ra nhiéu van dé lién quan dén
quyén lgi c6 thé dwgc bao hiém ma Luat kinh doanh
bao hiém Viét Nam chwa dé cap hodc quy dinh con
thiéu sét. Do dé, quy dinh phap luat vé quyén lgi co
thé dwoc bao hiém con nhidu bat cap, khong phi hep
véi thuc tién doi séng kinh doanh bao hiém. Trén co
s phan tich bét cép, va nghién ciru phap luat bio
hiém Hoa Ky, tac gia dé xuét hoan thién quy dinh
phép luat v& quyén lgi c6 thé dwgc bao hiém déi vei
bao hiém nhan tho trong Luit kinh doanh bzo hiém
Viét Nam.

Tir khéa—Quyén lgi c6 thé dwgc bio hiém, bio
hiém nhan the, kinh doanh bao hiém, phap lujt bio
hiem, Hoa Ky...

1. KHAI QUAT VE BAO HIEM NHAN THO VA
QUYEN LOI CO THE PUQC BAO HIEM
TRONG BAO HIEM NHAN THO

1.1. Khai niém vé bao hiém nhan tho
AO hiém nhan tho (BHNT) tuy da xuét hién
kha lau, bang chung lau doi nhat vé sy xuat
hién cac hinh thic so khai cia BHNT la thoi
Babilon c6 dail, tuy nhién ¢ thoi gian dau, BHNT
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van con hét strc don gian, viéc tham gia bao hiém
chi 1a c6 muc dich tiét kiém va tuong tro 1dn nhau
trong cong dong ma khong phai 1a hoat dong kinh
doanh. Mai cho dén thé ky 18, nghiép vu BHNT da
phat trién nhanh chéng théng qua hoat dong cua
cac doanh nghiép kinh doanh BHNT dac biét 1a ¢
Vuong quéc Anh va Hoa Ky.

Dén nay, khai niém BHNT ton tai da dang, va c6
nhiéu céch tiép can khac nhau trong cac linh vuc
khoa hoc va trong hé théng phép luat & céc qudc
gia trén thé gigi. Dudi goc do kinh té hoc, nhiéu
nha nghién ciu cho rang “BHNT 14 hinh thiic bao
hiém nhitng rai ro lién quan dén sinh mang, cudc
séng va tudi tho ciia ngudi dwoc bao hiém”.2 Dinh
nghia nay tuy rong, khai quét va gin chat nghiép vu
BHNT véi rui ro, tuy nhién lai chua d& cap dén tinh
tiét kiem trong cac san pham BHNT.

Duéi khia canh luat hoc, nhiéu quéc gia ciing da
dua ra giai thich thuat ngr BHNT trong dao luat
bao hiém. Luat Cong ty bao hiém cua New Zealand
nim 1994 ¢6 dua ra dinh nghia vé BHNT la “bdo
hiém bang viéc tra tiéen cho cai chét cia nguoi
diroc bao hiém (khong logi trir 1a do tai ngn hodc
¢6 nguyén nhan bénh tdt hodc dau ém) hogc do bat
ky mét suw €6 ngdu nhién ndo dé cé tac dong lam két
thic hogc duy tri cugc song cia nguwoi dirgc bao

! Pietro Masci, 2011, “The History of Insurance: Risk,
Uncertainty and Entrepreneurship”, Journal of the Washington
Institute of China Studies; Vol 6, No 1 (2011). Bai viét c6 thé
dugc truy cap tai https://www.bpastudies.org/bpastudies/article
Iview/153/296, ngay 15/10/2018.

2 Nguy@n Thi Hai Buong, 2006, “Mét sé giai phap phét trién thi
trudng bao hiém nhan tho & Viét Nam”, Luan an Tién sy kinh té,
Trudong BH Kinh t& Quéc dan, Ha Nai, tr.7. Xem thém Nguyan
Van Dinh, 2008, Gido trinh bao hiém, Nxb. Pai hoc Kinh té
Qudc dan, Ha Noi, tr.432.
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hiém; du loi ich bdo hiém @6 ¢é hodc khdng thuge
hop dong bao hiém thirong tdt va bao gom i) Mt
théa thudn phdp Iy quy dinh viéc tra phi bdo hiém
theo thoi han phu thugc vao su két thic hoac tiép
tuc song cia nguwoi dwoc bao hiém va ii) Mgt cong
cu dam bao mét khoan tro cap dinh ky tiy thuge
Va0 viéc duy tri cugc song Cia nguoi dioc bao
hiém”.3 Tuy nhién sau d6, Pao luat ndy bi bai bo
vao 07/03/2012, va bi thay thé bai phan 240(b) cua
Pao luat bao hiém 2010 (S6 111). Pao luat bao
hiém 2010 ctua New Zealand, khong dua ra khai
niém BHNT riéng biét, ma thé hién trong giai thich
thuat ngir vé hop dong BHNT (Life policy).* Theo
d6, ngoai y nghia lién quan dén viéc tra tién cho céi
chét cua ngudi duoc bao hiém hoic do bat ky mot
su ¢ ngau nhién nao dé c6 tac dong lam két thac
hoic duy tri cudc séng ciia ngudi duoc bao hiém,
BHNT con mé rong dén thuong tat, su dm yéu tan
tat ciia nguoi duoc bao hiém do tai nan hozc bénh
tat gay ra hoac mot tinh trang bénh 1y hay diéu kién
suc khoé da dugc xac dinh cta nguoi duoc bao
hiém. Dong thoi trong Pao luat bao hiém 2010,
hop ddng BHNT con ma rong la cac hop ddng bao
hiém lién két dau tw va hop dong bao hiém tai
khoan dau tu. Didu ndy phan &nh sy phat trién cua
BHNT hién nay, BHNT khéng chi phong ngtra rui
ro cho su kién bao hiém cua nguoi duoc bao hiém,
ma con thé hién tinh tiét kiém va 1a mot khoan dau
tu cua nguoi mua BHNT.

Pao luat BHNT Australia nam 1995 khong dua
ra dinh nghia vé BHNT, nhung liét k& hop ddng
bao hiém (HPBH) nhan tho bao gém nhiéu loai,
trong d6 dic trung nhét 1a thoa thuan gitra doanh
nghiép bao hiém (DNBH) va nguoi tham gia bao
hiém ma theo d6, DNBH s& tra mot khoan tién phu
thuoc vao sy song hoiac cham dut sy séng cua
nguoi dugc bao hiém; khoan tién nay cé thé tra mot

3 Tai didu 2.1 Giai thich thuat ngir, Pao luat Cong ty bao hiém
New Zealand 1994 (Insurance Companies (Ratings and
Inspections) Act 1994). Nguyén van “life insurance means
insurance for the payment of money on the death of any person
(not being death by accident or as the result of a specified
sickness or disease) or on the occurrence of any contingency
dependent on the termination or continuance of human life,
whether or not a benefit is included under a continuous
disability insurance contract; and includes—

(a)an instrument that evidences a contract that is subject

to the payment of premiums for a term dependent on the

termination or continuance of human life; and

(b)an instrument securing the grant of an annuity for a term

dependent on the continuance of human life”
4 Phan 84(1), Dao luat bao hiém 2010 (Sé 111). Nguyén vin co
thé xem tai:  http://www.legislation.govt.nz/act/public
/2010/0111/latest/DLM2478381.htmI#DLM2478381, truy cap
ngay 01/11/2018.

Ian hodc hang nam (nién kim); va mot s6 HPBH
nhan tho ¢6 thoa thuan lién két dau tu. Bé dam bao
tinh nhét quan cia quy dinh, dao luat nay lam rd
cac loai trir: “Mgét hop dong khong phdi la HPBH
nhan the néu theo cac diéu khoan cia hop dong,
thoi han cia hop dong la khdng qua mét nam va
chi thanh todn trong trirong hop chét do tai ngn
hodgc chét do duy nhdt mét bénh nhdt dinh.

Nhoém tac gia John Birds va Norma J.Hird ciing
dua ra mot dinh nghia khac vé BHNT nhu sau:
“BHNT ¢6 nhiéu hinh thizc, co ban nhdt Ia bao
hiém cho cugc song cia nguoi dieoc bao hiém ma
theo d6, c6 mét cam két tra tién khi nguoi dwoc bao
hiém song qua mét dé tudi nhat dinh, hodc khi chét
bt ci khi ndo trong thai gian bao hiém; hién nay,
BHNT c6 thé két hop véi cac hinh thire dau tie
chitng khoan hodc dau twe von™.® Binh nghia nay c6
ru diém 13 khéng nhitng dé cap dén noi dung cot
I6i cua nghiép vu BHNT ma con dé cap dén tinh
tiét kiem 12 mot didc trung quan trong trong hau hét
céc san pham BHNT hién nay. Tuy nhién, dinh
nghia nay chua that khai quat, hay noi cach khéc,
né chi la quan niém vé BHNT trong nhirng truong
hop cu thé.

Theo tir dién luat hoc cua tac gia Bryan
A.Garner’, BHNT khong duoc giai thich riéng biét
ma ma duoc néu trong khéi niém vé hop ddng
BHNT. Hop ddng BHNT Ia mot thoa thuan giira
mot DNBH (hoic giita caic DNBH dong bao hiém)
dé tra mot sb tién quy dinh cho nguoi thy huong
duoc chi dinh vé céi chét caa ngudi dugc bao hiém.
Téc gia ciling giai thich cu thé bang cach dan chiéu
mot ban &n cua tda &n Hoa Ky cho rang: Hop dong
BHNT dugc xac dinh 1 hop ddng ma trong d6 mot
bén dong y bodi thuong thuong tat do tai nan hoic
tar vong do bat ky nguyén nhan khéng du kién
trong hop dong. Chinh x4c hon, hop ddng BHNT
khong c6 ban chit 1a mot thoa thuan bdi thuong,
nhung 1a mot cam két tuyét ddi dé tra mot khoan
tién nhat dinh vao cudi thoi han hodc khong xac
dinh thoi han®. Dinh nghia nay da tach biét nhau &
hai phan, phan d4u 1a dinh nghia vé bao hiém tir ky
thuan tdy, phan sau lai dinh nghia vé san pham bao
hiém sinh ky va bao hiém hén hop.

5 Phan 9, Dao luat bao hiém nhan tho Australia 1995. Nguyén van
c6 thé xem tai: http:/classic.austlii.edu.au/au/legis/cth
[consol_act/1ial1995144/s9.html, truy cap ngay 01/11/2018.

& John Birds and Norma J.Hird, 2004, Modern Insurance Law,
Sweet & Maxwell Press, London, U.K, tr.9.

" Bryan A.Garner, 1999, Black’s Law Dictionary, Nxb West
Publishing Co., Hoa Ky, tr.806.

® Tuong tu nhu cht thich 6.
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O Viét Nam, Luat kinh doanh bao hiém (KDBH)
¢6 dua ra giai thich d6i voi thuat ngir BHNT nhur
sau: “Bao hiém nhan tho 1a logi nghiép vu bdo
hiém cho truong hop nguwoi doc bdao hiém song
hogc chét”.® Tai khoan 1, diéu 7 cia Luat kinh
doanh bao hiém ciing da liét ké cac nghiép vu
BHNT nhu: Bao hiém sinh ky, bao hiém tir ky, bao
hiém tra tién dinh ky, bao hiém lién két dau tu...
So sénh véi c4c giai thich va quy dinh v& BHNT
trong hé thong phap luat cua céc qudc gia khac,
cach giai thich nay con kha so sai, c6 nhiéu han ché
nhu chua lam rd duge ddi tugng bao hiém ciing
nhu sy kién bao hiém thyc sy 1a gi, cling nhu chwa
néu duoc dic trung phd bién ciia hau hét cac san
pham BHNT Ila tinh tiét kiém d6i véi nguoi tham
gia bao hiém.

Tom lai, khi dé cap dén bao hiém nhan tho, cach
hiéu phé bién nhit cia BHNT Ia loai nghiép vu bao
hiém cho cudc séng ciia nguoi duge bao hiém ma
theo do, co mot cam két tra tién khi ngudi duoc bao
hiém sdng qua mot do tudi nhat dinh, hoac khi chét
bat cir khi ndo trong thoi gian bao hiém. Dac biét
hién nay, BHNT ngoai muc dich bao hiém rui ro,
BHNT con dugc xem lam cong cu dau tu phé bién
dé dich chuyén rai ro va ton thét tir nhitng cai chét
khong luong trude dugc cua bén tham gia bao
hiém.1° N6i mot cach khac, BHNT gop phan lam
gia tang loi ich tir s6 tién phi bao hiém cho nguoi
tham gia bao hiém, do d6 c6 nhiéu san pham
BHNT duoc thiét ké nhiam ndi bat yéu t6 tiét kiem
va dau tu nhu 12 san pham BHNT lién két dau tu.

1.2. Quyén lgi c6 thé duoc bao hiém trong bdo
hiém nhan tho

Tai Anh, quyén lgi c6 thé duoc bao hiém trong
hop dong BHNT dugc xem 1a mot hoc thuyét phap
Iy quan trong, ¢6 lich sir ra doi vao nam 1774, khi
lan dAu tién duge quy dinh trong dao luat bao hiém

® Xem Khoan 12 Biéu 3 Luat Kinh doanh bao hiém Viét Nam.
Luat Kinh doanh bao hiém Viét Nam duoc ban hanh lan dau
2000, va sira dbi bé sung mot sé didu vao 2010.

10 peter Nash Swisher, 2005, The insurable interest
requirement for life insurance: a critical reassessment, Drake
Law Review.478, VVol.53, 2004-2005, tr 477- tr543.

1 Ha0 lust bao hiém nhan tho Anh 1774 (Life Assurance
Act, 1774). Nguyén van ctia quy dinh ...“from and after the
passing of this Act, no Insurance shall be made by any Person
or Persons, Bodies Politik or Corporate, on the life or lives of
any Person or Persons...wherein the Person or Persons for
whose Use, Benefit, or on whose Account such Policy or
Policies shall be made, shall have no Interest, or by way of
Gaming or Wagaring; and that every Assurance made, contrary
to the true intent and meaning hereof, shall be null and void, to
all Intents and Purposes whatsoever.”

nhan tho ciia Anh'2. Theo hoc thuyét nay, mot hop
ddng BHNT duoc giao két ma khéng c6 quyen lgi
duoc bao hiém déi véi sy sbng cua nguoi dugc bao
hiém, thi hop dong d6 bi xem 1a mdt trd ca cugc va
bi v6 hiéu.

Nguyén nhan dan dén sy ra doi cac quy dinh vé
quyén lgi c6 thé duoc bao hiém trong hop dong
BHNT la béi canh cudi thé ky 18 & Anh d dién ra
hang loat c4c vu ca cugc thdng qua viéc giao két
hop dong BHNT lién quan dén céi chét ciia nguoi
duoc bao hiém trong d6 ho 1a nhiing bj can, bi céo
trong vu an hinh su hozc phai thi hanh hinh phat tu,
trong khi d6 bén mua bao hiém khong cé quyén loi
dugc bao hiém véi ho. Mot cach rd rang, muc dich
cua viéc giao két hop ddng bao hiém la nhim dén
chirc ning xa hoi cua bao hiém, nham giam thiéu
ton that khi su kién bao hiém xay ra, chir khdng
phai 1a mang dén mot co hoi lam giau cho bén mua
bao hiém trén co sé ca cuoc sinh mang cua ngudi
duoc bao hiém. 3 Do d6, nham muyc dich ngin
chan cac hanh vi nham truc loi bao hiém nhu trén,
Nghi vién Anh da ban hanh quy dinh vé quyén loi
bao hiém lién quan dén tinh hiéu lyc cua hop dong
bao hiém. Quyén loi c6 thé duoc bao hiém chi ra
rang, ngudi duoc bao hiém mubn mua bao hiém
phai c6 mot quyén loi bao hiém nao dé xac dinh,
mot cach cu thé duoc hiéu 1a khi nguoi dugc bao
hiém gap rui ro do sy kién bao hiém xay ra thi diéu
nay s& gay ton that vé tai chinh hozc vat chat cho
bén mua bao hiém. Bé&n mua c6 quyén loi c6 thé
duoc bao hiém véi ngudi dwoc bao hiém thi bén
mua méi duoc giao két HDBH cho ddi twong bao
hiém trén. Trong BHNT, thi viéc duy tri su séng
clia ngudi dugc bao hiém co y nghia 16n ddi véi
bén mua bao hiém, khi ngudi dugc bao hiém khong
may gap rui ro vé tinh mang, khdng duy tri su séng
duoc nira, bén mua s& bi thiét hai 16n vé tai chinh.
Piéu nay thiét 1ap nén quyén loi duoc bao hiém,
cho phep bén mua giao két hop ddng bao hiém lién
quan dén sy sbng hay cai chét ctia nguoi dugc bao
hiém, nham phong ngtra rai ro tai chinh khi su kién
bao hiém xay ra ddi véi nguoi duoc bao hiém.

O My, quyén lgi c6 thé dugc bao hiém trong hop
ddng BHNT duoc 4p dung dau tién boi cac Toa

2 Trude do6, vao ndm1746, vén d& quyén loi c6 thé duogc bao
hiém dé dugc quy dinh trong dao luat bao hiém hang hai Anh
1746, va duoc giir lai trong dao luat bao hiém hang hai Anh
1906.

3 Robert H.Jerry, II, Douglas R.Richmond, 2012,
Understanding Insurance Law, 5" Edn, LexisNexis, tr.255.
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an,* sau d6 duoc dwa vao dao luat bao hiém cua
hon 40 tiéu bang.’® Viéc thira nhan hoc thuyét
quyén loi c6 thé dugc bao hiém & My duoc xem la
anh huong tir cac dao luat bao hiém caa Anh, tuy
nhién & cac bang cua My chua ban hanh quy dinh
nay, thi viéc toa an &p dung hoc thuyét nay trong
qua trinh xét xir duoc ly giai la 4p dung céc nguyén
tac duoc thira nhan trong thong luat.® Biém chung
trong dao luat bao hiém cua cac tiéu bang déu quy
dinh quyén loi c6 thé dugc bao hiém trong hop
dong BHNT duya trén co so mdi quan h¢ giira bén
mua bao hiém va dbi twong dugc bao hiém bao
gom:17 i) Méi quan hé trén co sé huyét théng, hoic
do phap luat quy dinh, ton tai nhiing loi ich thiét
yéu tao ra boi tinh cam va sy yéu mén (love and
affection), ii) Mdi quan hé loi ich kinh té hop phap
(lawful) va Thiét yéu (substantial) d6i véi viéc duy
tri cudc sdng, suc khoe, an toan than thé cia ngudi
dugc bao hiém. 8 Trong phép luat bao hiém Hoa
Ky khi dé cap dén quyén loi bao hiém con nguoi,
s& &p dung chung dbi vai bao hiém nhan tho, bao
hiém tai nan va bao hiém stc khoe con nguoi.t®
Déi véi bao hiém nhan tho, viéc &p dung quy dinh
nay sé& dugc hiéu 1a xem xét quyén loi duoc bao
hiém déi vai viéc duy tri cudc sdng cia ngudi duoc
bao hiém. D4i vai cac san pham bao hiém nhan tho
mang tinh chét két hop véi bao hiém stc khoe hay
tai nan con ngudi ngay nay, thi quyén lgi dugc bao
hiém trong cac hop dong bao hiém trén s& mé rong
khong chi xem xét dén viéc duy tri cudc sbng, ma
con suc khoe va an toan than thé cua ngudi dwoc
bao hiém.

Mac du dugc luat hoa trong dao luat, tuy nhién
cach quy dinh nay van chung chung, triru twong,

1 Nhitng ban 4n dau tién dé cap dén quyén loi ¢6 thé duoc bao
hiém la Common Wealth Life Ins. Co v. George, 28 So.2d 910,
912 (Ala.1947), Boyer v. US Fid. & Guar. Co., 274 P.57, 60
(Cal.1929), Home Life Ins. Co. of N.Y v. Masterson, 21 S.W.2d
414, 416 (Ark.1929)...
1 Robert H.Jerry, I, Douglas R.Richmond, 2012,
Understanding Insurance Law, 5" Edn, LexisNexis, tr.258.
16 Xem phén quyét vu Conn.Mut.Life Ins. Co. v. Schaefer, 94
U.S.460 (1876)
17 Robert H.Jerry, 1l, Douglas R.Richmond, tr.292 — tr.293.
Xem thém ban &n Warnock v. Davis, 104 U.S 775, 779 (1881).
18 Xem thém dao luat bao hiém 2000 cua tiéu bang New York,
phan 3205 (a) (1), giai thich thuat ngit “insurable interest”
quyén loi dugc bao  hiém. truy cap tai
https://codes.findlaw.com/ny/insurance-law/isc-sect-3205.html
, hgay 17/10/2018. ‘ _
19 Xem thém dao luat bao hiém 2000 cia tiéu bang New York,
phin 3205 (a) (2) va 3205 (a) (3). Nguyén van: “(2): The term
“contract of insurance upon the person’ includes any policy of
life insurance and any policy of accident and health insurance;
(3) The term “person insured” means the natural person, or
persons, whose life, health or bodily safety is insured.

ndi dung cu thé cua dao luat s& duoc lam rd qua cac
ban an, do d6 diéu kién ap dung cua quy dinh thy
thuoc vao cach giai thich cua thim phan céc tiéu
bang khac nhau trong mdi vu an c6 lién quan. Vi du
guyeén lgi duoc bao hiém trong cac méi quan hé gia
dinh bao gom quan h¢ vo chdng, quan hé cha me
va con cai va nhitng méi quan hé khac gitra cac
thanh vién trong gia dinh nhu anh chi em rugt, cha
me Vo - con ré, cha me chdng - con dau c¢6 duoc
chap nhan 1a ton tai quyén loi duoc bao hiém
khong?... hay quyén lgi duoc bao hiém trong mdi
quan hé loi ich kinh té hop phap bao gom: gitra cc
dbi tac kinh doanh, gitra doanh nghiép - nhan vién
nam gitr vi tri quan trong, gitra cha no - con ng...
Nhirng ndi dung nay sé dugc phan tich 16 hon &
phan tiép theo cua bai viét.

Viéc tao ra hoc thuyét quyén loi c6 thé duoc bao
hiém cua cac nha lap phép nham hai muc dich: i)
Khong khuyén khich viéc tham gia bao hiém nhu
cac tro ca cuoc (gambling or wagering); ii) Xo6a bo
nhimg ¥ nghi tiéu cuc cia bén mua bao hiém trong
viéc huy bo tai san hoac tinh mang cia nguoi dugc
bao hiém dé nhan tién bao hiém. Hon nira di véi
phia DNBH, rii ro trong HDBH s& gia ting rat
nhiéu néu ban bao hiém cho cac dbi twong khong
c6 quyeén lgi dugc bao hiém vai tinh mang hay tai
san duoc bao hiém trong hop ddng, do d6 doanh
nghiép bao hiém s& khong giao két hop dong bao
hiém voi cac bén mua khdng c6 quyén loi duoc bao
hiém dé dam bao t6t nhat loi ich cua doanh nghiép
bao hiém.

Tom lai, quyén loi ¢ thé duoc bao hiém theo
phép luat bao hiém cua Anh, Hoa Ky dugc hiéu la
khi bén mua bao hiém nhan dugc mét lgi ich vé vat
chét hay nhiing loi ich khac dua trén sy tiép tuc ton
tai cua ddi twong dugc bao hiém, cu thé o day
chinh 1 cudc séng cua ngudi duoc bao hiém trong
BHNT. Vi vay, mot ngudi ¢6 quyén loi cd thé dugc
bao hiém ddi voi ngudi dugc bao hiém khi cai chét
ctia ngudi duoc bao hiém s& gay ra nhirng ton that
V& vit chat di véi ngusi d6. Trong bao hiem nhén
tho, bén mua bao hiém duorc coi la nguoi co quyen
lgi c6 thé dugc bao hiém néu dbi twong bao hiém la
chinh ban than ho hoic déi twong dugc bao hiém la
nhimg ngudi Ma ho co nghia vu nuéi dudng, cip
dudng hodc nhiing ddi twong ma c6 su gan két vé
loi ich kinh té gita bén mua bao hiém va tinh
mang, sur s6ng cua ngudi dugc bao hiém.

Trong Luat KDBH Viét Nam, quyén lgi c6 thé

duoc bao hiém duoc giai thich tai khoan 9 Diéu 3
Luat kinh doanh bao hiém “KDBH”: “Quyén lgi ¢6


https://codes.findlaw.com/ny/insurance-law/isc-sect-3205.html
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thé duoc bdo hiém la quyén s¢ hiru, quyén chiém
hizu, quyén Su“dung quyen tai san; quyén, nghia vu
nudi dwdng, cdp dudng doiVéi doi twong diroc bao
hiém.” Tir quy dinh chung trén &p dung cho céc loai
hinh bao hiém, di vai bao hiém nhén tho lién quan
dén sy song hay cdi chét cia nguoi duoc bio
hlem 20 quyén loi c6 thé duoc bao hiém thé hién
mbi quan hé gitra bén mua bao hiém va nguoi dugc
baO hiém, dé cap dén “quyen, nghia vy nudi duong,
cdp dwong doi Véi doi twong dwoc bao hiém”. Vi
vay, trong BHNT, ngudi mua bao hiém dugc coi la
ngudi ¢6 quyén loi 6 thé duoc bao hiém néu nguoi
dugc bao hiém 1a chinh ban than ho hodc nguoi
dugc bao hiém l1a nhitng ngudi ma ho ¢6 quan hé
vé nghia vu nudi dudng, cip dudng?. Khoan 2,
Piéu 31 Luat KDBH lam rd cac d6i tugng ma bén
mua BHNT c6 quyén loi ¢6 thé bao hiém dbi voi:

- Ban than bén mua bdo hiém;
- Vg, chong, con, cha, me ciia bén mua bdo hiém;

- Anh chj em rugt, nguoi c6 quan hé nudi dirong
va cap duong;

- Nguoi khac néu bén mua bao hiém co quyén loi
dwoc bao hiém

Duya vao quy dinh trén, mdi quan hé giira nguoi
mua bao hiém va ngudi duoc bao hiém trong
BHNT &p dung véi nhitng ddi tuong c6 mdi quan
hé huyét théng (cha, me, anh, chi, em rugt), méi
quan hé trong gia dinh (vo - chong) va méi quan hé
nuéi dudng, cép dudng. Luat KDBH Viét Nam
khong dua ra giai thich ddi voi cum tir “quan hé
nudi dudng va cdp dwéng”. Tham khao trong Luat
hon nhan gia dinh 2014,%2 méi quan hé nuéi dudng,
cap dudng ciing thé hién xoay quanh cac méi quan
hé trong hon nhén, gia dinh va huyét thdng. Cu thé,
khoan 24 Biéu 3 Luat hon nhan va gia dinh 2014
quy dinh: “Cdp dwong | viéc mét ngueoi c6 nghia
vu déng gép tién hodc tai san khdc dé dap ing nhu
cau thiét yéu ciia nguroi khdng song chung véi minh
ma c6 quan hé hdn nhan, huyét thong hodc nudi
dudng trong truong hop nguoi doé la nguoi chua
thanh nién, nguoi da thanh nién ma khong co kha
nang lao déng va khong c6 tai san dé tw nubi minh
hodc nguwoi gap kho khan, ting thiéu theo quy dinh
cua Ludt ndy.” Nghia vu cip dudng dugc quy dinh

2 Thuat ngit “bao hiém nhan tho” dugc giai thich tai khoan 12,
Diéu 3, Luat kinh doanh bao hiém Viét Nam

2LTS. Pham Vin Tuyét, 2007, Bio hiém va kinh doanh bdo
hiém theo phép ludt Viét Nam, NXB Tu phép.

22 yat hon nhan gia dinh Viét Nam, sb 52/2014/QH13 c6 hiéu
lyc thi hanh tir ngay 01 thang 01 ndm 2015.

tai khoan 1 Piéu 107, Lu4t hon nhan va gia dinh
2014: “Nghia vu cdp dudng dwoc thuc hién gia
cha, me va con; giwa anh, chi, em vdi nhau; giira
0ng ba ngi, 6ng ba ngoai va chau; giira cb, di, chq,
cau, bac rugt va chau rugt; giira v va chong theo
quy dinh cia Lugt nay ”. Theo quy dinh, mbi quan
hé cap dudng duoc cu thé hoa trén co sé cac moi
guan hé trong gia dinh, ngoai quan hé hdn nhan vog
chdng, va quan hé huyét théng anh chi em rut, cha
me - con céi, thi cac méi quan hé than can gan giii
khac trong gia dinh nhu gitta dng ba noi, 6ng ba
ngoai va chau; giira cd, di, chd, ciu, bac ruot va
chéu rudt ciing co thé ton tai quan hé cap dudng.
Tuy nhién, day chi la cach giai thich cd thé tham
khao dya trén Luat hén nhan gia dinh trén co sé
xem xét quy dinh phép luat twong tu. Khi tranh
chap bao hiém trén thyc té xay ra, Toa 4n ciing c6
thé dwa ra mot giai thich khac biét vé quan hé nuéi
dudng va cip dudng so véi Luat hon nhén gia dinh.
Thiét nghi, viéc giai thich thuat ngir nudi dudng,
cép dudng nén dugc dé cap rd trong Luat KDBH
Viét Nam.

Luat KDBH Viét Nam ciing quy dinh van dé
quyén loi dugc bao hiém lién quan dén tinh hiéu
lyc cua hop dong, cu thé, trong trudng hop bén
mua bao hiém khong c6 quyén lgi cé thé duoc bao
hiém ddi voi nguoi duoc bao hiém thi hop dong
bao hiém duoc ki két s& tro nén vo hiéu theo quy
dinh tai khoan 1 diéu 22 Luat kinh doanh bao
hiém?, hoic hop ddng bao hiém s& cham dut khi
bén mua bao hiém khong con quyén loi co thé
duoc bao hiém theo quy dinh tai khoan 1, diéu 23
Luat kinh doanh bao hiém?. Nhu vay, khi xay ra
su kién bao hiém, nguoi dugc bao hiém phai c6
guyén loi duoc bao hiém méi dugc doanh nghiép
bao hiém boi thuong, néu khdng con hoic khong
c6 quyen lgi c6 thé dugc bao hiém, thi doanh
nghiép bao hiém s& vién dan hau qua phap Iy theo
khoan 1, Diéu 23 va khoan 1, Diéu 22 néi trén dé tur
chéi bdi thuong.

Luat KDBH Viét Nam da lya chon cach quy dinh
liét ké cac mbi quan hé giita ngudi mua bao hiém
va nguoi dugc bao hiém, ma theo d6 nguoi mua
duoc cho 1 6 quyén lgi c6 thé duoc bao hiém ddi
v6i dbi tugng bao hiém dwa trén cac quan hé voéi

B piéu 22. “I. Hop dong bdo hiém vé hiéu trong cac tru’o‘ng
hop sau day: a) Bén mua bao hiém khéng c6 quyén lpi cé thé
diege bio hiém;”

“pidu 23.1.“Ngodi cdc truong hop cham dirt hop dong
theo quy dinh ciia B$ ludt dén sw, hop dong bdo hiém con chim
dut trong cdc truong hop sau day:1. Bén mua bdo hiém khéng
con quyén lpi ¢6 thé duoc bao hiém,”



TAP CHI PHAT TRIEN KHOA HOC & CONG NGHE: 43
CHUYEN SAN KINH TE - LUAT VA QUAN LY, TAP 2,50 3, 2018

dbi twong bao hiém dugc phép luat cong nhan tai
khoan 2, diéu 31. Viéc bén mua bao hiém cé quyén
lgi c6 thé bao hiém ddi véi chinh ban than bén mua
bao hiém 1a mot diéu hién nhién va khong co g| gay
tranh céi, phap luat bao hiém cua nhiéu qudc gia
cling thira nhan quyén lgi khong giéi han nay.

Ddi véi cac mbi quan hé con lai duoc liét ké tai
khoan 2, diéu 31, can lam 5 hon nita cic truong
hop nay trong thuc tién ap dung. Vi du nhu mbi
quan hé vo chong trong thyc tién ngay nay, c6 su
sdng chung va du diéu kién dang ky két hon nhung
khong dang ky két hon, giita ho c6 quyen lgi duoc
bao hiém khong? Hay truong hop d6i véi cac cap
da dinh hon va 1am 1& cu6i nhung chua hoan tat tha
tuc dang ky két hon khi giao két hop ddng bao
hiém, gitra ho c6 quyén lgi dugc bao hiém khdng?
Trudng hop ly hén caa vo chéng c6 dan dén cham
dut tuyét ddi quyén loi duoc bao hiém? Liéu cha
me chdng/ vo ¢6 quyén loi duoc bao hiém ddi véi
con ré/ dau hay khdng? Liéu anh, chi em ruot da du
diéu kién dé mua bao hiém nhan tho cho nhau?
Liéu 6ng ba noi, 6ng ba ngoai ¢ thé mua bao hiém
nhén tho cho chau va nguoc lai? Liéu co, di, chq,
cau, bac rudt c6 thé mua bao hiém nhan tho chau
rudt va nguoc lai? Hoac giai thich nao la phu hgp
dé 1am rd “Ngueoi khac néu bén mua bao hiém co
quyen loi dueoc bao hiém” tai DBidu 31.2(d)?.

C6 thé noi, cach quy dinh liét ké nay tuy don
gian, nhung lai khéng khai quat hda céac thyc tién
trong giao két hop dong bao hiém va s& gay kho
khian cho Toa &n trong viéc xét xir nhiing tinh
huéng ma phap luat da khong du liéu trong qué
trinh liét ké cu thé trén. Diéu nay khién cac bén
trong hop dong BHNT da gap phai khong it vudng
mac trong qua trinh &p dung quy dinh phép luat.
Phan tiép theo cua bai viét s& 1am ré cac noi dung
bat cap nay, va dua ra kién nghi hoan thién phap
luat.

2. NHUNG BAT CAP VA KIEN NGHI HOAN

THIEN BOI VOI QUY DINH QUYEN LGOI CO

THE BPUQC BAO HIEM TRONG PHAP LUAT
VIET NAM VE BAO HIEM NHAN THO

2.1. Vdn dé xem xét cac moi quan hé phat sinh
quyén loi duoc bao hiém
Lam ré cdce diéu kién xdc dinh sie ton tai quyén
loi duiroc bao hiém trong moi quan hé gia dinh
Trong cac mdi quan hé gia dinh, khi tinh cam,
mirc 46 yéu thuong va sy gan ket gitra ngudi mua
bao hiém va ngudi dwoc bao hiém cang cao, thi

quyén loi duoc bao hiém s& cang cao. Néu nguoi
duoc bao hiém mat, diéu nay s& gay ra ton that lon
cho bén mua bao hiém (hoic bén thy huong dugc
chi dinh). Do vay, trong mdi quan hé vg - chong
hop phap hay mol quan hé cha me ruét - con ruét
déu ton tai quyen loi dwoc bao hiém, nén cac ddi
tuong nay déu c6 thé mua BHNT cho nhau. Diéu
nay di duogc khing dinh r6 rang trong luat KDBH
Viét Nam.

Tuy nhién trén thuc tién, c6 nhiing ngudi dang
chung séng nhu vg chong nhung khéng dang ky
két hén mac du du diéu kién két hon, hoic truong
hop thir hai hai bén vo - chong da lam dam cudi
trén thuc té nhung chua hoan tat thu tuc xin Cép
gidy dang ki két hon tai thoi diém mua bao hiém,
Ileu c6 ton tai quyén lgi c6 thé dugc bao hiém trong
mdi quan hé giita ho hay khdng?

Vé hinh thac, ho chung séng nhu vg chdng
khéng c6 gidy ching nhan dang ky két hon do co
quan c6 tham quyén dang ky két hdn cap, nén xét
vé quan hé nhan than, giita ho khdng phat sinh
quan hé hon nhan.?® Theo luat KDBH hién hanh,
gitta ho khong c6 mdi quan hé vg - chong nén
khong ton tai quyén lgi c6 thé duoc bao hiém. Tuy
nhién, can xem xét mot thuc té néu ngudi dugc bao
hiém gap rui ro do su kién bao hiém xay ra vé tinh
mang thi liéu sy kién nay c6 gay tén thit vé tinh
than va tham chi tai chinh nao d6 cho ngudi con lai
trong mdi quan hé chung séng nhu v chng noi
trén khong? Nhu vay, gitra ho ¢6 thé ¢ quyén loi
duoc bao hiém hay khong? Pay 1a cau hoi ma phép
luat bao hiém cua Viét Nam con bo ngé. Trong khi
do, néu xem xét tinh hudng gitta hai ngudi vo
chdng hop phép theo phép luat nhung ho khong
chung SOng véi nhau trén thuc té va khong co6 méi
lién hé vé tinh cam, vat chét véi nhau, vay du phéap
luat cho phép ho c6 thé mua bao hiém nhan tho cho
nhau, nhung ligu c6 ton tai quyén loi c6 thé dugc
bao hiém trong truong horp nay khong? Nhu vay,
thiét nghi phai xem xét méi quan hé vo chong trén
phuong dién dugc phap luat thira nhan va ca trén
phuong dién chung SOng thuc té voi nhau duy tri
doi song vo chong, ton tai tinh cam, sy yéu mén 1an
nhau.

Xem xét mot tinh hudng thuc té sau® cua ba H
tham gia 1 hgp dong bao hiém nhan tho tron doi
cho chong méi cudi 1a dng V (hai nguoi da to chirc

% Xem khoan 1 Diéu 14 Luat Hén nhén va gia dinh nam 2014.
% Tinh huéng dya trén thong tin duoc dang tai tai trang béo
Phép luat: http://plo.vn/thoi-su/thang-kien-doi-bao-hiem-nhan-
tho-cua-chong-qua-c0-359368.html, truy cap ngay 17/10/2018.
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dam cudi va dang hoan tat thu tuc dang ky két hon)
thong qua anh T 1a dai Iy bao hiém cua cong ty bao
hiém Prudential, théng nhat cac diéu khoan co ban
cua hop dong: Nguoi thy huong 1a ba H, sé tién
bao hiém: 900 triéu dong khi c6 su kién bao hiém
chét xay ra. Sau khi dong phi bao hiém dwoc mot
ky, 6ng V vé qué va bat ngd qua doi tai Trung tam
Y té huyén Tay Son (Binh Dinh). Sau cai chét cua
chdng, ba H di nop gidy to yéu cau va Prudential
da 1ap ho so dé giai quyét quyén loi bao hiém theo
hop dong da ky két. Tuy nhién, Prudential tir chdi
chi tra s tién bao hiém véi ly do sau khi giao két
hop dong, dai Iy bao hiém c6 yéu cau ba H xuat
trinh gidy chirng nhan dang ky két hon, nhung vi
dang trong giai doan xac minh tinh trang hén nhén
ctua ong V nén €O quan nha nuéc ¢ tham quyen
van chua cp glay chirng nhan dang ky két hon cho
hai ngudi, nén hd so khi giao két hop dong khong
¢ gidy chirng nhan dang ky két hon. Prudential
cho rang H khéng c6 quyén lgi dugc bao hiém voi
V tai thoi diém giao két nén hop dong nay vé hiéu
va cong ty khong c¢6 nghia vu phai thuc hién trach
nhiém bdi thuong. Trong tinh huéng nay, Toa an da
phan xi ¢6 loi cho ba H khi cho ring viéc khong
day du gidy to xuét trinh trong tinh hudng nay 12 15i
cta dai Iy bao hiém, nén DNBH vén phai c6 trach
nhiém bdi thuong cho ba H khi da chap nhan giao
két hop dong. Céch phan xur cia Toa dd bao vé
quyén loi ciia bén yéu thé khi giao két hop dong
bao hiém, tuy nhién, Toa di khong giai quyét van
dé xac dinh liéu quyén loi c6 thé duoc bao hiém
(dwa trén lap luan cua Prudential) c6 ton tai hay
khong, trong tinh hudng nay. Theo tac gia, dya trén
ban chat méi quan hé gitra ba H va 6ng V, Toa
hoan toan c6 co s¢ dé xem xét thuc sy ton tai quyén
loi duoc bao hiém gitra ba H va 6ng V. Toa 4n Hoa
Ky trong céc tinh hudng twong tu da duva trén sy
phan tich liéu c6 su phu thudc kinh té gitra cac bén
hay khdng? Su hd tro kinh té cua bén duoc bao
hiém d6i vai bén mua bao hiém s& duoc duy tri khi
bén duoc bao hiém tiép tuc sdng, diéu nay tao ra
quyén loi dwoc bao hiém, du méi quan h¢ trén
khong €6 co 6 tr quy dinh phap luat dé xac dinh la
méi quan hé vo chong hop phép.?’

Mot céch &p dung tuong tu trong truong hop vo
chong da ly hén, quyén loi bao hiém trong hop
ddng BHNT s& khong chdm dut ngay ma con tly
thudc gitra cac bén c6 trach nhiém tai chinh hay su
hd tro kinh té nao, hoic nghia vu nudi dudng con

2 John Appleman & Jean Appleman, (2d Edn 1966 &
Supp.2004), Insurance law and practice, tr.243.

c4i, nghia vu nudi dudng, cap dudng giira cac bén
hay khéng. Néu van ton tai nhiing loi ich kinh té
nay, thi quyén loi dugc bao hiém trong hop dong
BHNT da giao két trudc d6 khong cham dut higu
luc.?8

Trong mdi quan hé anh chi em rudt, phap luat bao
hiém Hoa Ky khong thira nhan hién nhién ton tai
quyén loi dugc bao hiém. Trir méi quan hé cha me
ruét - con céi, vo - chong, quyén loi duoc bao hiém
trong cac mdi quan hé gia dinh khac chi xuat hién
khi di kém véi sy phu thudc kinh té, hoac 1a nghia
vu nubi dudng, hoac mat trach nhiém tai chinh nao
d6 gitra ngudi mua bao hiém va ngudi dugc bao
hiém. Do d6, trong cac mdi quan h¢ gia dinh nhu
anh chi em ruot, cha me nuéi - con nubi, cha me
vo/chdng - con dau/ré, 6ng ba noi, dng ba ngoai -
chau rudt; ¢o, di, cha, cau, bac rudt - chau ruot. ..dé
thiét 1ap quyén loi duoc bao hiém trong cac mdi
quan hé trén, nhit thiét giita cac bén phai ton tai
nghia vu nuodi dudng, cip dudng, su phu thuoc
kinh té... thi mai ton tai quyén lgi dugc bao hiém.
Luat KDBH Viét Nam c6 d& cap dén nghia vy nudi
dudng, cap dudng trong viéc xac dinh quyén loi
dugc bao hiém gitra bén mua bao hiém va bén dugc
bao hiém, nhung chwa lam rd trong cac mdi quan
hé cu thé va cach hiéu phd hop déi véi nghia vu
nudi dudng, cip dudng.

Nhu vay, mét céch rd rang, trong cac mdi quan
hé gia dinh ngoai cac truong hop la vo chdng hop
phap, cha me dé - con dé thi ton tai quyén loi duoc
bao hiém, trong cac mdi quan hé khac can phai
duoc 1am ré quyén va nghia vu nudi dudng, cap
dudng, hay su phu thudc vé kinh té giira bén mua
bao hiém ddi véi bén dugc bao hiém. Do do, tac gia
kién nghi Luat KDBH Viét Nam nén néu rd giai
thich thuat ngix nghla vu nudi dudng, Cép duong
trong quy dinh vé quyén loi duoc bao hiém theo
huéng tiép can véi phép luat bao hiém Hoa Ky nhu
da phan tich trén.

Mo réng cac moi quan hé ap dung quyén loi
ot bao hiém trong BHNT

Céch quy dinh liét ké cac mbi quan hé giira bén
mua bao hiém va di twong dugc bao hiém trong
Luat KDBH Viét Nam da han ché déi twong duoc
bao hiém trong BHNT, vi chi cho phep thiét lap
méi quan hé giita ngudi mua bao hlem va nguoi
duoc bao hiém xoay quanh cac mdi quan hé gia
dinh, huyét théng va mdi quan hé gin lién voi

28 Xem phan quyét vu 4n Lynch v. Bogenrief, 237 N.W.2d 793,
797 (lowa 1976).
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quyén, nghia vy nudi dudng, cip dudng. Luat
KDBH di bo qua viéc quy dinh quyén loi dwoc bao
hiém thiét lap dya trén méi quan hé loi ich kinh té
hop phap ddi vai viéc duy tri cuc séng ciia ngudi
duoc bao hiém trong cac méi quan hé xa hoi khac
nhu quan hé vay no gigi han trong khoan ng, quan
hé gitta chu st dung lao dong va ngudi lao dong,
quan hé¢ gitra cac ddi tac kinh doanh nhu phéap luat
kinh doanh bao hiém Hoa Ky va cac nudc khéc.

Mot cach cu thé, trong quan hé vay ng, bén cho
vay ¢6 quyén loi c6 thé bao hiém déi vai cudc sbng
cta bén di vay, néu bén vay gap van d& vé tinh
mang hay stcc khoe va khong c6 kha nang tra ng
cho bén cho vay, khi d6 theo hop dong BHNT, chu
no dugc chi dinh 1a ngudi thu huéng sb tién bao
hiém trong hop ¢ong BHNT nai trén, DNBH s& chi
tra s6 tién bao hiém cho chu no. Gia tri sb tién bao
hiém theo hop ddng nay s& bi gigi han trong gia tri
khoan ng.3° Viéc chi tra s6 tién bao hiém nay nham
khoi phuc lai khoan ng cta con ng cho chu no,
tranh ton that tai chinh khi con ng roi vao tinh
hubng khéng kha ning tra ng cho chu ng. Viéc gioi
han sb tién bao hiém nay duoc toa an giai thich,
nguyén tic chi tra s tién bao hiém trong céc hop
ddng BHNT giita chi no va con no trén co so
nguyén tic boi thuong, tic gid tri khoan no tai thoi
diém nguoi dugc bao hiém chét, khac biét voi
truong horp hop ddng BHNT mua cho chinh minh,
hay cac mdi quan hé gia dinh khac, viéc chi tra sb
tién bao hiém trén co s nguyén tic khoan. Do do,
nhimg trueong hop thoa thuan chi tra sé tién bao
hiém vuot nhiéu lan gia tri khoan ng, hop dong
BHNT d6 s& bi xem l1a vo hiéu vi cé dau hiéu truc
lgi.3! Tuy nhién trong mét sé ban &n khac tai Hoa
Ky, toa an da cho phép sb tién bao hiém duoc chi
tra vuot qua gia tri khoan ng, khi chinh con ng mua
bao hiém nhan tho cho minh va chi dinh chu no 1a
ngudi thy huong trong hop dong BHNT, thi chii ng
s& duwgc huong toan bo sé tién bao hiém vi hop
ddng BHNT nay thé hién y dinh ngay tir dau cua
céc bén trong giao két hop dong.® Trong truong
hop chu no 1a bén mua BHNT cho con no va dong

2 Robert H.Jerry, Il, Douglas R.Richmond, tr.313 — tr.314.
Xem thém Robert E.Keeton & Alan J.Widiss, 1988, Insurance
Law 3.5(c) (3), tr.183.

3% Xem phan quyét vu an Jimenez v. Protective Life Ins. Co., 10
Cal. Rptr. 2d 326 — 334 (Ct.App. 1992) cho ring quyen loi dugc
bao hiém ciia chi ng ddi véi viéc duy tri cuge sdng cua con ng
gidi han trong khoan ng, cong vai phi bao hiém va tién 3 phat
sinh.

31 Xem phan quyét vu 4n Mut.Liffe Ins. Co. of N.Y., 584; vy an
Cooper v. Schaeffer, 11 A.548, 549 (Pa.1887).

% Xem phén quyét vy an Am.Cas. Co. v. Rose, 340 F.2d 469,
471.

thoi 1a ddi tugng thu husng cia hop dong, xem xét
trén co so thién chi cua cha no khi giao két hop
ddng, sé tién bao hiém s& van dugc chi tra cho chi
no, tuy nhién s& khong vuot qué gid tri khoan no,
cong véi phi bao hiém va tién I14i phat sinh; phan
con lai trong sé tién bao hiém s& duoc xem la di san
clia ngudi dugc bao hiém.33

Trong cac quan hé khac nhu quan hé gitra chu st
dung lao dong va nguoi lao dong, khi ma nguoi lao
dong c6 nhirng tén hai vé tinh mang, stc khoe thi
ngudi sir dung lao dong s& phai chiu nhitng ton that
vé mit tai chinh. D6 ¢6 thé 1a nhirng chi phi dao tao
nhan luc cé kha nang dam trach cong viéc do, chi
phi thué tuyén ngudi lao dong méi thay thé vi tri
lao dong cii... Khdng chi ban than nguoi lao dong
géanh chiju tn that khi rai ro vé tinh mang, tai nan
Xay ra ma ca ngudi sir dung lao dong ciing chiu ton
that vat chat. Néu nguoi lao dong dam trach nhiing
vi tri cang cao va quan trong trong doanh nghiép,
hay nhitng cong viéc c6 tinh chat chuyén mén, ki
thuat riéng biét doi hoi su dao tao cua don vi... thi
rd rang nhitng ton thit cua doanh nghiép sé& cang
I6n hon. Do d6, trong mdi quan hé nay, nguoi st
dung lao dong c6 quyén lgi c6 thé dwoc bao hiém
d6i v6i nguoi lao dong, tuy nhién can xem xét dén
tinh chat cong viéc, vi tri cua nguai lao dong trong
doanh nghiép va tuy thuoc vao thoa thuan cu thé
cua ting hop dong lao dong. Thong thuong hop
dong BHNT duoc giao két trong cac tinh hu0ng
nay chi duoc ap dung ddi voi cac nhan vién nim
giit vi tri quan trong, chu chdt trong hoat dong
doanh nghiép, cé nhiéu anh huong 16n d&én su phat
trién cua doanh nghiép, do do6 cai chét cua ho s&
gay anh huong kinh té trdm trong dén doanh
nghiéep.®*

Trén co s& phan tich cac mbi quan hé phét sinh
quyén lgi duoc bao hiém trong BHNT néu trén,
Luat KDBH Viét Nam nén xem xét lai giai thich
thuat ngir “quyén loi ¢6 thé duoc bao hiém” va mo
rong cac mdi quan hé xa hoi khac vuot ra ngoai
gi6i han cua gia dinh, huyét théng dé dap ung nhu
cau tham gia bao hiém nhan tho ¢ Viét Nam va pho
hop véi phap luat nhiéu quéc gia khac trén thé gioi.
Phap luat can quy dinh nhitng yéu té co ban dé xéac
dinh c6 ton tai quyén lgi dugc bao hiém hay khong

33 Xem phén quyét vu an Albrent v. Spencer, 81 N.W.2d 555,
562 (Wis.1957)

3 Xem céc phan quyét trong cac vu 4n US v. Supple — Biddle
Hardware Co., 265 U.S.189, 195 (1925) (Company president —
Giam déc cong ty); Chapman v. Lipscomb-Ellis Co., 22 S.E.2d
393, 398-99 (Ga.1942) (Corporate Officer and shareholder —
Nhan vién doanh nghiép va c6 déng).
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trong mot mdi quan hé thay vi liét k& gigi han
nhitng méi quan hé nhu tai khoan 2, Piéu 31. Tim
hiéu Dao luat bao hiém tiéu bang New York, Hoa
Ky3° ¢6 dua ra giai thich khai niém vé quyén loi co
thé dwoc bao hiém trong bao hiém nhéan tho nhu
sau:

3205(a)(1) Quyén loi c6 thé durpc bao hiém duroc
hiéu la:

(4) trong triong hop ngueoi dé ¢é moi quan hé vé
huyét thong hodc dwoc phap ludt thira nhan, dwa
trén tinh cam va sw yéu meén;

(B) trong triong hop ¢6 mai lién hé vé loi ich
kinh té doi véi tinh mang...ciia nguoi dwoc bdo
hiém.

V& noi dung, c6 hai nhém ddi tugng dugc dé cap
trong quyén loi c6 thé duoc bao hiém trong BHNT.
Mgt 1a, nhém nguoi mua bao hiém c6 quyén lgi 6
thé dugc bao hiém déi voi dbi twong duoc bao
hiém dua trén méi quan hé vé hon nhan, gia dinh,
nghia vu nuéi dudng. Hai 1a, nhom ngudi mua bao
hiém c6 quyén loi 6 thé duoc bao hiém ddi voi dbi
tuong duoc bao hiém duya trén mbi quan hé vé loi
ich kinh té. O nhom nay tiéu biéu 1a mdi quan hé
gitra nguoi S dung lao dong va nguoi lao dong,
chii ng va con ng, giita nhitng ngudi ¢ mdi quan
hé hop tac kinh doanh hay tham chi thuc tién giao
két bao hiém nhan tho con ghi nhan ton tai quyén
lgi duoc bao hiém giita cac bén c6 quan hé hop
ddng trao ddi loi ich kinh té c6 gia tri lon. .. 3

Ngoai ra, phap luat cua cac nuéc déu quy dinh
quyén lgi c6 thé bao hiém riéng dbi vai bao hiém
nhén tho va bao hiém tai san. Vi vay nén tach bach
quyén loi c6 thé dugc bao hiém cua tiung loai
HDBH boi ¢ mdi loai HDBH c¢6 quyén loi duoc
bao hiém 1a khac nhau. Kién nghi stra d6i quy dinh
tai khoan 9 Diéu 3 Luat KDBH vé quyén lgi c6 thé
dugc bao hiém trong bao hiém con ngudi noi
chung nhu sau: “Quyén loi c6 thé duwoc bao hiém
trong bao hiém con ngueoi 1a quyén, nghia vu nudi
duong, cap dwong hodc cac quyen loi kinh té lién
quan chat ché dén tinh mang, sic khée va si an
t0an ciia nguoi dioc bao hiém.” Ddng thai, bén
canh cac quy dinh xac dinh ddi twong ngudi duoc
bao hiém tai tai khoan 2 Diéu 31 Luat KDBH, nén
b sung khoan d) nhu sau:... “d) Nguwoi khac, néu

3 Xem chu thich 18.

% peter N.Swisher, The Insurable Interest Requirement For
Life Insurance: A Critical Reassessment, Drake Law Review,
6 477 (2005).

bén mua bdo hiém c6 méi quan hé kinh té hodc
ngueoi do phdi thuc hién nghia vu vé tai san doi véi
bén mua bdo hiém ma céi chét hogc tinh trang
bénh tét cua nguwoi dé sé ngan chdn hogc tri hoan
thuec hién nghia vy tai san ddn dén nhiing ton that
tai chinh doi véi bén mua bao hiém. 7.

a. Vdn dé nguoi thy hieong va chi dinh nguoi thy

huong

Tai khoan 8 Biéu 3 Luat KDBH quy dinh “Nguoi
thy hwong 12 té chite, cd nhédn dwoc bén mua bdo
hiém chi dinh dé nhdn tién bao hiém theo hop dong
bao hiém nhan the...”. Tuy nhién phap luat chi
dinh nghia nguoi thu huong ma khéng hé dat ra
van dé 1a ngudi thu husng cé can phai cé quyén lgi
¢6 thé dugc bao hiém di voi ngudi duoc bao hiém
hay khoéng.

Truong hop bén mua bao hiém cho chinh ban
than minh, bén mua c6 quyén chi dinh bat ki ai 1a
ngudi thu huong cua hop dong bao hiém. Con
trong trudng hop bén mua bao hiém va bén dugc
bao hiém Ia cc c4 nhan khac nhau, tac gia cho rang
can xem xét viéc chi dinh nguoi thy huong va thay
d6i nguoi thu huong c6 can sy dong y cua bén
duoc bao hiém va khit khe hon, tac gia dat vin dé
vé viéc ton tai quyén lgi c6 thé dwoc bao hiém giira
ngudi thu huong va ngudi duoc bao hiém.

Trén thuce té thi bén mua bao hiém va nguoi thu
hudng 6 thé 1a cing mot ngudi hoic c6 thé 1a hai
ngudi khac nhau. Vi dy, dng A mua bao hiém cho
ba B la vo cta 6ng A va chi dinh dra con cua A va
B 1a nguoi thu huong, tuy nhién sau d6 6ng A ty y
thay di chi dinh anh C Ia con ngoai gia tha cua
minh 12 nguoi thu huong. Luat KDBH van chua
duoc quy dinh mot cach rd rang d6i véi van dé thay
d6i ngudi thu huong. Theo quy dinh tai khoan 1
Piéu 38 Luat KDBH thi “Khi bén mua bao hiém
giao két hop d@ong bao hiém nhan the cho truong
hop chét ciia nguoi khéc thi phdi diroe nguoi do
dong y bang vin ban, trong dé ghi ré sé tién dirgc
bio hiém va nguoi thu hweng. Moi truong hop
thay déi nguoi thu hweng phdi ¢ sw dong ¥ bang
van ban cia bén mua bdo hiém.” Nhu vay, khi chi
dinh nguoi thy huong thi can phai cé su dong y cia
ngudi dugc bao hiém. Tuy nhién, khi thay ddi
nguoi thy huong, Luat KDBH lai khong hé dé cap
dén van dé can phai c6 hay khong su dong y cua
ngudi dugc bao hiém.

C6 thé thay rang cai chét, hay su kién bao hiém
xay ra d6i véi nguoi dugc bao hiém trong BHNT la
mot “diéu tat yéu” dé nguoi thy huong cd thé nhan



TAP CHI PHAT TRIEN KHOA HOC & CONG NGHE: 47
CHUYEN SAN KINH TE - LUAT VA QUAN LY, TAP 2,50 3, 2018

duoc s6 tién bao hiém 3" Bieu ndy s& khdng cé gi
qué khé hiéu néu xay ra nhimg truong hop ma
nguoi thy huong s& tim cach dé cai chét nguoi
dugc bao hiém xay ra. Chinh vi 18 d6, nguoi thu
huérng ciing c6 thé tré thanh “mdi nguy hai” khong
thé luong trude duoc ddi véi ngudi dugc bao hiém.
Trén thyc té, khong it nhitng trudng hop ma nguoi
thu huong cb y giét nguoi dugc bao hiém dé nhan
duoc tién bao hiém. Chinh vi 18 d6, phap luat bao
hiém cua tiéu bang New York, tiéu bang Maryland,
tiéu bang Virginia & Hoa Ky®®. .. da quy dinh nguoi
thu huong phai ¢ quyén loi c6 thé dugc bao hiém
dbi voi nguoi dugc bao hiém. Vi duy, dao luat bao
hiém tiéu bang Maryland Hoa Ky quy dinh liét ké
chi tra sb tién bao hiém cho nhing ddi twong sau:
Nguoi duge bao hiém, nguoi dai dién cho nguoi
dugc bao hiém, hoac mot ngudi ¢6 quyen loi dugc
bao hiém ddi véi ngudi duoc bao hiém vao thoi
diém ky két hop dong bao hiém.*®

Tuy nhién, viéc quy dinh nguoi thy huong phai
¢ quyén loi c6 thé dugc bao hiém ddi voi ngudi
duoc bao hiém s& 1am han ché quyén tu do khi giao
két hop dong bao hiém cua bén mua, va y chi cua
bén mua bao hiém trong viéc chi dinh ngudi thu
huong. Dimg trude thyc tién thi truong bao hiém &
Viét Nam dang & thoi ky dau cua sy phat trién so
VGi sy phét trién hang trim nim & cac nuwdc khac
nhu Hoa Ky, hoat dong giao két hop ddng bao
hiém nén khuyén khich I6n hon sy tu do cua cac
bén, dic biét 1a quyén cua bén mua trong viéc chi
dinh nguoi thu huong trong hop dong. Do do, tc
gia cho rang khong nén yéu cau quyén lgi bao hiém
trong méi quan hé gitra nguorl duoc bao hiém va
nguoi thy huong. Téac gia kién nghi nén sta doi
quy dinh V& viéc phai biét cua nguoi dwoc bao
hiém vé ddi twgng ngudi thy huong trong hop dong

37 Michael Burton, 2016, Who can | name as my life insurance
beneficiary?, dan theo http:/fiduciarylife.com/life-insurance-
beneficiary-rules-exceptions/, truy cap ngay 11/08/2018.

% Noi dung nguyén van céc dao luat bao hiém: N.Y. Insurance
Law Section 3205 : “No person shall cause to be insured the life
of another, unless the beneficiary named...has an insurable
interest in the life of the insured.”; VA. Code ANN. Section
38.2-301 (A) : “No person shall knowingly procure or cause to
be procured any insurance contract upon another individual
unless the benefits under the contract are payable to ...a person
having an insurable interest in the insured at the time when the
contract was made”.

¥ Xem thém Dao ludt bao hiém tiéu bang Maryland 2016.
Nguyén van: Maryland Insurance Section 12-201... the benefits
under the insurance contract are payable to: (i) the individual
insured; (ii) the individual insured's personal representative;
or (iii) a person with an insurable interest in the individual
insured at the time the insurance contract was made, dan theo
https://law.justia.com/codes/maryland/2005/gin/12-201.html,
truy cap ngay 13/09/2018.

BHNT va nhat thiét phai c6 sy dong ¥ cta nguoi
duoc bao hiém khi thay doi nguoi thy huong tai
doan 2 khoan 1 Diéu 38 Luat KDBH: “Moi truong
hop thay doi nguoi thu hwong phdi c6 su dong y
bang vin ban cia bén mua bdo hiém va nguoi
dwoc bao hiém.”

b. Vdn d@é cham dut quyén loi cd thé diroc bdo hiém

Cin cr vao quy dinh cua Luat KDBH thi ¢6 thé
suy luan rang quyén loi c6 thé dwoc bao hiém trong
HPBH con ngudi s& cham dt trong mot sb truong
hop khi bén mua bao hiém cham diit quyén, nghia
vu nuéi dudng, cap dudng ddi voi ddi twong dugc
bao hiém.*

Xem xét tinh hubng sau: Anh A - ngudi chong,
trong thoi ky hon nhan da mua bao hiém nhan tho
tron doi cho vg minh - chi B. Tuy nhién, chin ndm
sau d6 hai nguoi ly hon. Lac nay, bén mua bao
hiém - anh A khéng con quyén loi c6 thé dugc bao
hiém. Cho nén, hop dong bao hiém s& cham dut va
hau qua phap 1y duoc giai quyét theo quy dinh tai
khoan 1 Piéu 24 Luat KDBH. Viéc cham dut hop
ddng s& gay ra nhiéu thiét hai vé mat kinh té cho
bén mua bao hiém va ciing khong that sy hop ly khi
phai cham dut hop dong néu bén mua bao hiém
khong con quyén loi c6 thé duoc bao hiém trong
bao hiém nhan tho bai vi mic du quan hé hdn nhan
cham dat va gia dinh khdng ton tai quan hé nudi
dudng giita anh A va chi B nhung ca hai déu co
nguyén vong tiép tuc hop ddng bao hiém sau thoi
ky hén nhan dé thu huong nhing loi ich tir hop
dong bao hiém da giao két bao gém loi ich bu dap
t6n that néu sy kién bao hiém xay ra, va lgi ich tich
lity tai chinh tir hop ddng bao hiém. Luat KDBH
Viét Nam chua du liéu cho trudng hop nay. Trong
tinh huéng nay, Luat KDBH nén chap nhan viéc
tiép tuc thuc hién hop dong bao hiém néi trén theo
y chi cuia cac bén trong hop dong bao hiém chu
khong nén cham dut hop dong bao hiém. Vi vay,
tac gia kién nghi sira d6i khoan 1 Piéu 23 nhu sau:

“piéu 23. Cham duit hgp dong bao hiém

Ngoai cdc trong hop cham dit hop dong theo
quy dinh cia Bé ludt dan si, hop dong bao hiém
con chdm ditt trong cdc trirong hop sau day:

1. Bén mua bdo hiém khong con quyén loi c6 thé
durgC bao hiém, trir truong hop bén mua bdo hiém

va nguoi dirgc bao hiém dong y bang van ban dé
tiép tuc thuec hién hop dong bao hiém. ”

40 Xem khoan 1 Diéu 23 Luat KDBH Viét Nam.


https://law.justia.com/codes/maryland/2005/gin/12-201.html

48

SCIENCE & TECHNOLOGY DEVELOPMENT JOURNAL:
ECONOMICS - LAW AND MANAGEMENT, VOL 2, ISSUE 3, 2018

Trén day 1a nhitng phan tich bt cap d6i véi quy
dinh vé quyén loi c6 thé dugc bao hiém trong
BHNT va d& xuit sira doi quy dinh trong Luat
KDBH Viét Nam. Viéc hoan thién quy dinh phap
luat vé quyén lgi c6 thé duoc bao hiém dong vai tro
rat quan trong dé cac bén thuc hién viéc giao két
hop dong BHNT, sé thiic day cac bén tham gia giao
két hop ddng bao hiém trong khudn khd phép luat
day du, hop ly va phu hop véi thyc tién.
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Abstract —The insurable interest in life insurance
is a core principle for the parties to enter into an
insurance contract. In case the policyholder does not
have insurable interest to the insured, the life
insurance contract will become invalid or the life
insurance contract will terminate when the
policyholder no longer has insurable interest in
accordance with Vietnam Insurance Business Law.
The practice of life insurance contract performance
has raised many issues related to the insurable
interest that Vietnam Insurance Business Law has not

mentioned or are still lacking. Therefore, the legal
provisions on insurable interest are covered with
many shortcomings, and inconsistent with the
practice of insurance business. On the basis of
analysis of caselaw and insurance statutes in US
jurisdiction, the author proposes to modify the legal
provisions on the insurable interest stipulated in the
Vietnam Insurance Business Law..

Keywords—Insurable interest, life insurance,
insurance business, legal law, insurance law, US...



